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SYMPOSIUM: STATE RECONSTRUCTION AFTER CIVIL CONFLICT 


FOREWORD 
By Ruth Wedgwood and Harold K. Jacobson’ 


The aftermath of military conflict can be an occasion for transforming politics and society. 
In postwar Europe, aided by the Marshall Plan, statesmen such as Jean Monnet and Konrad 
Adenauer rebuilt the smoking ruins of an international conflict into an economic com- 
munity with a strong democratic ethos, a common political identity, and a workable social 
balance. The old rivalries of the continent were abated by joint-security commitments, and 
the sense of Europe as a political space was strengthened by the human rights standards of 
the Helsinki process. 

A decade of civil conflicts in the Balkans and Africa now leaves an equally daunting task 
of social reconstruction. How does one stabilize societies where ethnic division, economic 
underdevelopment, political distrust, and historical circumstance have contributed to 
violent civil conflict? We should not exaggerate our efficacy in the cure. The United Nations 
Agenda for Peace of 1992 proposed “peace building” as a way of preventing the resumption 
of civil conflicts? but did not dispense a patent medicine for doing so.” 

The circumstances facing political leaders and policymakers in the aftermath of these new 
conflicts are quite different from those following the Second World War. Internal conflicts 
usually end by negotiation and concession, not by conquest or unconditional surrender. 
Even when there is a peace agreement, antagonists often have the power to act as spoilers 
and resume fighting. And when a more stable settlement has ripened from a mutually 
exhausting stalemate of the war, we should not be surprised if the same sense of exhaustion 
and anomie pervades the period of reconstruction as well. 

Nor, in recent civil conflicts, is there any internal equivalent to the hegemonic stability and 
bloc-security commitments that allowed Asian and European states to contain their tradi- 
tional rivalries during the Cold War. Even with the new and expanded aegis of the Security 
Council under Chapter VII of the UN Charter permitting international intervention in in- 
ternal conflicts, the resources and energies of effective international actors are still limited. 
The focus of the Security Council must eventually move on, and unreconciled civil antago- 
nists may find a strategic advantage in waiting for international priorities to change. Civil 
peacemaking also has a social dimension that an international modus vivendi does not re- 
quire. There is no border to separate the antagonists. They must inhabit the same territorial 


* Of the Board of Editors. 


| AN AGENDA FOR PEACE: PREVENTIVE DIPLOMACY, PEACEMAKING AND PEACE-KEEPING [Report of the Secretary- 
General pursuant to the statement adopted by the summit meeting of the Security Council on Jan. 31, 1992], UN 
Doc. A/47/277-S/24111 (1992), UN Sales No. E.95.1.15 (1995). 

? Secretary-General Boutros Boutros-Ghali set out a host of objectives for the international community that he 
thought to be attainable. These included “disarming the previously warring parties and the restoration of order, 
the custody and possible destruction of weapons, repatriating refugees, advisory and training support for security 
personnel, monitoring elections, advancing efforts to protect human rights, reforming or strengthening 
governmental institutions and promoting formal and informal processes of political participation.” Id., pt. 6, para. 
59. Even these goals may promise no more than short-term stability, and the post-Agenda decade has provided a 
cautionary lesson in the difficulties of their pursuit. 
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spac= and craft a complex method of co-governance. Except in partition, the intermingling 
of pesulations is a common feature of civil peace settlements and requires a special degree 
of aruity or policed forbearance to be workable. 

The political resources for rebuilding may also be limited. Just as the international com- 
muni-y has slowly realized that the distribution of aid in militiz-dominated refugee camps 
in th= Great Lakes of Africa strengthened the very incubus of disorder, so the distribution 
of ini=rnational aid in postconflict regimes may end up strengthening the control of a 
` corrut elite. Opportunistic wartime actors in places like the Balkans manage to retain 

much of their influence as peace profiteers. The true flourishing of civil society is hard to 
contemplate, except on paper. 

In some African countries, too, there is a thin common bond. A network of culturally rich 
tribal societies does not constitute a national fabric without some larger conversation. A 
legal regime of uti possidetis and acceptance of existing national borders has not prevented 
internal rivalries for political and economic power between groups that lack modalities of 
consensus and cooperation. And the problem of social reconstruction runs headlong into 
the seme constraints of scarcity—want of infrastructure, development capital, and market 
access—that have hobbled the region for decades. 

As iR Africa, so, too, in East Timor, the usable infrastructure of the country is minimal. 
The public and private buildings of the island state were devastated by the rampage of pro- 
Jakarte militias, and a quarter century of colonial indenture and political repression gave 
little opportunity for the ordinary forms of civil society to develop. The withdrawal of the 
Indonz2sian elite in 1999 left a complete absence of a trained administrative class. The 
solidarity of East Timor’s pro-independence political alliance does not wholly substitute for 
experince in running a government and business. 

In conflict areas generally, the economy may not be viable—even in the long run. Conflict 
may be a sign of endemic economic scarcity, as in Rwanda’s competition for arable land, 
and in secessionist movements the enthusiasm for territorial independence is not always 
accor Janied by a hardheaded assessment of economic consequences. Private capital flows 
to fewplaces in the world, and international investors usually demand a minimum domestic 
market. This is a condition hard to fulfill in conflict areas of small size, such as Bosnia, 
Kosove, and East Timor. The “bubble” economy of postconflict intervention, where millions 
of dollars are suddenly injected into local markets through the salaries of international 
personel, can easily distract attention from the lack of any workable plan for long-term self- 
suppo-i. Indeed, the idea of an exit strategy, in such circumstances, can be self-defeating— 
for the exit itself will cause the collapse of the economy and remove the disincentives to 
fightir g. Many poor nations in the world, of course, survive by exporting labor abroad and 
engagimg in subsistence agriculture. But these pursuits are less likely to draw combatants 
from the alternative opportunities of private brigandage or (as in Bosnia and Kosovo) 
transnational organized crime. The failure to demobilize armed gangs has obvious conse- 
quences for public order. 

The international community faces particular disabilities of its own in aiding postconflict 
reconciliation. First, it has little experience in service delivery. In recent cases where the 
Unitec Nations has been asked to assume the administration of local government (as in East 
Timor znd Kosovo), available mission staff had no expertise in sectoral service delivery such 
as road repair, electrical power, water supply, medical care, or educational services. The 
jealous=s of member countries have led to a centralized model of administration and a 
reluctamce to delegate financial decisions to UN mission chiefs, which does not favor the 

. real-time delivery of public goods in distant locales. 

Secor d, a hodgepodge of international agencies is involved in each of these efforts. In 
.Kosove,for example, the Organization for Security and Co-operation in Europe is in charge 
of electon planning and democratization. The High Commissioner for Refugees is in 
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charge of emergency relief. The European Community has responsibility for economic 
development. The NATO-led military force, KFOR, has responsibility for overall security. 
And the United Nations as such is in charge of reforming the police and de-mining, as well 
as, in theory, the overall mission. The overlay of redundant officials, the rate-limiting pace 
of the most laggard political process, the ability to play one agency against the other, and 
the absence of singular responsibility for the mission, all conspire to hobble the project of 
reconstruction. The excuse is that some agencies have greater experience in particular 
functions, but an equally salient explanation is that each regional organization with concur- 
rentjurisdiction wants to retain high-profile involvement. National political sensibilities may 
be at stake as well—for example, the more inclusive membership of the OSCE, together with 
its key role in structuring Kosovo’s elections, assuages the concerns of the Russian Federa- 
tion. But the demands of a larger political context do not necessarily translate into an 
effective modality for planning and administration. 

The lack of transparency in the pledging process for voluntary aid—with episodic confer- 
ences of international donor countries mixing pledges and political input—is exacerbated 
by notorious delays in the implementation of commitments by national parliaments. 
Whether caused by changes of heart or national budget cycles, the slow mobilization of aid 
cripples the planning of even a provisional budget for a reconstructed economy, and frus- 
trates the efforts of local communities to queue for project financing. The slow rollout of 
project plans by international financial institutions has also been a problem, only partially 
mitigated by “quick impact” programs in conflict areas where factional communities are 
impatient for visible signs of economic improvement. 

Third, the idea of political community as a locus of discourse is hard to sustain in view of the 
stony silence between UN personnel and local citizens. An internationally recruited mission 
may enjoy enhanced legitimacy among multilateralists, but it often means that aid personnel 
cannot speak the language of the community they are assisting. This deficiency slows down 
every project, and throws the international staff into practical dependency on the local elite 
that provides intermediation. Too often, as a result, UN officials are perceived by local in- 
habitants as a semicolonial class, living in separate compounds on stipends that dwarf local 
budgets. UN international police forces have been relatively ineffective in restoring ground- 
level law and order (in the critical period before a multiethnic local force can be stood up) 
because of this same muteness. Most countries sending police are unwilling to allow them 
to carry weapons even in a setting where every agriculturalist owns a machete and the com- 
bination of circumstances often means the “CivPol” officers enjoy little credibility. 

In addition, international administration may not be perceived as neutral by local ele- 
ments, even if its policy is even-handed. For example, in Somalia, the traditional sympathy 
of Egypt for clan leader Siad Barre, and Boutros-Ghali’s early career handling Egypt’s for- 
eign policy in Africa, meant that the United Nations was thought to be partial by other clan 
leaders. In Kosovo, the West’s lack of sympathy for Belgrade meant that Kosovar Serbs mis- 
trusted the United Nations commitment to protecting their villages in the province (though 
the election of Koštunica as Yugoslav president has changed the dynamic). 

Then, of course, there are certain articles of political faith from which the international 

community can depart only in the rarest circumstances. In a postconflict transition supervised 
_ internationally, it has proved difficult to delay immediate political balloting, even where hasty 
elections strengthen the most extreme protagonists who continue their wartime agenda. 

In the aftermath of the Bosnian war, for example, following hard upon the dissolution of 
the Soviet Union, the OSCE felt impelled to provide for immediate elections. The contest 
plowed ahead even though independent media had not gained the right to operate in 
Republika Srpska and the international community had failed to establish any independent 
source of broadcast news. Local police (who had often been involved in wartime “ethnic 
cleansing”) controlled political rallies and limited the right to campaign. The hope that the 
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cere nony of democracy would be instructive was admirable, yet the election victories also 
permitted the nationalist parties of each entity to wrap the flag of “democratic sovereignty” 
aroucd their resistance to the Dayton peace process. 

Ccnditions for balloting have also been problematic. In Cambodia, the UN mission chief 
had -z truncate the balloting in areas where the Khmer Rouge was dominant and uncoop- 
erati Æ. In Mozambique, the postconflict election was necessarily delayed, to encourage co- 
operstion by the former insurgents. In a sense, the United Nations is limited by its brand- 
nam<=reputation and broader agenda—ifit is to encourage democratization by recalcitrant 
member states generally, it cannot afford to govern a postconflict protectorate without elec- 
tions, even after a bitter ethnic conflict. 

Yet -he consistency between immediate balloting and postconflict reconciliation is in dis- 
pute. Mature democracy and internal amity ordinarily go hand in hand, but causation and 
correlation are different. Democracy’s success may result from an implicit social compact 
and funder without it, especially in a fractured state that lacks the rich brew of liberal insti- 
tutions (though there is bound to be some iterative effect if the office of citizenship comes 
to seen an important common bond). 

New arrangements will be especially unstable if they fail to address the internal balance 
of porer among factions. Still, there are some adaptable choices. Models of consociational- 
ism and proportional representation may be better suited to deeply conflicted societies than 
simple majoritarianism. To be sure, the traditional criticism of the consociational model— 
that consensus may be purchased at the cost of immobility—has no obvious solution. 

On= may need to cushion the fall of dominant elites so as to gain their cooperation (in- 
cluding, in many societies, the military). Expedient devices include economic stakeholding, 
countermajoritarian guarantees, representation in consociational] structures, and applica- 
tion cf a sotto voce sense of the implicit limits for innovation. Recalcitrant groups may also 
be pezsuaded to cooperate in a peace process by drawing their attention to the risk-averse 
attituckes of the capital market and using the influence of military-to-military arrangements. 
These devices are not meant to disregard the “prestige” of democracy, and its enormously 
evoca=-ve power as an ideal, but rather to dissuade its opponents. 

Per.zaps the most contentious question in a political transition is what to do about the 
past. Even without embracing a primitivist account of ethnicity, one must recognize that the 
social Ebeling of groups has provoked recurrent violence and injury. The victims may be 
morally entitled to retribution and a calling to account for acts of genocide and systematic 
abuse The ad hoc International Criminal Tribunals for Rwanda and for the former Yugo- 
slavia feach established by the Security Council) and the new assertion of national-court 
jurisdiction over war crimes and genocide have stood at the center of the judicial stage in 
this las: decade. Yet here, too, there can be practical choices. It may well be that accommo- 
dating an opponent (including its armed and irregular elements) is the only way to gain a 
peaceful transition. South Africa undertook a necessary examination of the record of apart- 
heid through a truth and reconciliation commission, and this body considered individual 
applications for amnesty. The country could not have hoped to avert civil conflict if the old 
govern ng factions had felt themselves to be in jeopardy. 

The nternational community also needs to understand the side effects of its interven- 
tions, especially in secessionist controversies. It was predictable that the Serbs remaining in 
Kosove would be targeted for retaliation by Kosovar Albanians, in a smaller sequel of ethnic 
cleans-mg after NATO’s military campaign. In East Timor, despite the anticipation of demo- 
cratic e.ections, it was also predictable that nationalist feeling would create a difficult envi- 
ronment for Muslims and Chinese who were thought too close to Jakarta. And we need to 
be aware that in some countries ethnic conflict has sustained pendular swings, each group 
justifyi- g its own violence as a preemptive strike against the other side’s ambitions. Each 
side my see itself as victimized by the past. 
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Finally, the crafting of a realistic settlement and postconflict transition must take account 
of the strategic interests of major international and regional actors. The end of ideology has 
not abolished the pursuit of national self-interest, and settlements that are opposed by 
powerful nations may not survive in the long term. The use of contact groups (often styled 
as “Friends of the Secretary-General”) in UN mediation has harnessed this self-interest in 
a positive vein as well, circularizing interested countries on possible terms of settlement. At 
times, a stable transition may require resolving a larger political schism. West Africa’s 
equilibrium has been affected by the regional rivalries of Nigeria and Libya, by colonial and 
linguistic divisions, and by the international economy of the diamond trade. The conflict 
in the Democratic Republic of the Congo involves a host of African countries with political 
and economic interests in the area. East Timor’s long-term arrangements will have to take 
some account of Indonesian sensibilities, especially since West Timor and Jakarta are natural 
trading partners. In Bosnia, a viable economy will depend on growth in the region, includ- 
ing the rebuilding of the Serbian and Croatian economies and liberalization of their re- 
gimes. The solution of many internal disputes involves a larger neighborhood. 

The record of postconflict transitions is not all bleak, despite the cautionary notes above. 
In the fifth year of the post-Dayton process, for example, new and unexpected success has 
been achieved in returning refugees to “minority” areas within Bosnia, even in Republika 
Srpska—in particular, by rebuilding rural villages. In social surveys, Bosnian Serbs rate 
unemployment and economic reconstruction as a major concern. Croatia’s admission to the 
Council of Europe and changed political regime, and the political overthrow of Milošević 
in Belgrade, may gradually alter the attitudes of their former protégés within Bosnia’s 
divided territory. In Rwanda, people speak of cohabitation rather than reconciliation, and 
the spread of the war to the Congo is troublesome, but Rwandan national territory has seen 
relative stability and Kigali’s interest in the gacaca process may finally begin to solve the 
problem of Hutu detainees. East Timor is still on track for national elections, although the 
return of refugees from West Timor is a foremost concern. Always, the examples of coun- 
tries that have made postconflict transitions with considerable success, such as El Salvador, 
Nicaragua, Mozambique, Namibia, and South Africa, can serve as a goal. 

The symposium that follows seeks to gather some lessons learned in recent experiences 
of postconflict reconstruction—what has failed, what has worked, what modalities are ap- 
propriate, what pitfalls are present. The history and details of these civil conflicts have been 
sketched in many other places. Our approach is more functional, though we proceed with 
full awareness that the politics and history of each situation are constraining. Our contrib- 
utors include a wide range of voices: lawyers, political scientists and economists, and 
experienced officials from UN missions and Washington. 

The points of view are varied. Payam Akhavan contributes a study of justice and political 
culture—the reception accorded to international prosecutions in areas of former conflict. 
Despite backsliding and the angry rhetoric of some local political actors, Akhavan concludes 
that the work of international war crimes tribunals has permitted the evolution of a more 
moderate politics in the former Yugoslavia and Rwanda. Establishing some level of account- 
ability and lifting the veil of impunity can have an effect among “ethnic entrepreneurs” 
—political leaders who calculatingly play an “ethnic card” as a way of retaining power. 

Lorna McGregor explores an alternative method of dealing with past transgressions— 
through truth and reconciliation commissions rather than the condemnatory power of 
criminal tribunals. South Africa’s negotiated transition to majority rule and black enfran- 
chisement would not have succeeded, she argues, if the old regime’s Afrikaner elite had be- 
lieved it faced serious legal peril in the new regime. The modality of a truth and reconcil- 
lation commission may be the only practicable way to provide acknowledgment and moral 
examination of the past, yet avoid armed resistance to a new democratic regime. However, 
she criticizes the attempt of the Amnesty Committee of the South African Truth and 


6 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 95:1 


Reconciliation Commission to allow a blanket pardon for offenses committed by one side 
in the conflict, in particular, members of the African National Congress. 

Hansjörg Strohmeyer addresses the problems of ordinary police and criminal justice. 
Stro-xmeyer proposes a stopgap to fill the postconflict security vacuum—by creating a ready 
brigade of international judges and lawyers, and a ready kit of interim laws, for transitional 
situations. This combination of procureurs sans frontiéres and a postconflict criminal code can 
help -estore a working criminal justice system and revive confidence in government. 

Jenaifer Widner makes a parallel point about postconflict societies in the south. The 
settlement of ordinary disputes and the policing of dangerous behavior are central to any . 
polit.cal society. Yet the national courts of many developing countries cannot command the 
judges, lawyers, police, or funds necessary for processing large numbers of cases. Relying on 
the c=pacities of traditional local fora is a legitimate alternative, argues Widner, especially 
in ligt t of their useful mediation and arbitral powers. International assistance, while often 
important, cannot supply all that is necessary or appropriate. 

Micaael Matheson looks at the legal basis for filling a political vacuum in postconflict tran- 
sitior-s. The Security Council has asserted its authority under Chapter VII of the UN Charter 
to step directly into the shoes of government in postconflict situations such as Kosovo and 
East limor. These robust powers, Matheson argues, lie within the spirit and letter of the 
Charter. Matheson maintains that the Security Council can even mandate permanent 
changes in elements of state configuration, where there is a direct link to regional peace— 
including “directing a permanent change in some aspect of the status, boundaries, political 
structure, or legal-system of territory within a state.” 

Samel Barnes explores the variety of ways that postconflict democracies can be recon- 
figured to achieve stability and fair representation. The models include political consensus 
rather than majoritarian control, proportional representation, and requirements that repre- 
sentatwes win support beyond their own homogeneous districts, as well as federalism and 
devolion of power to local geographic entities. Consociationalism can accept the fact of so- 
cial division and allow citizens to arrange their lives within relatively homogeneous associ- 
ations and parastatal administrative structures, united through negotiations by elite leaders. 
Corpc-atism is another similar option, with divisions based on economic status and sector. 
The repertory of democratic devices is relatively rich, and the prestige of democracy sufficiently 
high, Barnes argues, that it constitutes a viable alternative for postconflict reconstruction. 

Allar Gerson focuses on the economic basis of the peace and ways to engage private com- 
panies and entrepreneurs in postconflict peace building. The delivery of services to inter- 
natioral agencies and peacekeepers in conflict areas is one foothold for business, and 
compenies could find other advantages in early entry into conflicted areas, including con- 
cesslonary arrangements with local governments and long-term market dominance. Gerson 
proposzs establishing a private-public Peace Transitions Council to bring private business 
into tke planning process for postwar reconstruction. 

The-2 are other sides to postconflict reconstruction, including the return of refugees, the 
reshapimg of school curricula and public culture, the structure and mandate of peacekeep- 
ing forces, and the appropriate international structures for consultation among interested 
powers. These must be saved for another occasion. The social role of courts and police, the 
options for restructuring democratic government, the legitimacy of international inter- 
vention, and the need for private enterprise, as seen through the lens of this symposium, 
are of central concern to human communities rebuilding from war’s debris. 


BEYOND IMPUNITY: 
CAN INTERNATIONAL CRIMINAL JUSTICE PREVENT FUTURE ATROCITIES? 


By Payam Akhavan’ 


Although still in the early stages of their institutional life, the International Criminal Tribunals 
for the former Yugoslavia (ICTY) and for Rwanda (ICTR) provide a unique empirical basis for 
evaluating the impact of international criminal justice on postconflict peace building. The pur- 
suit of justice may be dismissed as a well-intentioned, but futile, ritualistic attempt to restore 
equilibrium to a moral universe overwhelmed by evil. Moreover, measuring the capacity of 
punishment to prevent criminal conductis an elusive undertaking, especially when a society 
is gripped by widespread habitual violence and an inverted morality has elevated otherwise’ 
“deviant” crimes to the highest expression of group loyalty. Yetan appreciation of the determi- 
nate causes of such large-scale violence demonstrates that stigmatization of criminal conduct 
may have far-reaching consequences, promoting postconflict reconciliation and changing the 
broader rules of international relations and legitimacy. 

Contrary to the simplistic myths of primordial “tribal” hatred, the conflicts in the former 
Yugoslavia and Rwanda were not expressions of spontaneous blood lust or inevitable historical 
cataclysms. Both conflicts resulted from the deliberate incitement of ethnic hatred and violence 
by which ruthless demagogues and warlords elevated themselves to positions of absolute power. 
Atavolatile transition stage, the calculated manipulation of fears and tensions unleashed a self- 
perpetuating spiral of violence in which thousands of citizens became the unwitting instru- 
ments of unscrupulous political elites questing after supremacy. Against such a backdrop, the 
removal of leaders with criminal dispositions and a vested interest in conflict makes a positive 
contribution to postconflict peace building. In concert with other policy measures, resort to 
international criminal tribunals can play a significant role in discrediting and containing desta- 
bilizing political forces. Stigmatizing delinquent leaders through indictment, as well as appre- 
hension and prosecution, undermines their influence. Even if wartime leaders still enjoy 
popular support among an indoctrinated public at home, exclusion from the international 
sphere can significantly impede their long-term exercise of power. Failure to deliver on prom- 
ises of economic growth and prosperity, together with the humiliation of pariah status in an 
interdependent world community, eventually exacts a cost on such leaders’ influence and 
authority. Moreover, political climates and fortunes change, and the seemingly invincible 
leaders of today often become the fugitives of tomorrow. Whether their downfall comes through 
political overthrow or military defeat, the vigilance of international criminal justice will ensure 
that their crimes do not fall into oblivion, undermining the prospect of an easy escape or future 
political rehabilitation. A postconflict culture of justice also makes moral credibility a valuable 
political asset for victim groups, rendering vengeance less tempting and more costly. Of course, 
the preventive effects of international criminal justice can extend beyond postconflict peace 
building in directly affected countries. The prosecution and related political demise of such 


* Visiting senior lecturer and research fellow, E. M. Meijers Institute of Legal Studies and Faculty of Law, Leiden 
University, the Netherlands; formerly legal adviser, Office of the Prosecutor, International Criminal Tribunal for the 
Former Yugoslavia. The views expressed herein are those of the author in his personal capacity and do not necessarily 
represent the views of the United Nations. The author wishes to express his gratitude to Ameer Gopalani for his 
research assistance. 
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lead=rs sends a message that the cost of ethnic hatred and violence as an instrument of power 
outweighs its benefits. Precedents of accountability, however selective and limited, contribute 
to th= transformation ofa culture of impunity that has hitherto implied the political accepta- 
bilit} of massive human rights abuses. 

Tke recent arrest of leaders indicted by the ICTY and the ICTR provides at least a prelim- 
inar} basis for appraising the preventive potential of international criminal justice in post- 
confit contexts. A notable example is the arrest of Momčilo Krajišnik? on April 3, 2000, by 
Fren commandos belonging to the Stabilization Force (SFOR) in Bosnia-Herzegovina, pur- 
suan: to a sealed ICTY indictment. Krajišnik was charged with war crimes, crimes against 
humanity, and genocide for his leadership role in the Serb “ethnic cleansing” campaign during 
the Eesnian war. After Bosnian Serb president Radovan Karadžić,” Krajišnik was the most 
influe 1tial wartime ultranationalist still active on the Bosnian political stage. His apprehension 
followed the arrest and demise of other indicted Serb wartime leaders.’ Equally notable, on 
September 24, 2000, Slobodan Milošević lost reelection to the presidency of the Federal 
Reputlic of Yugoslavia and, refusing to accept the results, was forced out of office through 
massi street demonstrations in Serbia. Like Karadžić, he is now a fugitive, from both the ICTY 
and th= Serbian people, facing an uncertain future. The dramatic dethronement of these once 
seemingly invincible architects of “Greater Serbia” and ethnic cleansing, has gone far beyond 
what most observers imagined possible when the ICTY was first established in 1993.* Similarly, 
despite initial skepticism as to its credibility,” the ICTR has apprehended most of the significant 
leaden implicated in the 1994 genocide against the Tutsi minority. These include Théoneste 
Bagosora, a Defense Ministry official and major architect of the Tutsi extermination plan, as 
well as Jean Kambanda, prime minister of the 1994 Rwandese interim government, who 
pleaded guilty to conspiracy to commit genocide.® 

Novthat a mounting number of wartime leaders are in the dock or on the run, one can fairly 
say thet both the ICTY and the ICTR have become viable international judicial institutions. The 
ICTY survived a potential amnesty deal in the Dayton peace process.’ The ICTYand the ICTR 
have geined financial support from the international community and surmounted significant 
opera onal difficulties, demonstrating a capacity to hold fair (ifnot always expeditious) trials. 
Nonetteless, even ifall the senior accused are arrested and prosecuted, the hardest test of their 
effectixeness is whether the tribunals have contributed to postconflict peace building and 
reconc liation. Beyond dispensing retributive justice and vindicating the suffering of victims, 
have th2se institutions proved to be an effective instrument for preventing further interethnic 


! Morčilo Krajišnik was the president of the Bosnian Serb Assembly during the 1992-1995 war, the Bosnian Serb 
signator?>f the 1996 Dayton Peace Agreement, and the Serb member of the Bosnia-Herzegovina collective presidency 
during te post-Dayton period in 1996-1998. 

? Fore discussion of Karadžić’s removal from public office, see Payam Akhavan, The Yugoslav Tribunal at a Crossroads: 
The Daytrı Peace Agreement and Beyond, 18 HUM. RTS. Q. 259, 278-79 (1996) [hereinafter Akhavan, Dayton Agreement]; 
see alsoP=~am Akhavan, Justice in The Hague, Peace in the Former Yugoslavia? A Commentary on the United Nations War Crimes 
Tribunae 20 HUM. RTS. Q, 737, 810~11 (1998) [hereinafter Akhavan, Justice]. 

3 SFO~ has also arrested, inter alia, General Stanislav Galić, commander of the forces responsible for the siege of 
Sarajevo: General Radoslav Krstić, commander of the forces responsible for the mass execution of several thousand 
men at sebrenica; and General Momir Talić, chief of staff of the Bosnian Serb army and commander of forces 
responsie for the “ethnic cleansing” of some 60,000 non-Serbs in the Prijedor region. Talić was initially arrested 
in oe Austrian police while attending a seminar sponsored by the Organization for Security and Co-operation 
in Europe. 

*For sxme early skeptical views on the potential success of the ICTY, see, for example, Anthony D’Amato, Peace vs. 
Accountaxlity in Bosnia, 88 AJIL 500 (1994); David P. Forsythe, Politics and the International Tribunal for the Former 
de teehee 5 Crim. L.F. 401 (1994). For the present author’s contrary views, see Akhavan, Dayton Agreement, supranote 
2: awx, Justice, supra note 2. 

° The Rwandan government, for example, expressed concern before the Security Council in 1994 that the ICTR 
would “d=merse its energy by prosecuting crimes that come under the jurisdiction ofinternal tribunals” such as “crimes 
of plund=-, corporal punishment or the intention to commit such crimes, while relegating to a secondary level the 
genocide hat brought aboutits establishment.” Rwanda also EE Nese that “certain countries, which need not be 
named,” zad proposed candidates for judges and P pre in their election despite the fact that they “took a very 
active pa> in the civil war in Rwanda.” UN Doc. 8/PV.3453, at 15 (1994). 

ê See Prosecutor v. Kambanda, Judgmentand Sentence, No. ICTR-97-23-S (Sept. 4, 1998), reprinted in 37 ILM 1411 (1998). 

7 The caestion of amnesty as an incentive for a peace agreement was not so much at issue in the case of Rwanda 
since the Bwandese Patriotic Front had routed the government forces responsible for the 1994 genocide. 
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violence and human rights abuses? This consideration is particularly relevant to the ICTY and 
the ICTR since the Security Council established both as measures for the restoration of peace 
and security under Chapter VII of the United Nations Charter.* 

The empirical evidence suggests that the ICTY and the ICTR have significantly contributed 
to peace building in postwar societies, as well as to introducing criminal accountability into the 
culture of international relations. Both institutions have helped to marginalize nationalist polit- 
ical leaders and other forces allied to ethnic war and genocide, to discourage vengeance by 
victim groups, and to transform criminal justice into an important element of the contem- 
porary international agenda. In Bosnia-Herzegovina, the work of the ICTY has dramatically 
changed the civic landscape and permitted the ascendancy of more moderate political forces 
backing multiethnic coexistence and nonviolent democratic process. In Yugoslavia, the ICTY 
helped to delegitimize MiloSevic’s leadership, as revealed by his attacks on the Tribunal prior 
to his overthrow, as well as the later calls for his prosecution by the Serb and Montenegrin 
public. In Kosovo, the ICTY indictment did not stem the deportation and abuse of ethnic 
Albanians during the NATO campaign, butit has at least marginally discouraged anti-Serb ven- 
geance by the Kosovo Liberation Army (KLA). In Croatia, cooperation with the ICTY has facili- 
tated steps toward international integration, discrediting extremist elements and encouraging 
liberal political forces to consider the initiation of complementary war crimes prosecutions 
before national courts. In Rwanda, the ICTR has undermined the capacity of Hutu extremists 
to rehabilitate the remnants of their leadership abroad, and mitigated the severity of Tutsi 
reprisals against the Hutu by making accountability an important and constant political factor. 

The impact of the ICTY and the ICTRis not necessarily limited to postconflict peace building 
in the former Yugoslavia and Rwanda. Nor should the prevention of future atrocities be 
measured solely by the effects of punishment on directly involved countries recovering from 
ethnic wars. Despite their ad hoc mandates, the ICTY and the ICTR directly influenced the 
adoption of the statute of the international criminal court (ICC) at the 1998 Rome Diplomatic 
Conference. Together with the ICTY and ICTR precedents, the ICC blueprint for a future 
international criminal justice system, however weak and limited, has raised accountability to 
unprecedented prominence in the politics of international legitimacy. Criminal accusations 
increasingly constitute a serious political impediment to the ambitions of existing or aspiring 
leaders. In the calls for the establishment of further ad hoc international criminal tribunals, 
mixed tribunals, and prosecutions before national or foreign courts, in places as diverse as East 
Timor and Sierra Leone, Senegal, and Chile, one finds an unmistakable contagion of account- 
ability. This spread of accountability reflects the early glimmerings of an international criminal 
justice system and the gradual emergence of inhibitions against massive crimes hitherto toler- . 
ated or condoned by the international community. 


I. PREVENTION OF ABERRANT CONTEXTS: INSTILLING INHIBITIONS AGAINST GENOCIDE 


Evaluating the contribution of the ICTY and the ICTR to postconflict peace building de- 
pends on how prevention is defined in the context of large-scale violence. It is unrealistic to 
suppose that the ICTY could have instantaneously deterred crimes in the midst ofa particularly 
cruel interethnic war in the former Yugoslavia.’ Hastily erected bulwarks cannot be expected 
‘to save lives when the deluge has already begun. The threat of punishment—let alone an empty 
threat—has a limited impact on human behavior in a culture already intoxicated with hatred 
and violence. Similarly, to expect that the ICTR would have brought immediate relief and 


8 For the ICTY, see SC Res. 827, UN SCOR, 48th Sess., Res. & Dec., at 29, UN Doc. S/INF/49 (1993), reprinted in 
32 ILM 1203 (1993); for the ICTR, see SC Res. 955, UN SCOR, 49th Sess., Res. & Dec., at 15, UN Doc. S/INF/50 
(1994), reprinted in 33 ILM 1602 (1994). l 

° Theodor Meron has noted that “the gravest atrocity, the Serb massacre of thousands of Muslims living in and around 
Srebrenica, happened in July 1995, when the tribunal was fully operational and Karadzic and Mladic had both been 
indicted.” Theodor Meron, Answering for War Crimes: Lessons from the Balkans, FOREIGN AFF., Jan.-Feb. 1997, at 2, 6. 
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reco=ciliation to the survivors of the massacres in Rwanda misapprehends the social devastation 
lefti— their wake. In both the former Yugoslavia and Rwanda the impact of postconflict justice 
was cHuted by unwillingness to intervene in a timely way to stop ongoing atrocities. Against this 
back—rop, the first experiments in international accountability could not have been expected to 
instatly transform an entrenched culture of impunity into an abiding respect for the rule of law. 

Illusory closure can easily be sought through the ritual of legal process. To imagine that the 
horrors of genocide can be contained within the confines of judicial process is to trivialize 
suffe—ng that defies description. Yet the potential impact of the ICTY and the ICTR on political 
beha.or is subtle and long-term, profound and lasting. Publicly vindicating human rights 
norms and ostracizing criminal leaders may help to prevent future atrocities through the power 
of mozal example to transform behavior. “Realism” is not founded on the appeasement of 
powez, and ideals are notirrelevant to “pragmatic” considerations. Beyond retribution and the 
mora_impulse to vindicate humanitarian norms, individual accountability for massive crimes 
is an essential part of a preventive strategy and, thus, a realistic foundation for a lasting peace. 

Theproposed conceptual framework for considering the deterrent effect of the ICTY and 
the ICTR focuses on violence that is extreme and unrestrained, but deliberate and system- 
aticalx induced. Once mass violence has erupted, threats of punishment can do little to achieve 
immediate deterrence. However, the outbreak of such violence can be inhibited, and its 
resumDtion in postconflict situations prevented—because it often results from an elite’s delib- 
erate molitical choices. Both conflicts were the product of deliberate incitement to socio-ethnic 
hatreecland violence—albeit within societies undergoing a volatile stage of political transition 
or dis.dcation."” Through systematic indoctrination and misinformation, political leaders 
create— an aberrant context of inverted morality in which dehumanization and violence against 
memkers of the “enemy” group were legitimized as purported acts of self-defense. The delicate 
fabric of interethnic coexistence was gradually torn apart and otherwise shameful and repre- 
hensib-e behavior elevated to the status of heroism and group solidarity. The homogenization 
of the masses through collective hysteria, allowing for no dissent, was an expedient political 
instru nent for leaders whose primary concern was to consolidate their power, as well as for 
those aho aspired to a position of leadership and authority. Prevention and punishment should 
focus primarily on those unscrupulous leaders who goad and exploit the forces advocating a 
spiral -f violence. 

The notorious campaign of ethnic cleansing in the former Yugoslavia was hardly a spon- 
taneous outburst of hatred. The organized and deliberate character of this policy emerged 
most Cd=arly in Bosnia-Herzegovina, where half of the population had entered into mixed 
marrizges. The siege of the historically multiethnic city of Sarajevo by Bosnian Serb forces 
` captured the reality of the conflict as a war of values, and not of peoples. Cosmopolitan Sara- 
jevo, hzme of Muslims, Serbs, Croats, and Jews, was a rebuke to the ideology of sanguinary eth- 
nic war Deddled by Milošević, Karadzic, and their ilk. The mobilization of political will through 
ethnic hysteria, and the elimination of rival leaders or ideologies, required the destruction of 
any bettef that multiethnic coexistence was a viable alternative to ethnic partition. The indoc- 
trination of the Serb public was accomplished in part through state-controlled media, the dis- 
mantling of multiethnic governmental structures, and their replacement with “crisis commit- 
tees.” Tae events of the war point to a deliberate strategy for power, rather than any abstract 
“clash of civilizations” divorced from the less romantic realities of power politics. This delib- 
eratior can be seen in the systematics of carefully coordinated large-scale military attacks 
againstaon-Serb towns and villages, the internment of tens of thousands in so-called collective 
centers or concentration camps, the violent interrogation of suspected “terrorists” by the 
police, the instigation and indulgence of execution, torture, and rape by both military and 


!° For za elaboration of the author’s views on the “instrumentalist” and “primordialist” views of ethnic conflict in 
the form=2 Yugoslavia, see Akhavan, Justice, supra note 2, at 752-65; and for Rwanda, see Payam Akhavan, Justice and 
Reconciliction in the Great Lakes Region of Africa: The Contribution of the International Criminal Tribunal for Rwanda, 7 DUKE 

J. COMP. & INT'L L. 325, 328-43 (1997). 
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police forces, and the deportation and displacement of millions—as well as other elements of 
the ethnic-cleansing policy such as the pillage of public and private property, extensive war profi- 
teering, and the perpetration of graft and corruption by the Bosnian Serb leadership. 

In Croatia, President Franjo Tudman’s reckless policy of nationalism revived and rehabili- 
tated Ustaša fascist symbols, a senseless provocation against the Serb minority that played 
directly into the hands of the proponents of “Greater Serbia.” Belgrade painted Tudman’s 
historical revisionism and its reception among Croats as the harbinger ofa fascist state in which 
Serbs would have no place, fortifying MiloSevic’s prophecy of doom and his call for a pre- 
emptive war against the Croats. In Kosovo, the Serb public was distracted once more from the 
corruption and incompetence of Belgrade’s leadership through another war of “self-defense.” 
Resurrecting the specter of the “Turkish hordes” and the Serb defeat at the1389 battle of 
Kosovo Polje, Milošević took his people on yet another odyssey of collective infantile regression. 
A long-standing civil conflict was transformed into an episode of ethnic cleansing, a military 
confrontation with the NATO powers, and a losing battle for a historically vital province. The 
former Yugoslavia need not have suffered such a cataclysm if its leaders had possessed the 
political wisdom and self-restraint of Nelson Mandela and F. W. de Klerk. Conversely, the post- 
apartheid transition of South Africa would not have avoided considerable violence if its leaders 
had acted like Tudman and Milošević, inciting racial hatred as an instrument of power and self 
promotion. In the words of Warren Zimmermann, “There was plenty of racial and historical 
tinder available in Yugoslavia. But the conflagrations didn’t break out through spontaneous 
combustion. Pyromaniacs were required.”” 

In Rwanda, the exceptional efficiency of violence allowed the extermination of 10 to 15 
percent of the population during a three-month period, and culminated a process involving 
the complicated planning and expenditure of resources. The Rwanda conflict was not a spon- 
taneous outburst of savagery. Radio-Télévision Libre des Milles Collines and other media orga- 
nized the extermination of the Tutsiand Hutu moderates through the systematic incitement of 
the public, targeting a largely illiterate population with no access to other sources of infor- 
mation. They reviled the Tutsi as “cockroaches” that had infested the country, and the ensuing 
rage was sustained by the careful political-military organization of Hutu extremists. The Hutu 
Interahamwe and other volunteer militia systematically infiltrated every town and village in 
Rwanda and compiled accurate lists of those slated for extermination. Only when the Rwandese 
people were saturated with racist hatred and fallacies, and extremists had positioned themselves 
in every corner of the country, did it become possible to execute the monstrous “final solution” 
to the Tutsi “problem” with such exceptional efficiency. In the words of Gérard Prunier: 


The death-lists had been carefully distributed to the future killers, who acted in coordi- 
nated and systematic ways in order to catch their intended victims. There was little sponta- 
neity in the whole process, apart from some street urchins joining in the bloody fun, and 
everything went ahead with the precision of a well-rehearsed drill.” 


This carefully orchestrated common design was the instrument by which corrupt and ambitious 
leaders sought to sabotage the Hutu-Tutsi power-sharing scheme envisaged under the 1993 
Arusha peace accord sponsored by the United Nations and the Organization of African Unity. 
The focus of punishment should be the prevention of such deliberately induced aberrant 
contexts, within which habitually lawful social relations degenerate into unrestrained violence. 
Once the population has fallen prey to a collective psychosis of ethnic fear and hatred, violent 
behavior becomes exceedingly difficult to circumscribe through threats of punishment. In this 
delusional context, criminal conduct that is normally characterized as “deviance” is trans- 
formed into acceptable, even desirable, behavior. As Michael Reisman astutely observes: 


In liberal societies, the criminal law model presupposes some moral choice or moral free- 
dom on the part of the putative criminal. In many of the most hideous international crimes, 


1! WARREN ZIMMERMANN, ORIGINS OF A CATASTROPHE 210 (1996). 
12 GERARD PRUNIER, THE RWANDA CRISIS, HISTORY OF A GENOCIDE 224 (1995). 


12 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 95:7 


many of the individuals who are directly responsible operate within a cultural universe that 
maverts our morality and elevates their actions to the highest form of group, tribe, or 
national defense. After years or generations of acculturation to these views, the perpetrators 
may not have had the moral choice that is central to our notion of criminal responsibility.” 


Mozal choice in such cases may be limited rather than nonexistent. Many examples can be 
founz of courage and valor indicating a capacity for choice, even in the most extreme circum- 
stances. ICTR deputy prosecutor Bernard Muna relates that “within the drama” of the Rwandese 
genccide, “those who were close . . . know there were heroes. There were those who hid their 
frien=s, those who tried to save some of them by taking them to safe houses.” Yetindividuals 
are n= likely to be easily deterred from committing crimes when engulfed in collective hysteria 
and reutine cruelty. The central issue is whether and how punishment can prevent such aber- 
rant contexts prior to their occurrence, or prevent their recurrence in postconflict situations. 

Pre~ention of elite-induced mass violence can operate through both conscious and uncon- 
sclou=responses to punishment. Where leaders engage in some form of rational cost-benefit 
calculation, the threat of punishment can increase the costs ofa policy thatis criminal under 
international law. Leaders may be desperate, erratic, or even psychotic, but incitement to ethnic 
violenze is usually aimed at the acquisition and sustained exercise of power. As Professor 
Ehrlich suggests, “willful engagement in even the most reprehensible violations of legal and 
moral codes does not preclude an ability to make self-serving choices.” Momentary glory and 
- political ascendancy, to be followed by downfall and humiliation, are considerably less attractive 
than .ong-term political viability. Furthermore, in an integrated world community, inter- 
natio-tal legitimacy is a valuable asset for aspiring statesmen, no matter how remote their fief- 
doms may be. Even an isolated Somali or Afghan warlord cannot entirely disregard the relation 
between international acceptance and long-term survival. The stigmatization associated with 
indictment, as much as apprehension and prosecution, may significantly threaten the attain- 
ment of sustained political power. 

The prevention of aberrant contexts through “deterrence” or conscious responses to threats 
of punishment can be both specific and general. Punishment of unlawful conduct can be 
directed against leaders who actually contemplate or are engaged in the pursuit of criminal 
policiss and, generally, against other leaders who might be tempted absenta credible threat 
of pun_shment. In both scenarios, the threat of punishment may persuade potential perpe- 
trators-to adjust their behavior. This cost-benefit calculation has implications for preventing 
conflics, and also for preventing their resumption. In preconflict scenarios, it may discourage 
decisi=ns to foment ethnic hatred and violence, since power thus accrued would be under- 
minec by international isolation and accountability. In postconflict scenarios, leaders may be 
incapacitated outright (by arrests or being forced to flee), and the message conveyed that 
further incitement and violence will incur a high political cost. The credible threat of punish- 
ment through vigorous arrests and prosecutions removes impediments to stability from the 
politice] stage, and provides an incentive for constructive political behavior. 

Besizes the conscious fear of punishment, there is another, more subtle, dimension to general . 
prever.ion—almost “constructivist,” if you will—that operates to prevent aberrant contexts by 
instilliz g “unconscious inhibitions against crime” or “a condition of habitual lawfulness” in 


BW., Lrichael Reisman, Legal Responses to Genocide and Other Massive Violations of Human Rights, 59 LAW & CONTEMP. 
PROBS. 75, 77 (1996). 

"4 Berraard Muna, The ICTR Must Achieve Justice for Rwandans, 13 AM. U. INT'L L. REV. 1480, 1481 (1998). 

3 Isaec Ehrlich, Crime, Punishment, and the Market for Offenses, 10 J. ECON. PERSP. 43, 43 (1996). 

16 Alt eugh the terms are sometimes used interchangeably, the more pliable term “prevention” is used here instead 
of the mcre limited “deterrence” to avoid confusion. According to Johannes Andenæs, 


a baic distinction is made between the effects of punishmenton the man being punished—individual prevention 
or soecial prevention—and the effects of punishment upon the members of society in general-—-general 
preention. The characteristics of special prevention are termed “deterrence,” “reformation” and “incapacitation 
.... General prevention, on the other hand, may be described as the restraining influences emanating from the 
crirenal law and the legal machinery. 


Johanne: Andenæs, The General Preventive Effects of Punishment, 114 U. PA. L. REV. 949, 949 (1966). 
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society.” As Professor Andenæs has argued, the expression of social disapproval through the 
legal process may influence moral self-conceptions so that “illegal actions will not present 
themselves consciously as real alternatives to conformity, even in situations where the potential 
criminal would run no risk whatsoever of being caught.””* Although leadership roles in pre- 
venting future atrocities are emphasized here, the progressive entrenchment ofa more lawful 
self-conception’can occur among a wider public, which could stiffen resistance to the blandish- 
ments of a leader seeking to exploit ethnic enmity and thereby reduce the prospect of renewed 
violence after a conflict. Even where public access to unadulterated sources of information is 
restricted, leaders may be influenced by “moral propaganda” emanating from the implementa- 
tion of international criminal justice, and understand how the rules of legitimacy are trans- 
formed among international elites. Despite the adoption of numerous international instru- 
ments affirming human rights and humanitarian standards, international relations in the 
modern age have perpetuated a culture of virtually complete immunity. Idi Amin, Mengistu 
Haile Mariam, Pol Pot, and a litany of other tyrants have never been held accountable for their 
deeds. Notwithstanding the plethora of pious resolutions, solemn declarations, and legally 
binding treaties, the international community has accepted international crimes committed 
as an instrument of statecraft and political control. The long-term consequences of such a 
culture of impunity cannot be underestimated. The failure to uphold elementary international 
norms has created a political climate in which extermination, deportation, and wanton 
destruction lie within the range of options available to rulers—not only as conscious decisions, 
butas a subliminal conception of viable conduct. Impunity erodes the inhibitions and restraints 
against such behavior, permitting an amoral account of raison d’état. Reversing this en- 
trenched culture of impunity is a gradual and incremental process. By instilling such un- 
conscious inhibitions in the international community over time, and gradually but definitively 
transforming the rules for the exercise of power, a newreality of habitual lawfulness may take 
root and develop. 


IJ. YUGOSLAV ANOMALIES: WHITHER THE WORSHIP OF NATIONALIST SAVIORS? 


The focus of the present inquiry is the long-term impact of the ICTY on postconflict peace 
building. Has the ICTY contributed to the stigmatization and marginalization of ultranation- 
alist leaders and ideologies allied with ethnic hatred and violence? Or have indicted leaders 
been supported by local political institutions in an expression of ethnic solidarity? Has the 

- broader public distanced itself from indicted leaders despite a common ethnic affiliation? Or 
has indictment only reinforced the martyred image of nationalist saviors, and the ICTY been 
dismissed as an illegitimate institution? 


The Arrest of Krajišnik 


_ The impact of Momčilo Krajisnik’s arrest is an excellent subject for this empirical analysis 
because of KrajiSnik’s central role in the leadership of the Bosnian Serb Republic (Republika 
Srpska) both during and after the Bosnian war. The relative indifference of most Serbs to the 


" Id, at 951. Andenæs distinguishes this broader moral concept of general prevention from special and general 
“deterrence” as follows: 


The effect of the criminal law and its enforcement may be mere deterrence. Because of the hazards involved, a 
person who contemplates a punishable offense might not act. Butit is not correct to regard general prevention 
and deterrence as one and the same thing. The concept of general prevention also includes the moral or socio- 
pedagogical influence of punishment. The “messages” sent by law and the legal processes contain factual infor- 
Tain aboutwhat would be risked by disobedience, but theyalso contain proclamations specifying thatitis wrong 
to disobey. 


Id. at 950. In other words, general prevention consists of both deterrence through fear of punishmentin society and 
the moral influence of punishment as an expression of social disapproval. 


8 Td. at 951. 
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arres- illustrates the ICTY’s effect on peace building—discrediting the remnants of wartime 
ultramationalism and preventing the resumption of interethnic conflict. 

Tke arrest of Krajišnik brought a surprisingly mild reaction, which demonstrates how dra- 
mati=ally the rules of political engagement have changed in post-Dayton Bosnia. Through the 
agency of the ICTY, association with the wartime leadership responsible for the criminal policy 
of ethnic cleansing has become a serious political liability. Moderation of the postconflict po- 
litical configuration has thus been greatly facilitated. Many would have imagined that, in view 
of his immense political significance in Bosnian politics, the arrest of Krajišnik would have 
generated a vigorous response by the Serb public, as well as by the Serb political establishment. 
The 52rb Democratic Party (SDS), which counted him as a founder and influential member, 
paid tribute to Krajišnik as a “symbol of Serb political will, articulated through the People’s 
Asserr bly,” having served as a key leader in separating Republika Srpska from Bosnia and 
linkinz it to the Federal Republic of Yugoslavia.” Fearing the creation of an SDS martyr, a 
mode-ate Bosnian Serb politician remarked that the arrest might play into the hands of the 
extreznists and “radicalise the political environment.””’ The opposition Serbian Renewal Move- 
ment n Belgrade also issued a statement claiming that the arrest “will strengthen the anti- 
European feelings of the citizens, and encourage the local extremists there as well as extreme 
forces in Serbia and Montenegro.”” But despite these pessimistic prognoses, Krajišnik’s arrest 
generated remarkably little reaction, save the usual polemics and platitudes. Protests from 
BosniEn Serb parties across the political spectrum seemed to express a sense of obligation more 
than genuine concern about Krajisnik’s elimination from the political stage. The arrest pro- 
voked either riots or reprisals against SFOR troops nor significant polarization of the elections. 
According to one source, Krajisnik’s arrest “had no major impact on the electorate. For 
instar-ce, the [more moderate] Serb [d]emocrats have scored a clear-cut victory in Banja Luka, 
where Krajisnik was never popular.”” 

Although the contest for the loyalty of Bosnian Serbs is far from over, the relative indif- 
ferenc= to the arrest of Krajišnik suggests that once-powerful SDS leadership figures may be 
closer .o the margins of the political stage. The Bosnian Serbs were so indifferent to this arrest 
that nx-torious Belgrade ultranationalist leader Vojislav Šešelj was moved to condemn their 
inactizn. Šešelj protested that the Serbian Radical Party is 


arcazed by the Serb Democratic Party and its current leadership. They behave as if they 
were in collusion with NATO. Instead of organizing protest rallies throughout the [Repub- 
lika Srpska], blocking traffic, preventing the movement of NATO troops, arresting NATO 
officers and demanding to exchange them for Krajisnik and other Serbs who have been 
taxen to The Hague, they are convincing the people that they should remain cool and calm.” 


In response to SeSelj’s call to arms, the Serbian Radical Party proposed that the Republika 
Srpskz National Assembly formally condemn Krajisnik’s arrest. But even this purely symbolic 
condernation failed to attract the necessary majority. Representatives of moderate political 
parties both Muslim and Serb, denounced the proposal as “anti-Dayton” since the Dayton 
Agreement requires cooperation with the ICTY.” (“Anti-Dayton” statements are grounds for 
the disqualification of appointed or elected officials from office.) 

Contary to the skeptical prognosis of a unified Serb response to the arrest of a nationalist 
“savior” by “outside enemies,” the arrest actually became part of the internal power struggle 


1 Krasnik ed Says His Arrest Represents “Brutal Showdown,” BBC, Apr. 6, 2000, available in LEXIS, News Group File, 
Most Rent Two Years. 

20 SerE Var Crimes Suspect Seized by NATO Troops, TIMES (London), Apr. 4, 2000. 

7! Serlsn Opposition: Krajisnik’s Arrest in Bosnia Will Strengthen Extremists, Beta news agency, Belgrade, Apr. 3, 2000, 
trans, by EBC, Apr. 3, 2000. 

2 BETA Views Outcome of B-H Elections, Foreign Broadcast Information Service [hereinafter FBIS], Doc. 
EUP20030413000039 (Apr. 13, 2000) (quoting Beta, Belgrade). 

me een Leader Seselj Urges Arrest of NATO Officers to Free Krajisnik, BBC, Apr. €, 2000 (trans. of Radio Belgrade, 
Apr. 6, 200). 

24 Bosr.can Serb Assembly Fails to Condemn Krajisnik’s Arrest, FBIS Doc. EUP20000530000361 (May 30, 2000) (trans. of 
ONASA rews agency, Sarajevo). 
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among Bosnian Serb leaders. Initially, Republika Srpska’s prime minister and moderate leader 
Milorad Dodik was quick to say that he bore “no responsibility” for the arrest, which was 
portrayed by the SDS as a betrayal of the Serb people. Dodik suggested that the SDS “is just 
using all available means to disqualify political opponents. I still believe that the SDS is detri- - 
mental to the Serb Republic and that we should see its political end.”” A few weeks later, Dodik 
displayed little concern in distancing himself from SFOR arrests of Bosnian Serb leaders. 
During an official visit to the ICTY in The Hague, he pledged the cooperation of Republika 
Srpska, and made the remarkable suggestion that Karadžić and Mladi¢ should be arrested by 
international forces.” Part of Dodik’s strategy was to redefine the Bosnian Serb national 
interest and put into question the strident nationalism of the SDS. After the commemoration 
of the fifth anniversary of the Srebrenica massacre in July 2000, Dodik explained: 


There were events in the nationalist euphoria that the nation in whose interests they hap- 
pened cannot be proud of. The people who committed the crimes are personally respon- 
sible for them, and I think they must be held responsible for them before the court. ... 


... One of them [General Radoslav Krstić] is in The Hague already.” 


The international policy of discrediting wartime leaders, and the criminalization of the former 
leadership of Republika Srpska by the ICTY, have allowed new leaders such as Dodik to emerge 
and to make statements that would have constituted political suicide in another context. 
Even more exceptional is the political posture of the SDS itself, despite its condemnation of 
Krajisnik’s arrest as a weapon against Prime Minister Dodik. Though still engaging in strong 
rhetoric, the SDS appears to be increasingly distancing itself from Radovan Karadzic, its founder 
and the former president of Republika Srpska, in order to claim a new, more moderate image. 
Association with a leader indicted by the ICTY has become perceived as an impediment to 
exercising power. Mirko Sarovic, a leading SDS official and deputy president of Republika 
Srpska, has emphasized that “Radovan Karadzic no longer leads” the SDS, “nor is he in any way 
influencing its leaders. We want to build an open party, a party that does not scare anyone and 
we are prepared to fight for its new legitimacy and image.”* Few would have imagined that 
Karadzic, the principal architect of the SDS, would become a liability to the party. Commenta- 
tors have observed that “[s]ince Karadzic withdrew from political life in September 1996” 
because of his indictment by the ICTY, “the SDS has tried to present itself as a party which 
departed from the ‘chains of dogma of the past’ —its campaign during [the April 2000] local 
elections.”” Indeed, the SDS finds itself doing the unthinkable: calling for the return of Muslim 
and Croat refugees, and interethnic reconciliation. In the words of SDS leader Dragan Kalinić: 
“We have both the political and moral obligation to . . . work on building reconciliation and 
trust in our relationship with the other two people[s] in Bosnia,” and to this end Kalinić 
proposed the establishment ofa commission for truth and reconciliation.” The SDS has main- 
tained its political ascendancy but has still witnessed a gradual electoral shift away from 
nationalist policies and the erosion ofits power, apparently because of the postwar disillusion- 
ment of the impoverished Bosnian Serb population and the high cost ofinternational isolation. 
By necessity, the post-Dayton SDS has reinvented itself as a moderate force, and ICTY 
indictments and arrests appear to have directly affected the personalities of this newfound 


” Bosnian Serd Premier Denies Any Responsibility for Krajisnik’s Arrest, SRNA news agency, Bijeljina, Apr. 3, 2000, trans. 
by BBG, Apr. 3, 2000. 

°° Bosnian Serb Leader Dodik Visits Hague, Discusses ‘Reinforcing Cooperation’ with War Crimes Tribunal, FBIS Doc. 
EUP20000529000287 (May 29, 2000) (quoting Agence France-Presse, May 29, 2000). 

27 Serb Republic Prime Minister Dodik Views Situation in Balkans, FBIS Doc. EUP20000723000125 (July 20, 2000) (trans. 
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' modzration. “[O]bservers in Banja Luka and Pale say that the victorious faction in the party 
is no: under Belgrade’s control the way the SDS used to be while Momcilo Krajisnik had a main 
say [prior to his arrest].”*' The removal of Krajišnik “also means that the Serb [d]emocrats will 
be fax more willing to cooperate [with the more moderate SDS] than before.” 

Itiz not suggested that a mechanical cause and effect operates between ICTY indictments and 
the moderation of Bosnian Serb politics. Although leaders such as Dodik call for cooperation 
with ʻe ICTY, a significant part of the Bosnian Serb public continues to view the Tribunal as 
an ar.u-Serb institution with little credibility. Furthermore, as serious economic problems such 
as 90 percent unemployment afflict certain areas, people are preoccupied with daily survival 
and cpportunities for progress. Although the situation has probably changed for the better in 
the imiervening years, a 1997 U.S. Information Agency poll indicated that no more than 6 
percent of the ethnic groups in Bosnia regarded the issue of war crimes prosecutions as urgent.” 
None-heless, the international community’s policy of using the ICTY as an instrument to 
elimizate indicted leaders has contributed to postconflict peace building by creating incentives 
for po-itical parties to behave in a more conciliatory manner. Without the ICTY indictments, 
arresze, and pursuit of fugitives, the SDS and other Bosnian Serb political parties would be 
consi=erably less benign today, especially if Karadžić and Krajišnik had been amnestied and left 
unme ested. One does not have to give credence to the expressions of cooperation and 
recor ciliation to credit their effect, for the collective psychosis of the war can be undone in 
part kya changed public iconography. Even the willingness of Bosnian Serb leaders to yield to 
the po-itical demands of the Dayton Agreement or to feign reconciliation shows the broader 
publi= that they are not omnipotent. 

Mil=3evic’s reaction to Krajisnik’s arrest also illustrates how the ICTY can dishearten leaders 
once dismissive of its political relevance. According to a Bosnian source, after Krajisnik’s arrest, 
the Se=bian State Security Service assembled a “team of lawyers” to represent accused Serbs 
stand:ng trial before the ICTY. These lawyers were specially trained to control their clients. 
Accused Serbs were instructed to “hold their tongues” and to “refrain from badmouthing the 
Serbiz? leadership”; they were threatened with “extreme measures” if they went “too far,” 
incluc ng killing their immediate family members. Indeed, immediately after Krajignik’s 
transf=r to The Hague, Milosevic sent his own lawyer, Igor Panteli, to explain bluntly that, “if 
he mentions in his testimony any link between his activity during the war in Bosnia- 
Hercegovina and the regime in Belgrade, he could expect the members of his immediate 
family, who live in Serbia, to be liquidated.”** Such desperate measures demonstrate that 
MiloSezi¢ could not disregard the detrimental political and practical consequences of adverse 
testimz-ny before the ICTY. 

The mpact of indicting } Milošević on his political demise and the collapse of his rule is a 
matter <or future review. In addition to the graft and corruption of his government, the stigma 
of Yug—slavia’s pariah status and the devastating consequences of economic sanctions on the 
people s standard of living can reasonably be seen as primary reasons for the eventual collapse- 
of the regime, through both the ballot box and massive street demonstrations and strikes. 
Milošerić’s indictment by the ICTY for the ethnic cleansing of Kosovar Albanians was one 
expres=on of the international exclusion of his criminal state. Whether there was a more direct 
correlz ion between the opposition movement and his overthrow remains uncertain. Anecdotal 
accounts depict the student-led “Otpor” resistance movement as having invoked the Hague 
court i= calling for his downfall. In anti-MiloSevic rallies in Belgrade during May 2000, students 
chanted “Milošević to The Hague.” According to Milorad Roganović, program director of the 
independent Studio B radio and television, Milošević “lost his head” because of the ICTY indict- 
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ment, which is shown by his increasingly desperate repression of the opposition, including the 
closing of independent media.” 

There is evidence that leaders of the opposition fully appreciated the linkage between the 
prosecution of Milošević and future chances for European reintegration but were afraid of 
alienating portions of the Serb public that perceived the ICTY as an instrument for demonizing 
their nation. During the protests leading to MiloSevic’s overthrow, a Belgrade commentary 
noted that the opposition, “exposed to harsh accusations of treason continuously launched by 
state propaganda, is . . . intent on convincing European leaders that, because of the overall 
political climate in Serbia, it is wrong to immediately insist on extraditing any war crimes 
suspects.” To deflect responsibility for this difficult issue, “[t] he opposition leaders said that 
the cooperation with the Hague Tribunal should exist, but that this is the matter state bodies 
should deal with, not political parties.”? Instead of dwelling on sending Milošević to The Hague, 
the opposition asked for Europe’s help in “replac[ing] the regime and democratiz[ing] the 
country, while intimating that punishing war criminals would be a logical consequence of such 
changes. The fear arising at the very mention of the tribunal in Serbia is a result of a wide- 
spread state propaganda against this institution, which has been intensified.” This fear was 
further heightened after the 1999 indictment of Milošević and his inner circle for war crimes 
and crimes against humanity against Kosovar Albanians, and after the NATO air campaign 
against Yugoslavia. “The Hague tribunal in Serbia remains an issue no one is willing to publicly 
tackle,” one commentator noted, “and many opposition leaders say that war crimes suspects 
‘should be tried at home, not at The Hague.’”” This attitude may explain the view of then- 
opposition figure Vojislav Koštunica, who replaced Milošević as FRY president. He indicated 
his disagreement both with the prospect of an amnesty for Milošević and with the work of the 
ICTY: “As a democrat I could not easily justify this kind of trade-off behind the people’s back 
[i.e., an amnesty]. As a democrat I also cannot tolerate the existence of such a monstrous 
institution as the Hague Tribunal.” It remains to be seen whether Kostunica’s hostility to the 
ICTY was genuine, or merely a strategic consideration that may change with the gradual trans- 
formation of politics in post-Milosevié Yugoslavia. 

But opposition to the ICTY does not equate to opposing prosecution. Among many Serbs, 
itis no longer a secret that Milošević used ethnic demagoguery as an instrument for his own 
political supremacy. It has been acknowledged that the Belgrade leaders indicted by the ICTY 
were “dragging Serbia into the worst dictatorship and a long-lasting dark age.”*'As Milorad Dodik 
stated after pledging that Republika Srpska would cooperate with the ICTY, MiloSevic’s regime 
in Serbia “has inflicted huge damage on its people, destroyed the future of Serbs wherever they 
are for decades to come, . . . only its departure will allow the Serb people to regain its place in 
the international community.”* The victims of the Serb-dominated ethnic war in the former 
Yugoslavia included not only Muslims, Croats, and Albanians, but also the Serb people, who 
had been deceived into destroying their country for the preservation of MiloSevi¢’s ambitions. 
This realization explains the growing eagerness for his prosecution at home. In the words of 
Vladan Batić, coordinator of the opposition Alliance for Change, “Milosevic should be tried 
before a court of the Serbia[n] people and the Serbian state, because he has brought the 
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greatest evil to those people.”* As with the SDS and Karadžić, even Serbia’s Socialist Party is 
increasingly distancing itselffrom Milošević to avoid political extinction: “There are increasing 
rumtlings among disaffected members of the party that the key to its salvation is ditching Mr. 
. Milcsevic.”“ Rejecting the strident nationalism of the past, the Socialist Party’s general 
secrezary, Zoran Anđelković, emphasized that a newly moderate party “should turn back to its 
orig-mal principles and become a democratic party of the left.”” 

Pr-or to his assumption of power in October 2000, Koštunica explained that holding Milošević 
accocntable was 


necessary to send messages saying that we are against any kind of vengeance... and that 
Serbia needs national reconciliation between those in power and those notin power. First 
the es Serbs have to reconcile their differences so that the dead Serbs could reconcile 
theirs . . . so that we can finally reach a historic national reconciliation.” 


Oneis reminded that, as with the siege of Sarajevo, the real struggle in Yugoslavia’s internal wars 
was cser values, and not between nations. KoStunica’s remarks point out that the benefits of ac- 
counstability for postconflict reconciliation extend to the Serb people as well. These benefits ac- 
crue zot merely from the prosecution of crimes committed against Serb civilians, cr from individ- 
ualizng guilt in Serb perpetrators and absolving the nation of collective guilt, butalso from rec- 
oncilation within Serb society and the democratic transformation of its political culture. 

Assaming that Milošević does not find a suitable haven outside Yugoslavia, the ICTY indict- 
ment will pose difficulties for a new government with democratic pretensions, eager to gain 
political acceptability in Europe. Prosecution of Milošević before Yugoslav courts may eventu- 
ally result from both internal and external pressures to hold him accountable for his acts. 
Depending on prevailing political circumstances, the ICTY may hold trials in the former 
Yugox.avia as a compromise solution. Justice delivered close to the affected societies may 
encourage postconflict reconciliation and emerging democratic forces far more effectively than 
justice delivered in the remote confines of The Hague. Irrespective of which option is eventu- 
ally adopted, without the ICTY indictment, an amnesty deal between the vulnerable opposition 
and Milosevic would clearly have been far likelier. With the added weight of the international 
comr-unity acting through the ICTY, the opposition to Milošević during the postelection 
trans:tion to KoStunica’s rule was greatly strengthened. 

MilzSevic’s indictment did not prove a significant impediment to the surrender of power. To 
be sure, in the midst of the contest the coordinator of the Alliance for Change argued that the 
indictment was “counterproductive” because it forced MiloSevic into “a total isolation in which 
he is prepared to do anything to achieve his goals. Milosevic will do anything to stay in power 
becav:ze in this way he will delay his extradition to The Hague. He will, therefore, be fighting 
for hissheer survival.”*” Nonetheless, an amnesty was not necessary; widespread opposition to 
his ru.e forced Milošević out of office. Similar arguments in favor of amnesty were made during 
the Dayton peace negotiations concerning indictments against Karadzic and Mladic. In that 
case, t00, military and political realities on the ground dictated the terms of the peace agree- 
ment, and neither of the two leaders was in a position to demand a guarantee that he would 
not faze eventual prosecution. The experience of the ICTY suggests that with sustained inter- 
national pressure, indicted leaders have limited room to insist on an amnesty deal as a 
precondition to surrendering power. 

Witt respect to postconflict peace building, even the UN Human Rights Commission's special 
rapporteur for the former Yugoslavia, Jiri Dientsbier, suggested that “the only possible deal, and 
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the most important thing for Mr. Milosevic is to have guarantees that if he leaves power he will 
not be prosecuted and will not spend the rest of his life in prison.”* But his views may be con- 
trasted with the argument of Bernard Kouchner, the then UN special envoy in Kosovo, that 
“there could be no peace and reconciliation in Kosovo until those indicted with human rights 
violations are brought to justice.”” Beyond the implications of Milogevié’s prosecution for 
Serbian national reconciliation and democratization, Kouchner’s comments reflect the prevail- 
ing view that, if there is any hope for Kosovo to become a viable multiethnic autonomous 
entity, accountability for past crimes must remain an important part of the equation. Itis also 
increasingly accepted that the attainment of this objective largely depends on deterring the 
violent campaign against ethnic Serbs by the supposedly disbanded Kosovo Liberation Army. 
The ICTY’s announcementin June 2000 that it is investigating alleged KLA atrocities against 
Serbs has strained NATO-Kosovar relations, not least because some of the movement’s senior 
leaders may be implicated and arrested by the NATO forces that were once regarded as saviors 
of the Kosovars from Serb atrocities. This course of action appears to be the best option in 
undoing a reverse ethnic-cleansing campaign by those whose political ambitions are served by 
fomenting hatred and violence under the guise of avenging past wrongs. The ICTY may have 
increased the cost of organized anti-Serb vengeance by Kosovar political elements. 

The entanglement of NATO in the Kosovo war has dramatically transformed the context in 
which the ICTY operates. Although it has reinforced the prestige of accountability in policy- 
making circles, the air campaign has also put the independence and impartiality of the ICTY 
to the test. The indictment of Milošević in the midst of the NATO campaign and the accom- 
panying propaganda war inadvertently allowed the ICTY to be perceived as a political instru- 
ment of the Western powers. In reality, the expulsion of almost one million Kosovar Albanians 
by FRY armed forces, together with fears of a possible amnesty for Milošević in a peace 
settlement, prompted then-Prosecutor Louise Arbour to hastily prepare an indictment in “real 
time.” The egregious scale of the expulsions facilitated the gathering of evidence required for 
an indictment. A more relevant question is why-MiloSevié was not indicted earlier for his ex- 
tensive involvement in the “Greater Serbia” campaign in Croatia and Bosnia-Herzegovina 
between 1991 and 1995. An international organized-crime investigation on such a grand scale 
is time-consuming and resource intensive, and individual criminal liability cannot be based on 
newspaper clippings and human rights reports. More important, the ICTY initially could not 
grasp the complex legal and evidentiary contours of organized crime at the highest echelons 
of state authority. This inability is manifest in the disproportionate allocation of scarce 
resources to investigating low-ranking perpetrators for the direct commission of crimes such 
as murder—i.e., crimes familiar to prosecutors and investigators in the context of domestic law 
enforcement—during the first years of the ICTY’s operations. A similar explanation may apply 
to the ICTY’s failure to indict Croatian president Franjo Tudman, his defense minister Gojko 
Šušak, and former Bosnian Croat leader Mate Boban prior to their respective deaths. While 
some would argue that these departures may have been coincidences that favored the peace 
process, the inaction probably moderated the ICTY’s impact on postconflict peace building and 
long-term prevention of elite-induced ethnic conflict. 


The Case of Croatia 


The impact of the ICTY on Croatian politics indicates a positive interrelationship between 
accountability, the moderation of chauvinist ethnic politics, and the consolidation of multi- 
ethnic democratic forces. Croatian judicial cooperation with the ICTY became possible 
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follcwing the landslide victory of more liberal political forces in February 2000. Stjepan Mesić 
was =lected president of Croatia after serving as the last president of the prewar Socialist 
Fede-al Republic of Yugoslavia (SFRY). His election has brougkt dramatic changes in favor of 
mulaethnic reconciliation, and the ICTY has become an inextricable aspect of the struggle 
agaist nationalist recidivism. The Croatian Democratic Union (HDZ) under President Franjo 
Tuđman wielded complete control over Croatian politics and the HDZ nationalist platform of 
“Grezter Croatia” prevailed. Discouraging the return of Serd refugees from Krajina and 
supperting the forcible annexation of Herzegovina into Croatia, the HDZ took a contemptuous 
view of the limited ICTY inquiries into Croatian wartime behavior. A few Bosnian Croats 
indic:ed by the ICTY for crimes against Muslims “voluntarily” surrendered in response to 
intermational pressure on Croatia. But the HDZ’s policy was to obstruct ICTY investigations and 
pros=cutions—especially in regard to Croatia’s alleged military involvement in the ethnic 
cleamsing of Muslim areas of Herzegovina in 1993 and the events of the 1995 “Operation 
Storm” in the Krajina region of Croatia, during which three hundred thousand ethnic Serbs 
were displaced. 

Tle mystique of Tudman as the visionary father of the newly independent Croatian state, 
hailed as the leader of the “Homeland War” and exponent of “Greater Croatia” in the incessant 
flow —f pro-HDZ propaganda by the state-controlled media, made him a formidable political 
figur=. His death in December 1999 ended the unchallengeable supremacy of Croatia’s nation- 
alist wartime politics and ushered in a new civic political space in which the opposition thrived. 
The. acreasingly stale and empty nationalist rhetoric of the rul:ng forces, the extensive graft 

and corruption in HDZ circles, and the mounting costs of international isolation opened the 
way £r the extraordinary triumph of Mesić. Mesić prevailed against the HDZ in part because 
he was nominated by a broad coalition of opposition parties: the Croatian National Party, the 
Croatan Peasant Party, the Liberal Party, and the Istrian Democratic Alliance. His election was 
extreordinary not only because of his past association with the 5FRY and the Yugoslav multi- 
ethn c ideal, but also because of his willingness to testify before the ICTY against Doth Milošević 
and “_udman to expose their agreement for the ethnic partition of Bosnia-Herzegovina into 
Serb and Croatian spheres. Mesi¢ showed few compunctions in challenging ideas that the 
Croatan public had come to favor through years of indoctrination and misinformation. De- 
nour.cing Croatian intervention in Bosnia and proclaiming tke desirability of repatriating 
Krajiz a Serb refugees, Mesic’s heretical political platform also called for unconditional co- 
operation with the ICTY. While Tudman had dismissed ICTY investigations of Croat generals 
as “ux principled” pressure on Croatia,” Mesić as the opposition leader had audaciously 
countered that 


tre extradition of generals and state officials is not a topic we should dwell on. We are not 
cealing with generals or officials here, because a person wham the Hague Tribunal wants 
tecomes a war crime suspect—nota general, a minister, a captain, orashoemaker, but a 
var crime suspect. Besides, the individualization of responsibility is a good thing for the 
C oatian nation, as it would be less than civilized to talk about the collective responsibility 
cf us all." 


Despre hing initially trailed the HDZ candidates, Mesić demor-strated confidence through- 
out th= elections. When asked to name the determining factor in his victory, he asserted that 
“the adening of Croatia towards Europe was crucial. In fact, people have come toa conclusion 
that Croatia’s isolation damages Croatia only, and that there will be no steps forward if it stays 
this wey.” His gamble on international cooperation and transparent government, including 
supp=zrt of the ICTY, paid off. 
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In another unusual demonstration of enlightened politics, Mesić has indicated that Croatia 
should renounce all territorial claims and ambitions in Bosnia: “Croatia cannot finance the 
army in the territory of another country, Croatia cannot pay for the remaining ofa quasi-state 
[i.e., the Bosnian Croatian entity of Herceg-Bosna], because all of that is nothing else but inter- 
fering into [Bosnian] internal affairs.” Closer to home, he has also insisted that Croatia should 
“encourage our former Serb fellow citizens who fled during the confusing developments in the 
Serbian-Croatian war... to return to their native towns, grant them their minority rights, the 
right to use their language and give them their share in our country’s economic prosperity.”” 
He has tied this policy of interstate and multiethnic reconciliation and respect for the rule of 
law to accountability for past crimes, including both cooperation with the ICTY and national 
trials. Cooperation with the ICTY serves Croatia’s national interest, he says, as a means of dis- 
tancing the Croatian nation, and indeed other Balkan peoples, from collective demonization 
because of the criminal deeds of their self-proclaimed nationalist saviors: “The Hague tribunal 
is an institution that individualized war crimes and does not condemn an entire people as such. 
Modern Europe, to which the Croats, Albanians, Bosnians and Serbs belong, does not approve of 
collective guilt.” Serb leaders in Croatia such as Milorad Pupovac have responded to this new 
political culture with delight and disbelief, saying that they feel they can breathe once again.” 

Mesic’s political initiative did not come without costs. Remnants of the HDZ nationalists and 
other more extreme groups strongly oppose cooperation with the ICTY, which they portrayed 
as “the general criminalisation and satanisation” of the “Homeland War” against the Serbs.” 
The volatility of this issue was demonstrated in the Croatian House of Representatives when 
HDZ members interrupted a session, apparently insulted by a government minister’s suggestion 
that “during the Homeland War crimes had been committed by the Croat side as well.” Ata 
veterans’ rally in the city of Split, demonstrators combined Ustaša fascist salutes with insults of 
President Mesić, warning that “if our wartime generals are removed, the ruin of Croatia 
becomes inevitable.” Cooperation with the ICTY has thus become an important issue in the 
power struggle between nationalist forces and democratic elements committed to multiethnic 
reconciliation. Cooperation with the ICTY serves to undermine the legitimacy and power of 
forces in Croatian politics wedded to ethnic chauvinism, which explains their strong reaction. 

Mesić has gone to great lengths to expose the link between supposedly patriotic concerns 
about Croatian war heroes and the selfpreservation of political forces that exploited the conflict 
for their own ends. For example, after the ICTY convicted Bosnian Croat General Blaškić for the 
ethnic cleansing of Muslims in the Lašva Valley region of Bosnia in execution of Tudman’s vision 
ofa “Greater Croatia,” nationalist forces organized protests in front of the U.S. Embassy in Za- 
greb. Mesi¢ denounced these demonstrations. Failure to cooperate with the ICTY, he said, would 
mean that “one would have to once again isolate Croatia and continue plundering whatis left in 
it.” The organizers of the protests “are not interested in Blaskic,” he said, “they are interested 
in continuing the plundering of Croatia, and some of them protect themselves.”” 
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Despite the efforts of the Mesić government to transform public perceptions, cooperation 
with the ICTY was not necessarily popular among the Croatian public in the immediate after- 
math of the Tudman era. In August 2000, six months after his election, a survey reported that 
over 78 percent of Croatian citizens “think that Croatia must not extradite its citizens if the 
Haga Tribunal requests it.”” Only about 13 percent of the respondents supported extradition, 
whil=more than 8 percent were undecided. Over 52 percent believed that “The Hague wants 
to cr-ninalize the Homeland War,” while almost 32 percent did not think so, and more than 
15 pe-cent were undecided. Over 60 percent of those polled believed that the ICTY was “unfair,” 
in ccatrast to 15 percent who believed it was fair. Somewhat more than 61 percent said that 
“Croetia should change its policy [of cooperation] toward the Hague Tribunal if the tribunal 
requ=sts extradition ofa general.” The pollsters concluded that there is “an express anti-Hague 
atmc:phere in the country.” Nonetheless, the popular discontent with the ICTY has not 
signi: cantly affected the ruling coalition’s standing. The same survey indicated that, although 
cooperation with the ICTY signalizes “a decrease in confidence in the Prime Minister and the 
President of the state,” other surveys demonstrate that this is “primarily a consequence of the 
social situation in the country and the slow pace of reforms.”™ 

As ith the case of the FRY, in Croatia opposition to the ICTY is not necessarily tantamount 
to of posing prosecutions as such. Some Croats support trials before national courts, possibly 
as a ræans of preempting the ICTY. The Mesić government has also framed national trials as 
a method of cooperation with the ICTY. The Croatian deputy minister of justice, Ranko 
Marjan, announced that “[t] he ICTY does not have enough judges and facilities to put war 
crim-nals on trial. It is in Croatia’s interest to initiate and carry out proceedings against 
suspe=ted war criminals,” Further, to the extent that Zagreb wishes to depend on the ICTY 
to vir dicate its claim that Belgrade committed the greater share of crimes in the conflict, it 
must concede the Tribunal’s underlying authority. 

In che best ofall worlds, the willingness of states in the former Yugoslavia to pursue national 
prosecutions vigorously would obviate the need for international criminal jurisdiction. Despite 
the b~ader interest of the international community in the enforcement of humanitarian law, 
it is th= peoples of the former Yugoslavia who must ultimately assume responsibility for their 
past. concurrent national trials before Croatian courts, and possibly before Serbian courts, can 
comp ement and reinforce the ICTY’s capacity to contribute to reconciliation and the pre- 
venti=n of future atrocities. The legitimacy of international justice, combined with the greater 
accessability of domestic justice, can facilitate the internalization of accountability in the politi- 
cal cuLure and strengthen inhibitions against ideologies centered on ethnic hatred and violence. 


TI. RESURRECTION IN RWANDA: REPAIRING THE JRREPARABLE 


Anzxamination of the ICTR’s contribution to postconflict peace building and the preven- 
tion c: future atrocities in Rwanda must take into account the extraordinary magnitude of the 
1994 =enocide that provoked the Tribunal’s establishment. The extermination of the Tutsi 
popu!ation in Rwanda was more extreme in its proportions and impact than the events in the 
forme-Yugoslavia. About 1 million people out ofa total population of 7.5 million were slaugh- 
tered between April and June 1994." As the Rwandese representative to the Security Council 
statec “On the same scale, in a country the size of the United States this would be equivalent 
to the oss of over 37 million Americans in under three months.”™ This scale severely circum- 
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scribes the potential impact of the ICTR on postconflict peace building. In some respects, 
Rwanda is a society beyond repair, at least for the foreseeable future. Despite the more favor- 
able prospects for arrests there as compared to the former Yugoslavia—because of the military 
defeat of the génocidaire government by the Rwandese Patriotic Front (RPF)-—it would also be 
misleading to suppose that a “postconflict” situation has obtained in Rwanda for the past 
several years. Unlike Bosnia~-Herzegovina and Kosovo, Rwanda has not been the recipient of 
international peacekeepers or significant economic assistance. The instability and the debili- 
tating struggle for daily survival remove the consideration of prosecutions and reconciliation 
from people’s immediate concerns. And unlike the former Yugoslavia, Rwanda has suffered a 
continuation of armed conflict between government forces and Hutu insurgents that has in- 
volved widespread atrocities against civilians. Indeed, the multiparty armed conflict has en- 
gulfed the Democratic Republic of the Congo (DRC) and virtually the whole of central Africa, 
killing tens of thousands of civilians more. Hundreds of thousands may have perished from war- 
related famine and disease. While the ICTY can exercise jurisdiction over all crimes committed 
after January 1, 199] (when the dismemberment of the SFRY began), the ICTR exercises juris- 
diction only over crimes committed in 1994, with no competence regarding events before or 
after that calendar year. 

Despite all these qualifications and limitations, some evidence suggests that the ICTR has 
contributed to discrediting and incapacitating the remnants of the former génocidaire govern- 
ment. In contrast to the origin of the ICTY, the initial proposal for the establishment of the 
ICTR came from the Rwandese government, and not the international community.” The gov- 
ernment supported such an institution, inter alia, because ofits desire to avoid “any suspicion 
of its wanting to organize speedy, vengeful justice.”” The support also reflected a policy of 
removing any doubt as to the veracity of the genocide by internationalizing accountability. 
Furthermore, the government believed that “it is impossible to build a state oflawand arrive at 
true national reconciliation” without eradicating the culture ofimpunity that had prevailed in 
Rwanda.” Notwithstanding the various conflicts between the ICTR and the Rwandese govern- 
mentas to the speed and control of proceedings and the division of labor between the Tribunal 
and national courts, this policy ofaccountability, aimed at discrediting the Hutu extremists, has 
also restrained the extent of anti-Hutu vengeance killings. Under the shadow of ICTR proceed- 
ings against leadership figures, the diversion of popular fury at the génocidazres through the 
national criminal justice system, however inadequate and rudimentary, appears to have exercised 
a moderating influence in the postconflict peace-building process. The detention and trial of 
tens of thousands of génocidaires before Rwandese courts may be viewed as an alternative to mass 
expulsions or widespread extrajudicial executions and private revenge killings. 

The ICTR has made its most obvious contribution by politically incapacitating the remnants 
of the Hutu extremist leadership responsible for the 1994 genocide. By internationalizing the 
justice process under Security Council authority, countries as diverse as Belgium, Cameroon, 
France, Kenya, the United Kingdom, the United States, and Zambia have been called upon to 
apprehend the genocidal leaders indicted by the ICTR. Hutu insurgents continued to launch 
military attacks against the RPF government from northwestern Rwanda and the DRC at least 
until 1999, but the decapitation of the génocidaire leadership has thwarted any political rehabili- 
tation and military reorganization of Hutu extremism. This is the result of the arrests as well 
as the stigmatization of those associated with the previous government. Without the ICTR, it 
would have been much easier for the defunct Interahamwe to find political sympathizers, and to 
launch a more vigorous campaign against the successor government. Of course, the defeat of 
the Hutu insurgency is primarily because of the RPF’s military onslaught in the DRC, which 
forced hundreds of thousands of Rwandans to move into government-controlled “villages” in 
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the northwest. Nonetheless, had foreign governments provided continued political and finan- 

cial sapport for the Hutu insurgents, the Tutsi government’s military victory against the génocidaires 

worki have encountered more resistance, and long-term stability in Rwanda would have be- 

come more elusive. 

Te ICTR’s other key role in postconflict peace building is in moderating Tutsi revenge kill- 
ings against Hutu. Although the fighting in the DRC has claimed many more civilian lives, 
international accountability has made the Tutsi government more cautious about violent anti- 
Hurta reprisals. In effect, the international recognition of the Tutsi’s status as victims of geno- 
cide has made moral credibility a valuable political asset for the present regime and increased 
the -osts of anti-Hutu revanchism. The interests of the Tutsi government are clearly served by 
dist. 1guishing itself from the previous rulers of Rwanda and avoiding any suggestion of moral 
par-ty. This objective has been pursued through the prosecution of génocidaires and, to a lesser 
extent, through a certain measure of accountability for atrocities against the Hutu. In this latter 
`- resp2ct, the integration ofaccountability as an important ingredientin the political process has 
increased the government’s responsiveness to allegations of human rights abuses. Although the 
ICT3’s impact can be exaggerated against a backdrop of considerable violence, the Tutsi-led 
gov=rnment views the erosion ofits privileged moral status and international legitimacy with 
concern. The practical impact of this attitude is seen in the occasional punishment of crimes 
per=etrated by government forces against Hutu civilians. “An increasingly active military justice 
syst=m [has] tried soldiers for indiscipline and common crimes, sentencing several to prison 
anc ven to death... for charges such as theft and [individual] murder,” Human Rights Watch 
hasroted.” With respect to massacres against civilians, the record is less impressive. Despite 
several arrests, “few of the accused were brought to trial or seriously punished for human rights 
abv:es in the course of military operations.” A few exceptional cases can be found, such asa 
“ncseworthy trial” in which “a major was sentenced to life in prison and a subordinate to a term 
of forty-five months for having massacred more than thirty civilians in July 1994.”” These 
moz.est measures should be considered in the context ofa militant postgenocide “survivalism.” 
“Th2 lesson of the genocide,” according to RPF leader Paul Kagame’s spokesman Emmanuel 
Ndahiro, “is that either we are able to organize ourselves and look efter ourselves or [we] perish.”” 

Izis no secret that the national trials in Rwanda have been far from ideal. The Human 
Rights Watch report for 2000 notes that “[t]rials of persons accused of genocide moved ata 
snzm’s pace during 1999... . Prosecutors, judges, and investigators were poorly paid and 
sut“ect to pressure and sometimes to threats from all sides.” Out of 135,000 persons accused 
of s=nocide, “[f]ewer than 2,000... had been tried since the trials began nearly three years 
ago ”’ Furthermore, the report points to the politicization of the delivery of justice: persons 
from the top to the bottom of society were accused of genocide, anti-Tutsi activities, or links 
to te insurgents “whenever personal or political enemies wanted to threaten them.”” To this 
grin situation may be added “inhumane conditions of overcrowding and lack of sanitary 
faci.ities” in Rwandese prisons, which held some 150,000 prisoners.” Nonetheless, the situa- 
tior. could have been far worse without any resort to the criminal justice system in the after- 
meth of the 1994 genocide. Although the top leadership was apprehended by the ICTR, 
co mtless victims have to live next to neighbors who participated in the killings. Channeling 
the desire for vengeance into legal process, even with the imprisonment of thousands, bought 
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time until circumstances improved and mitigated the severity of retaliatory abuses. For ex- 
ample, as of October 1999, 3,500 detainees had been released, including elderly, infirm, and 
young prisoners, because their files were determined not to contain substantial proof of guilt. 
The Rwandese authorities are currently considering a form of popular justice based on gacaca, 
a customary procedure for conflict resolution. With the gradual stabilization of Rwanda, this 
emerging leniency is likely to increase, allowing improvements in the criminal justice system 
and better prospects for national reconciliation. 

The relationship between the ICTR and national trials manifests considerable complexity, 
even in achieving national reconciliation. The ICTR has often been faulted for its remoteness 
from the Rwandese people. Its geographical location in Arusha, Tanzania, makes it visibly distant, 
even though it has tried increasingly to inform the public about its activities through the 
Rwandese media. Professor José Alvarez points out that prosecutions before Rwandese courts 
are preferable to ICTR adjudication because “local justice is more accessible, more compatible 
with community expectations, and... may present greater opportunities for control over both 
criminal and civil proceedings.”” In 1999 former ICTR prosecutor Louise Arbour recognized 
the possibility of “an enhanced visibility for the Arusha Tribunal through periodic sessions in 
Kigali, where certain testimony or depositions could be received by judges of the international 
tribunal who would move to Kigali to hear certain witnesses.” But an enhanced presence in 
Rwanda, and increasing Rwandese participation and control of the judicial process, must be 
considered against the realities of a ravaged judicial system operating with serious security 
problems in a volatile political situation. 

Despite Professor Alvarez’s observation that “each dollar spent... on the ICTR is one less 
dollar available for assistance to Rwandan courts,” it takes more than money to transforma 
fledgling group of hastily trained magistrates and lawyers into a viable judicial system capable 
of complying with minimal guarantees of a fair trial. Contrary to popular perceptions, the 
Rwandese judiciary has received considerable funds. By March 1998, “donors had provided 
more than U.S. $17 million for the administration of justice and were in the process of dis- 
bursing grants amounting to another $13 million,” yet the Rwandese judicial system still 
“functioned poorly.”” Time, training, and experience, and a favorable political and social 
climate are needed before a judicial system can function impartially and effectively. The 
ambassador of Rwanda to the United States, Theogene Rudasingwa, has pointed out that “there 
are just over one hundred prosecutors in the country and most of these prosecutors are high 
school graduates. ... [T] here are probably only about sixty private lawyers in the entire 
country.”” This grave situation has obviously affected the administration of justice before 
Rwandese courts. According to Human Rights Watch, “More than one hundred persons were 
condemned to death for genocide” in local trials in 1997, despite concerns that “some of the 
trials had failed to meet international standards of due process. In several, the accused had no 
access to counsel and presented no witnesses in their defense.” In the case of Silas Mynyagishari, 
a former Hutu prosecutor, “political considerations may have influenced the verdict. The 
executions were carried out in several towns before large and often festive crowds.”” Therefore, 
even considerable material resources do not necessarily produce an impartial justice system in 
a short time, and local involvement must be weighed against the ever-present danger of ven- 
geance—especially in the visible cases of former leaders of the genocide. 

Security problems and the politicization of the judiciary also impede the holding of inter- 
national trials in Rwanda. Human Rights Watch reported that in 1999 the government sus- 
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penaled the president of the court of cassation, and he later resigned “under pressure.” The 
government also suspended or removed five other leading magistrates or counselors, including 
“the highest ranking magistrates in place before 1994.” Their removal left the judiciary “largely 
in the hands of Tutsi.” In July 1999, “the entire Supreme Court was replaced, after the judges 
wer= removed or pressured to resign.”” In yet other cases that indicate “the risks of attempting 
to deliver justice,” the prosecutor in Gisenyi prefecture “disappeared,” a lawyer was “murdered 
justafter agreeing to defend persons accused of genocide,” and “the president of the tribunal 
of first instance in Kigali, a Tutsi survivor of genocide, chose exile in Canada.” 
Professor Alvarez has suggested that, 


[s]ince the post-genocide courts of Rwanda have acquitted a number of Hutu defendants, 
one might have thought that ICTR proceedings would take precedence only as needed, 
as when a country refuses to extradite to Rwanda a particular perpetrator or after a particu- 
larized finding that Rwandan courts would not grant a defendant a fair trial. 


Onz can only commend the impulse underlying this approach and bemoan an elitist inter- 
national justice far removed from victims and survivors, and oblivious to the idiosyncratic 
cor..ext of Rwanda. However, in view of regular threats and violence against magistrates, prose- 
cutcrs, and defenders by both Hutu and Tutsi—in relation to proceedings regarding lower 
ranting accused as well as the emotionally charged prosecution of high-ranking leaders—and 
political interference in the judicial process, the view that national trials in Rwanda lack serious 
prc lems does not correspond to reality. This is not to say that concurrent national trials are 
undesirable. That conditions in Rwanda do not entirely favor national trials does not mean 
suc prosecutions should be abandoned. Ifanything, these efforts should be supported so as 
to g ve the judiciary over time the experience necessary for long-term self-sufficiency, and to 
avcid the much worse alternative of revenge killings against the countless Hutu suspects that 
the ICTR cannot prosecute because of its limited capacity. The ICTRis not intended to substi- 
tutz for the Rwandese judicial system, but to serve as a jurisdiction with limited resources 
focusing on the arrest and prosecution of the most senior accused. Furthermore, far from 
bemg mutually exclusive, concurrent trials before the ICTR and national courts are mutually 
rei-forcing. As noted by Ambassador Rudasingwa, “we should get in the habit of thinking about 
the ICTR and the Rwandan process as complementary rather than competing. I think we have 
the same objectives and the same goals.”™ The initial distrust and tensions between the ICTR 
an= Rwanda have been replaced by increasing cooperation and understanding. The ICTR. 
Of. ce of the Prosecutor has had greater contact with Rwandese magistrates in various com- 
mines and cooperated in investigations. More and more Rwandese officials—including lawyers 
from the court ofappeals and the Supreme Court-—have been attending ICTR proceedings in 
Arsha. The Rwandese government has appointed an official representative to the ICTR to 
exzedite the investigative access needed for effective prosecutions. Thus, the symbiosis between 
international and national trials has become increasingly apparent. 

Against the backdrop of the 1994 genocide, and the killing and mass expulsion of tens of 
thousands in its aftermath, the ICTR has made a modest contribution to postconflict peace 
buiding. But it has palpably improved the postconflict situation by impeding the resurrection 
of the former government and enhancing the political attraction of criminal justice as an 
alt=rnative to anti-Hutu violence. The internationalization of accountability and its gradual 
internalization in the African continent may be an equally significant legacy of the ICTR. Ac- 
cocling to observers, the indictment before Senegalese courts of the former head of state of 
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Chad, Hissein Habré, though later dismissed, was one of the fruits of the ICTR’s Africanization 
of accountability. 


IV. MAKING ACCOUNTABILITY FASHIONABLE: CHANGING THE RULES OF LEGITIMACY 


Beyond the former Yugoslavia and Rwanda, the broader impact of the ICTY and the ICTR 
on transforming a culture of impunity should not be overlooked. These institutions have “main- 
streamed” accountability in international relations and thus instilled long-term inhibitions 
against international crimes in the global community. The establishment of the ICTY and the 
ICTR helped to revive the process of adopting a statute for an international criminal court. 
Despite its limited jurisdictional reach, the ICC will make it increasingly difficult for states to 
_ avoid their obligations to impose individual accountability for international crimes. Pending 
the entry into force of the ICC statute, the relative success of the two international criminal 
tribunals has brought calls for ad hoc judicial intervention in response to other large-scale 
atrocities. The increased national prestige associated with accountability and the stigma at- 
tached to the failure to prosecute international crimes have also encouraged third-party states 
to use their courts to assert universal jurisdiction over accused war criminals. Several states have 
prosecuted Yugoslav or Rwandese perpetrators, even when no international indictments had 
been issued.” In the Pinochet national case, proceedings before English and Spanish courts gave 
impetus to renewed proceedings before the Chilean courts, despite once insurmountable 
political obstacles. 

The impact of the ICC on the prevention of international crimes can only be surmised since 
its statute has not yet entered into force. The states most likely to commit themselves to scrutiny 
are those least likely to violate human rights. But even states with a good human rights record 
may backslide during a change of regimes. Indeed, that is what happened in the former 
Yugoslavia, which ratified major human rights treaties before the outbreak of ethnic war in the 
1990s. The Application of the Genocide Convention case,” initiated by Bosnia-Herzegovina against 
the Federal Republic of Yugoslavia before the International Court of Justice, was made possible 
because of Yugoslavia’s acceptance of international jurisdiction at a time when such a case 
could not have been envisaged. Members of the international community may also exert 
pressure on reluctantstates to ratify the ICC statute as a rite of passage to international respect- 
ability and credibility. This tactic could be applied not only to so-called pariah states, but also 
to more influential states with leadership aspirations. One can safely assume, however, that 
selective Security Council enforcement action under Chapter VII of the Charter—whether in 
the form of further ad hoc tribunals like the ICTY and the ICTR or referrals to the ICC—will 
continue to be the mainstay of international criminal prosecutions for the foreseeable future. 
As Louise Arbour and Morten Bergsmo have observed, “It may be a more accurate proposition 
that the restrictive jurisdictional regime of the ICC Statute will make effective investigation and 
prosecution by the Court very difficult as long as a situation has not been referred by the 
Security Council under Chapter VII of the UN Charter... .”” 

The process leading to the adoption of the ICC statute constituted an important exercise in 
acculturation engaging thousands of diplomats, advisers, academics, and activists who repre- 
sented states, international organizations, and NGOs. This process has resulted in greater 
exposure to and familiarity with the basic principles and procedures of international criminal 
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law,strengthening the idea of accountability in a system of sovereign states. The negotiations 
leacmg to the adoption of the ICC statute have made an important contribution to the inter- 
nalization of relevant human rights and humanitarian law norms, instilling inhibitions against 
inteznational crimes and making them less acceptable in the community of nations. A signifi- 
cancnumber of the “like-minded” states that supported a strong and effective ICC have felt 
impelled to assert national-court jurisdiction over crimes of universal significance. 

Tte international community increasingly views impunity for large-scale atrocities as an 
impediment to postconflict peace building and stability. A stark example is the “absolute and 
free pardon and reprieve” granted to the insurgent RUF under the 1999 Lomé Agreementin 
Sierra Leone, concluded by the democratically elected government under international pres- 
sure In a ruthless campaign aimed at profiting from Sierra Leone’s vast gold and diamond 
rese-ves, the RUF attempted to win the “allegiance” of people through the exhaustive employ- 
ment of terror. RUF tactics included the abduction and forced recruitment of children and the 
use of narcotics to turn them into effective killers, often against their own family members. 
Wic2spread killing, rape, and torture were common, and those suspected of supporting the 
gov=rnment—as well as their children and infants—had limbs amputated in a form of “rule by 
terror.” As part of an internationally sponsored “solution” to the horrific war of atrocities 
plagning Sierra Leone, the RUF leader, Foday Sankoh, was appointed vice president and chair- 
ma:t of the Commission for Strategic Mineral Resources and Development, in a power-sharing 
agr=ement with the democratically elected government of President Ahmad Tejan Kabbah. 
Ths, Sankoh was allowed to maintain control over the natural resources that had financed his 
war Df terror against the civilian population since 1991. Predictably, Sankoh was nota reliable 
partmer. He continued his ruthless quest for absolute power and supremacy, as if the Lomé 
Peace Agreement had changed nothing. The atrocities continued unabated, as did the pillage 
of te diamonds and gold. The RUF also took hostage several hundred peacekeepers from the 
UN Assistance Mission in Sierra Leone. Sankoh attempted to escape from the capital city of 
Freetown but was eveniually arrested by government forces and now faces prosecution. 
Thereafter, the governmentasked the Security Council to establish a special court for Sierra 
Lee ne “in order to bring and maintain peace and security in Sierra Leone and the West African 
sutregion.”” The Security Council endorsed this request on the understanding that “the 
amz esty provisions of the [Lomé] Agreement shall not apply to international crimés.”™ In 
ret-dspect, the Sankoh affair offers additional evidence that impunity is not an effective instru- 
ment for peace and stability. 

Te mainstreaming of criminal justice in international relations has created an incentive in 
sore instances for “preemptive” national proceedings, strengthening moderate political 
fores committed to reconciliation. For example, despite considerable resistance, President 
Ab=urrahman Wahid of Indonesia has shown an unprecedented willingness to investigate the 
atr—cities committed by military and paramilitary forces in East Timor before and after the 
pozulation voted in favor of independence on August 30, 1999. The UN Commission on 
Human Rights established an International Commission of Inquiry on East Timor,” which 
found “patterns of gross violations of human rights and breaches of humanitarian law”” and 
recommended the establishment of an “international human rights tribunal .... to try and 
ser ence those accused.”*” In response to these demands, President Wahid indicated his pref- 
erence for trials “to take place at home.” UN Secretary-General Kofi Annan supported Wahid 
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and emphasized that an international tribunal would not be established if the legal proceedings 
in Indonesia were “fair and transparent.”” 

In January 2000, an Indonesian commission of inquiry advised that Attorney General Marzuki 
Darusman should investigate six generals, including General Wiranto, who had served as chief 
of staff of the armed forces and was currently coordinating minister of policy and security in 
the cabinet. The Hasibuan commission found “ ‘convincing evidence’ that the six men [were] 
jointly responsible for murders and arson in East Timor after the referendum” and that “Wiranto 
is guilty of negligence because as chief of staff he did not take timely action to curb the violence 
in East Timor.”” President Wahid subsequently dismissed General Wiranto, although the Indo- 
nesian Parliament later voted a general bill of amnesty. Observers point out that the Indonesian 
armed forces did not attack the findings of the commission because it had been established “as 
a fortress to preempt a plan to sét up an international tribunal on the mayhem in East Timor.” 
According to Air Vice Marshall Graito Usodo, “The last thing we want is for outsiders to inter- 
fere in our internal matters.” Despite fears of a military coup, Wahid prevailed in a contest 
of strength with General Wiranto and, with the support of the military, ordered Wiranto’s 
resignation pending completion ofa formal investigation by the attorney general. In September 
2000, the attorney general indicted nineteen officials for crimes in East Timor, including three 
lower level generals and a former provincial governor. Although Wiranto was not included 
among the accused, Indonesian prosecutors indicated that other suspects were not ruled out 
and said publicly that they were “planning to take an incremental approach, using information 
gleaned from lower-level officials to assemble cases against the senior ones.” Calling the 
indictments “an encouraging and very positive first step,” the special representative of the UN 
Secretary-General in East Timor, Sergio Vieira de Mello, suggested that “[w]e shouldn’t be 
disappointed if the glass is only half full now.”™ 

President Wahid embraced accountability not just to appease the international community, 
but also to check the power of the military, strengthen democracy, and promote national 
reconciliation. Changes in the military command, including Wahid’s order for the resignation 
of General Wiranto, were partially linked with international pressures but clearly served his 
democratic and reformist agenda. One commentator observed that, from the time of his elec- 
tion in October 1999, Wahid had “set about loosening the Indonesian military’s well-fortified 
power base, brick by cautious brick,” including through prosecutions for abuses. “It will help 
him... that unless Indonesia proceeds with its own trials, the UN is ready to create an 
international criminal tribunal on East Timor.” Accountability for atrocities and corruption, 
it was noted, “is the key to obtaining the international investment and aid Indonesia desper- 
ately needs. Mr. Wahid is playing his aces—democratic legitimacy and international support— 
to break with the past.”!° 

Wahid has been especially concerned with interethnic reconciliation and national unity. 
Aware that military abuses have weakened support for Jakarta’s rule in outlying provinces, he 
has prosecuted human rights abuses to moderate the centrifugal forces tearing apart the het- 
erogeneous archipelago, particularly in the province of Aceh in northwestern Sumatra. Ac- 
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cording toa member of the Indonesian Commission of Inquiry into Human Rights Violations 
in Fast Timor, “The killings in Aceh are far more horrible than those that occurred in East Timor 
[in 1999].”” On May 17, 2000, an Indonesian court convicted twenty-four members of the 
arr ed forces and one civilian for the murder of students in the Free Aceh Movement. These 
prosecutions were linked with the first cease-fire and peace negotiations with the separatist 
insurgents in a twenty-five-year-old conflict that has claimed thousands of lives." Indeed, such 
is tze importance of accountability to reconciliation in the newly democratic Indonesia that 
Prezident Wahid has even initiated a judicial inquiry into the killing of some five hundred 
theasand “communists” in the 1965-1966 coup that brought President Suharto to power.'” 
(Thre political ambition of Suharto’s children may also explain this measure.) Despite political 
lincatations, Wahid’s efforts suggest that international demands for criminal justice can inspire 
action by national courts, and that such pressures can be used to weaken the grip of militarist 
elements with a view to strengthening democratic forces and promoting national reconciliation. 


V. ACCOUNTABILITY AND THE “NEW REALISM”: TOWARD “PRAGMATIC IDEALISM” 


The current prominence of accountability, and its emergence as a significant element of 
international relations, is a reflection of a desire for justice, as well as utilitarian objectives of 
possconflict peace building and the long-term prevention of mass violence. Impunity is often 
a recipe for continued violence and instability. The examples of the former Yugoslavia, Rwanda, 
Sierra Leone, and other transitional situations demonstrate how hard it is becoming even for 
reacpolitik observers and diehard cynics to deny the preventive effects of prosecuting murderous 
rulers. Indeed, the rules of legitimacy in international relations have so dramatically changed 
sinz2 the inception of the ICTY, the ICTR, and the ICC during the 1990s that accountability 
is arguably a reflection of a new “realism.” A past view of policy based on principles of justice 
as r.aive and unrealistic has been seriously challenged by the convergence of realities and ideals 
in postconflict peace building and reconciliation. 

Accountability is ultimately effective when it conforms with the broader policy context within 
wh:ch it operates. In contrast to the prevention of ongoing atrocities through military 
inte-vention or peacekeeping, and substantial postconflict econcmic assistance and social reha- 
bilitation, resort to international tribunals incurs a rather modest financial and political cost. 
However, the attractive spectacle of courtroom drama, which pits darkness against the forces 
of lizht and reduces the world toa manageable narrative, could lead international criminal 
justice to become an exercise in moral self-affirmation and a substitute for genuine commit- 
mert and resolve. Postmortem justice without a corresponding commitment of military, 
poLacal, and economic resources significantly dilutes the message of accountability and mee 
min=s its long-term viability in preventing crimes. ' 

I-sternational criminal justice also cannot enjoy long-term credibility if it becomes an 
instrument of hegemony for powerful states. Understandably, in a slightly primitive inter- 
national order built on the anarchy of power and state sovereignty, the early glimmerings of 
international criminal justice manifest themselves in selective ad hoc accountability. It is 
reasonable to assume that the progressive internalization of international criminal justice will 
grazually spread from the periphery to the center and give rise to a more inclusive universal 
framework, possibly through a widely ratified ICC statute together with vigilant and invigorated 
national or foreign courts. If the international community is to move beyond the currently 
frag-nented assortment ofjurisdictions to a coherent system of justice, a great burden falls on 
the zhoulders of influential states to set a fitting moral example. 


0" President Wahid: Security Situation in Aceh Improving, FBIS Doc. SEP20000317000003 (Mar. 17, 2000) (quoting 
JAKAETA POST, Internet version, Mar. 17, 2000). 

me 4 eeRajiv Chandrasekaran & Aryanti Rianom, 24 Soldiers Are Convicted of Killing Aceh Villagers, INT’ LHERALD TRIB., 
May <8, 2000, at 1. 

1" See Michael Richardson, Wahid Seeks Inquiry into 1960s Killings in Indonesia, INT'L HERALD TRIB., Mar. 30, 2000, at 1. 
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No one should entertain the illusion that the relative success of the ICTY, the ICTR, and the 
ICC process, or the engagement of national and foreign courts, has somehow exorcised the 
specter of genocide and other massive crimes from our midst. The reality of widespread atroci- 
ties in Africa and elsewhere leaves little room for judicial romanticism and even less for moral 
triumphalism. Achieving effective prevention against an entrenched culture of impunity, and 
fostering inhibitions against widespread rape, pillage, and murder in a context of habitual 
violence, cannot be realized through the efforts of a few ad hoc tribunals and national trials 
here and there. As Professor David Wippman has observed, international criminal prosecutions 
may “strengthen whatever internal bulwarks help individuals obey the rules of war, but the gen- 
eral deterrent effect of such prosecutions seems likely to be modest and incremental, rather 
than dramatic and transformative.”"”” Yet, in contrast with the gloom that encircled those seek- 
ing justice in the not-so-remote past, even these modest and early glimmerings of international 
criminal justice may be dramatic and transformative. 


"° David Wippman, Atrocities, Deterrence, and the Limits of International Justice, 23 FORDHAM INT'L LJ. 473, 488 (1999). 


INDIVIDUAL ACCOUNTABILITY IN SOUTH AFRICA: 
CULTURAL OPTIMUM OR POLITICAL FACADE? 


By Lorna McGregor" 


Transitional states have elected divergent strategies in dealing with their pasts. Some have 
opted not to confront the past at all by invoking general amnesty laws, whereas others have 
det=rmined that some form of accountability is needed. Postapartheid South Africa presents 
a nevel illustration of the attempts of a transitional state to balance the legal, political, 
practical, and cultural interests of its society as it moves toward the democratic ideal. In this 
vein, the purpose of this paper is twofold: first, to examine whether individual amnesty was 
the sptimal method of accountability for South Africa to deal with its past; and second, to 
anzķze the extent to which the Amnesty Committee has succeeded in its application of the 
individual-amnesty provisions and the effects of those efforts. 

The Promotion of National Unity and Reconciliation Act of 1995' created the Truth and 
Reconciliation Commission (TRC)? “as part of [the] bridge-building process . . . to lead the 
naton away from a deeply divided past to a future founded on the recognition of human 
righ-s and democracy.” Accordingly, the South African Parliament charged the TRC with 
the overarching mission of promoting national unity and reconciliation “in a spirit of under- 
standing which transcends the conflicts and divisions of the past.” In light of the TRC’s 
madate, and the spirit of the epilogue to the South African interim Constitution, which 
foreshadowed the concept of individual amnesty, section 17 of the Act created a Committee | 
on 4£mnesty within the TRC. The section placed the decision whether to grant individual 
amnesty to the perpetrators of human rights abuses under apartheid exclusively in the com- 
mitze’s hands.” Individual amnesty could be granted only to persons who made a “full 
disclosure of all the relevant facts” relating to acts “associated with a political objective.” Appli- 
cants failing to meet the requirements for amnesty would be Hable to criminal prosecution.’ 


I. WAS INDIVIDUAL AMNESTY THE OPTIMAL SOLUTION FOR SOUTH AFRICA? 
A Vforkable Compromise 


“Ir is indeed a miracle that the goal ofa fully democratic and liberated South Africa is now 
realized.” These revealing words emphasize that any investigation concerning individual 


“Thae author is a candidate for a law degree from the University of Edinburgh in 2001. She spent the 1999-2000 
amaie year at the University of Texas School of Law, where she conducted research for this paper. 
! a-t 34 of 1995 [hereinafter Act]. The Act and other documentation concerning the Truth and Reconciliation 
Commission, including its report, infra note 3, are available at the commission’s Web site <http:/ /www.truth.org.za/>. 
? Act, supra note 1, ch. 2, §2. 
3- THE TRUTH AND RECONCILIATION COMMISSION OF SOUTH AFRICA REPORT, ch. 4 (1999) [hereinafter TRC REPORT}. 
tact, supra note 1, ch. 2, §3(1). 
5 The National Party insisted that the decisions of the Amnesty Committee be exclusive and free from inter- 
ference by the commission. See further 1 TRC REPORT, supra note 3, ch. 1, at 10. 
6 act, supra note 1, ch. 4, §20(1)-(2). 
7 Te. §21. 
8 “Stroduction to SOUTH AFRICA’S INTERIM CONSTITUTION (D. A. Basson ed., 1994). 
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amnesty must begin by acknowledging the historical background to the selection of the 
amnesty provisions. Democracy was not a novel proposition for South Africa in the after- 
math of apartheid: as early as the 1940s, opponents of apartheid had advocated democratic 
values. Consequently, for the ruling minority and the majority even to reach the negotiating 
table in 1990, when they agreed to convene the four-yearlong CODESA’ negotiations, amounted 
to significant and long-awaited progress. The negotiators faced a formidable task: they were 
essentially committed to converting a country that was the “epitome of division, repression, 
and injustice. . . . into a country—with the same people, the same physical terrain, the same 
resources, and the same buildings—. . . that was democratic . . . . where people of widely 
different backgrounds would respect each other.”’” The minority regime did not generally 
harbor a genuine desire to achieve democracy. Its participation in the negotiations did not 
indicate a sudden acceptance of antiapartheid ideals but, rather, resulted from the internal 
and international pressure that was systematically corroding apartheid. However diminished, 
governmental control was still operative, mainly because of the tight allegiance that bound 
all the branches of the regime. The commitment of the military and the police to apartheid 
policies throughout the negotiations constituted the most worrisome illustration of the 
legacy of tyrannical power. Their maintenance of control forced President F. W. de Klerk 
to justify the relinquishment of their monopoly of power in favor of equality to his constitu- 
ents. Conversely, Nelson Mandela faced the task of convincing his supporters that the 
negotiations would be an effective substitution for total warfare, which many members of the 
African National Congress (ANC) considered the only possible means to achieve liberation. 
This belief rendered them “reluctant to abandon the revolutionary struggle for an uncertain 
negotiation that might compromise their cherished ideals.”" 

Indeed, these early difficulties persisted throughout the settlement process. “Bloody bargain- 
ing” was depicted as an enduring feature of the four-year negotiation on the transition.” This 
description hardly befits the idealized process represented by sophisticated politicians exert- 
ing every effort to discover an equitable solution to repair the tragedy of the past and deliver 
South Africa into a new era. Indeed, even the interim Constitution acknowledged that the 
negotiation process could boast only questionable legitimacy, as “not all of the political players 
were motivated by the quest for a fully democratic and open society and many were pursuing 
their own political agenda.”’* Since the negotiations were ultimately between the oppressor 
and the oppressed, a comprehensive, genuine intent on both sides to promote democracy 
and the common good and to seek reconciliation would always have been doubtful. 

Moreover, the very definition of democracy mandates the integration and not the margin- 
alization of all members of society, including the minority. Accordingly, the negotiations 
had to avoid socially and politically alienating the supporters of the old regime, as any other 
system would constitute a de facto reversal of apartheid values by selecting a different group 
to exclude from society. Further, the ANC recognized that the new South Africa, in par- 
ticular the civil service, needed the assistance and participation of the Afrikaner community. 
Thus, the “oppressor” still possessed significant leverage throughout the negotiations, as 
the new, democratic South Africa depended on its cooperation not only to prosper, but also 
to survive. 

In these circumstances, the parties “could either arrive at a new shore together or sink 
together.”'* De Klerk and Mandela recognized that they had made a commitment to seek 


° The Convention for a Democratic South Africa. The negotiations began in 1991. 
10 Albie Sachs, The Creation of South Africa’s Constitution, 41 N-Y.L. SCH. L. REV. 669, 669 (1997). 
H! ALLISTER SPARKS, TOMORROW IS ANOTHER COUNTRY: THE INSIDE OF SOUTH AFRICA’S ROAD TO CHANGE 121 (1995). 


* Peter Parker, The Politics of Indemnities, Truth Telling and Reconciliation in South Africa: Ending Apartheid Without 
Forgetting, 17 HUM. RTS. LJ. 1, 1 (1996). 


2 Introduction, supra note 8. 
‘4 SPARKS, supra note 11, at 178. 
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a settlement, from which they could not derogate without inciting a civil war. The continual 
increase in violence and killings within South Africa demanded that the two sides reach a 
worsable compromise. To succeed, they needed to produce a constitution that would appeal 
to the nation as a whole, promote democracy, and allow each side to save face by not appear- 
ing subordinate to the other’s demands. In consideration of the polar positions of the 
opposition to and defense of the old regime, de Klerk and Mandela set democracy and national 
rec—nciliation as the imperative goals of the discussions and sought to negotiate in a manner 
thatwould accommodate each side’s interests. In essence, against the threat of civil war, the 
negotiators had to devise a uniformly acceptable system of accountability to deal with the 
Sou-h African past. 


The Rejection of General Amnesty 


In light of these divergent political and social views, the negotiators first questioned whether 
any -ystem could even begin to resolve the tragedy of the bloody past. De Klerk naturally ad- 
voc=ted a system of general amnesty so as to indemnify himself and his government for its 
pas-actions. Despite this self-interested position, it nonetheless carried some practical merit. 
Min ster of Justice Dullah Omar stated that “without an amnesty agreement there would 
havz been no elections.” He clearly recognized that a successful move from the past 
necessitated a careful handling of the ousted elite to preclude any pretext for a return to 
authoritarianism. As a result, the general amnesty model would accept the practical barrier 
to accountability and accordingly place greater emphasis on democracy and the future of 
South Africa than conciliation of the past. This prospective approach is embedded in the 
fear that the move from an authoritarian regime toward democracy would be jeopardized 
by z concurrent attempt to address the past. Thus, the primary theory of general amnesty 
asserts that if the past cannot be fully rectified and repaired, it should simply be forgotten. 
Opening old wounds would threaten the reconciliation process and ultimately might distort, 
or eren destroy, the establishment of democracy. 

However, the practical logic behind casting past abuses aside and forcefully moving on 
assumes that South African society bore no retributive instinct, demanding some form of 
accountability. Au fond, though, human beings are not martyrs, despite society’s perceived 
evo-ution to a more sophisticated level. Accordingly, the failure to confront the thirst for 
venzeance is a failure to acknowledge human nature—a reality that the idealistic propo- 
siticn to “forgive and forget” ultimately ignores. Vengeance may have been denounced as 
“puly subjective [and] wholly irrational,”’® yet this assertion fails to recognize that the 
emo-ionally loaded content of vengeance is exactly why forgiving and forgetting is an inade- 
quai= response to an abhorrent act. Preventing resort to primitive personal vengeance ne- 
cessicates an adequate institutional response to the harm committed. South Africa is the 
paradigm of a situation in which unsatisfied citizens increasingly resorted to personal ven- 
geance, disillusioned by the lack of protection under the law. This state of affairs would only 
have worsened had the authorities not reached a solution that would curb the primitive 
inst-nct of vengeance. 

‘A general amnesty allows the perpetrators of human rights abuses to avoid culpability and 
arguably curbs the risk of a return to an authoritarian regime. However, to ignore and 
subordinate the victims’ suffering to the brute demands of an oppressive elite would only 
entrench the legacy of apartheid by placing the needs of the minority on a higher plane 


5 Sze Paul van Zyl, Dilemmas of Transitional Justice: The Case of South Africa’s Truth and Reconciliation Commission, 
pi T4T’L AFF. 647, 650 (1999) (quoting Dullah Omar, informal remarks, Community Law Center, Cape Town, 
Oct. 1394), obtainable from <http://www.britannica.com>. 

16 Sobert C. Solomon, Justice and the Passion for Vengeance; in WHAT IS JUSTICE: CLASSIC AND CONTEMPORARY 
REACINGS 292, 293 (Robert C. Solomon & Mark C. Murphy eds., 1990). 
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than those of the victims of the draconian regime. Archbishop Desmond Tutu highlighted 
the risk in not responding to the past: “You just cannot have a total blanket amnesty,” he 
said. “Just to say, alright man, all is forgiven is not enough. It appears as if the government 
in fact is scared that it is going to open a can of worms. But I mean that can of worms is going 
to haunt us.”"” 

Denial of the past may serve as a temporary Band-Aid, but in the long run it is an in- 
adequate avenue to the permanent establishment of democracy. National amnesia attempts 
to bypass the atrocities of the past through wishful thinking. The egregious nature of human 
rights abuses, however, forbids a secure and stable future, unless the atrocities are addressed 
and treated. In this way, the past can only be escaped once the worth and dignity of the 
victims are in some way recognized rather than ignored. 


The Option of Prosecution 


The conclusion that some form of response is necessary to reach national reconciliation 
leads to the proposition that, legally, prosecution of the perpetrators is the obvious solution.”® 
Adopting the prosecutorial model advances the ideal of building or reconstructing a morally 
just order. Further, proponents of prosecution consider it vital to reinstating the rule of law 
and preventing private retributive self-help remedies such as summary executions.” In this 
manner, utilizing the democratic principle of the rule of law legitimizes the new legal order, 
demonstrating that human rights abuses will not be tolerated and that victims will be pro- 
tected from such aggression. 

From a Western perspective, the adversarial process is the preferred and most logical 
method of dealing with criminal conduct. However, westerners generally reach this con- 
clusion by virtue of their experience with stable democracies. In contrast, South Africa was 
in transition, moving from an elite authoritarian government toward democracy. The strad- 
dle between authoritarianism and democracy gives rise to practical deficiencies, which 
occasionally require circumventing the rule of law to reach the end goal of democracy. Con- 
sequently, resort to democratic ideals is not always possible in the pursuit of democracy 
itself. It was widely recognized that the elite would never have participated in the nego- 
tiations if it had believed that by doing so, it was subjecting itself to criminal prosecution. 
Realistically, to comprehend the divergent political influences and aspirations of all involved 
parties, the negotiators accepted that they would have to forgo criminal prosecutions, at 
least initially. 

Furthermore, prosecution would not clearly conform to the policies of the transitional 
agreement. The TRC’s prime objective of reconciliation would not have been effectively fur- 
thered by a prosecutorial system. The aim was not simply to obtain a conviction or acquittal 
but to develop a comprehensive understanding of the past, and to reach a reconciliatory point 
between the perpetrators and the victims, individually and collectively. A genuine sense of 
remorse and regretful acknowledgment of atrocious crimes would be lost in the formality 
of a courtroom. The policymakers anticipated that, on the whole, hearing the perpetrator 
admit responsibility to the victim himself, and not by judicial declaration, would do more 
for closure and understanding than the imposition of responsibility upon a person or group 
by a governmental official. 

While there is always scope to debate and refute the policy issues, owing to the difficulty 
of proving the assertions empirically, the practical question whether the criminal justice 


7 Parker, supra note 12, at 4 (quoting VRYE WEEKBLAD, Sept. 4—10, 1992, at 18). 
° Whether or not South Africa had a duty to prosecute the perpetrators of human rights violations is an impor- 
tant, but complex, question. This paper has neither the room nor the scope to address it. 


19 See further Luc Huyse, Justice After Transition: The Choices Successor Elites Make in Dealing with the Past, 20 LAW 
& Soc. INQUIRY 4 (1995). 
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sysi=m could cope with adjudication on such a scale can be answered with much more 
cer-ainty. The criminal justice system works most efficiently in punishing individuals for 
ind-vidual crimes. The South African criminal justice system is incapable of dealing with cur- 
renz crime, let alone the atrocities of the apartheid era.” Such a task would serve only to 
ove -whelm the judiciary, forcing it to operate at a minimal level. This assessment does not 
im=ly that it would challenge the courts completely beyond their capacity, but that in all 
pro ability it would be too onerous and complex for them to accomplish. Judge Goldstone 
recegnized the futility of resort to the courts: 


There would be too many accused and adequate punishment would be too costly in 
human, political, as well as financial terms. Even if we had the human and financial 
resources, it would not be a sensible or practical route to follow. Criminal trials are 
unpleasant both for accused and accuser. The technicalities and time necessary to en- 
sure a fair trial are themselves a source of tremendous frustration.” 


Fur her, the adversarial process may actually add to the suffering of the victim. Forcing the 
victum to undergo grueling cross-examination in the cold and hostile atmosphere of a court- 
rocm may increase his animosity toward the perpetrator rather than reach desperately 
needed closure. 

Thais line of argument ultimately leads to the conclusion that the policy and practical con- 
siderations of the transitional process have a strong potential to thwart the adjudicative 
system. Such a distortion would surely undermine, rather than promote, the rule of lawand 
the confidence and trust that society places in it. Nevertheless, the principled basis of the 
prcsecutorial model is theoretically meritorious and is an important element for a transi- 
tional democracy to strive to incorporate in addressing the issue of accountability. Fortunately, 
these principles are not unique to the prosecutorial system, but are common to a justice- 
based model as a whole. South Africa can still achieve justice without primarily, at least, 
resorting to prosecution. 


Indtidual Amnesty: Balancing Competing Principles 


By rejecting the adversarial system, did South Africa succumb to the theory of Hobson’s 
chcxe by making a straight choice between its very survival and the founding principles of 
its naw existence? As the negotiation process illustrates, the political influences required a 
compromise between prosecution and general amnesty. However, did the negotiators reach 
the sompromise of individual amnesty only under political duress, or does the model 
actually suit the South African situation in terms of national reconciliation? 

Felitical influence on the individual-amnesty model. Clearly, when politics play a dominant role 
in tze creation of a settlement, the negotiators potentially jeopardize the ideal of justice in 
sub-rdination to power-based demands. However, politics do not automatically render the indi- 
vidual-amnesty model meaningless as the majority of, if not all, transitional states are deriva- 
tives of a political settlement. Obviously, the inherent defects of the political settlement 
enable critics of the TRC to deflect attention from its potential success in an attempt to 
infl-sence public opinion to contest the legitimacy and virtue of the whole agreement. Never- 
theless, this point is largely futile, as criticism is an inherent reaction to any political agreement. 

Af-ican values of justice. As has been proposed, the negotiators envisaged democracy as being 
crea-ed through national unity, reconciliation, and the reconstruction of society.” By setting 
dem=acracy as the imperative goal, certain legalistic values of justice based on the adversarial 


20 See van Zyl, supra note 15. 

2 Earker, supra note 12, at 9 (quoting speech by then Judge Goldstone at University of Natal, Apr. 13, 1994). 

22 Tee S. AFR. INTERIM CONST. National Unity and Reconciliation Clause (1993), <http:/ /www.polity.org.za/ 
govac cs/legislation/1993/constit0.html>. 
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system, and in particular characteristic of stable states, were compromised and, to an extent, 
diluted, in order to accommodate other equally important principles and still advance 
democracy. These “other principles”—namely, restorative justice, ubuntu,” apology, and 
shame—root themselves in the jurisprudence of justice. But how is justice understood? It 
must be viewed not only in terms of retribution, but also as the promoter of deterrence, moral 
education, and public acknowledgment and awareness of crimes and atrocious acts. This 
broad basis reveals that justice may not be achieved exclusively through the criminal justice 
system. Justice may be interpreted in many ways, including, of course, as strict retributive 
justice. However, equally important in the South African context is justice as recognition. 
Justice as recognition comports with the mandate of the TRC by requiring that the injustice 
of apartheid be acknowledged. Such recognition plays a crucial role in developing a compre- 
hensive understanding of the past. Another informative way to view justice in South Africa 
is to measure it as a concept working to counter injustice. 

Ultimately, there is no global absolute of justice but, rather, a moral minimum requiring 
some form of accountability. The particulars of the individual situation, the individual circum- 
stances, beliefs, customs, and sensitivities of the state concerned, mold the form that ac- 
countability, and therefore justice, takes. Accordingly, justice is the cultivation of the society 
that demands it. As seen by a justice of the Constitutional Court of South Africa, “the real 
test [of justice] ... is not so much who gets paid out what, or who goes to jail for how long. 
The real test is what do we do in South Africa to change and transform our country, so that 
the massive injustices . . . are corrected.” Moreover, he asserts that “it is very meaningful in 
terms of African culture that the whole community must take responsibility for traumas.””* In 
the context of the TRC, therefore, African justice takes the form of restorative justice, as 
opposed to Western retributivism. Restorative justice is the traditional form of African resti- 
tution, which focuses on “restoring victims, restoring offenders, and restoring communities.”” 

The role of an apology. The first step on the road to reconciliation and national healing is 
the admission of wrongdoing and the expression of remorse by the offenders to the offended. 
Judicial damages do not normally hold out the possibility of an apology. However, African 
society places high importance on the symbolism of such an act of contrition.’ Apologies 
are an integral part of restoring a victim’s self-respect and dignity. An apology constitutes 
something more than a legal remedy: it also speaks to moral and social justice by embracing 
the repentance of the perpetrator. 

From a Western perspective, an apology as a means of rectifying past atrocities raises 
conceptual difficulties because of our traditional reliance on the adversarial process to rec- 
tify wrongs and our cynicism regarding the authenticity of the act of contrition. Never- 
theless, our cultural opinion of the worth of an apology does not dictate its effectiveness in 
South Africa, where traditionally an apology constitutes a comprehensive aspect of the heal- 
ing process. In the TRC’s practice, a court of law does not rule that the accused committed 
an egregious act, but the perpetrator must individually stand up and publicly acknowledge 
his wrongfulness, on television, in front of his family and friends, and in front of his col- 
leagues. He must look the victim in the eyes, detail his abhorrentactions, and express remorse. 

Forgiveness. In the next stage of the healing process, the victim must consider forgiving the 
offender. The most crucial point in assessing forgiveness is to remember that it does not, by 
any means, equate to pardon, condonement, or amnesia: the horrific acts endured by the 
victim will never be erased from his memory. Forgiveness does, however, allow the victim to 
let go of the past and move forward in the assurance that it has been acknowledged and 


*° On ubuntu, see text at note 28 infra. 

*4 Albie Sachs, Truth and Reconciliation, 52 SMU L. REV. 1563, 1577, 1573 (1999). 

% John Braithwaite, Restorative Justice: Assessing Optimistic and Pessimistic Accounts, 25 CRIME & JUST. 1, 6 (1999). 
*° See further Sachs, supra note 24, at 1576. 
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repented by the perpetrator. In particular, the ability to forgive can have a much more 
enduring healing effect than the satisfaction of seeing the perpetrator go to jail: 


Learning to forgive is much more useful than merely picking up a stone and throwing 
it at the object of one’s anger, the more so when the provocation is extreme. For it is 
under the greatest adversity that there exists the greatest potential for doing good, both 
for oneself and ‘for others.” 


However, a victim can cnly forgive if the perpetrator provides him with an acceptable rea- 
sor, which resides in the offender’s public admission of his guilt and terrible actions, and 
his demonstration of remorse and regret. 

Forgiveness can benefit the victim more effectively than judicial proceedings. The deci- 
sion whether to forgive empowers the victim and again gives him the control over his life 
that he lost through victimization. This liberation enables him to stop being a victim by tak- 
ing zhe atrocious experience into his own hands and deciding personally what should be 
dome. He is empowered to restore his own self-worth and that of the offender. As seen, this 
personalized approach comports with African ideals, in particular that of ubuntu. Ubuntuis 
diffimult to translate concisely, but essentially it “speaks about the essence of being human: 
tha:my humanity is caught up in your humanity because we say a person is a person through 
other persons... communal peace and harmony .. . forgiveness is absolutely necessary for 
cortinued human existence.”™ 

The effectiveness of the apology-forgiveness model depends, of course, on the offender’s 
desi-e to be forgiven and the victim’s interest in forgiving. One assumes that if it is to have 
rem2dial effect, the apology must be genuine and heartfelt. In the TRC proceedings, it is 
harz for the victim to assess whether the apology is authentic, as the chance of gaining indi- 
vidual amnesty over criminal prosecution gives the aggressor an incentive to show remorse, 
when morally he may not care. 

Same. Even though the apology-forgiveness model is periodically dysfunctional (and even 
when it works, for that matter), it provides a subtle, yet highly effective, sanctioning system, 
in tze form of shame. Shame may not carry a prison term or a fine, but it strikes at the mor- 
al cxre of the person and changes, forever, the way the perpetrator perceives himself and 
the way others regard him. He will always be branded as one of the worst violators of peoples 
mankind has ever witnessed. This tag is particularly pervasive in the South African situation, 
as aost of the TRC hearings were held in the presence of the domestic and international 
media, and thus received aggressive global coverage. Shame attacks the very heart of a 
person’s morality and worth. His humanity is devalued. Even ithe does not perceive himself 
as devalued, others will be reluctant to accept him into society and employment until he can 
prose his worth. 

C-ncealed retribution. Through these processes, the TRC still guarantees a kind of retri- 
buton, albeit in weaker form than court proceedings. Although such retribution may not 
be as legally satisfactory as a prison term, it still amounts to a form of punishment whose 
moral consequences will undoubtedly tarnish and humiliate the perpetrator. 

Sacisfying strict retribution will always be close to impossible in terms of human rights 
abuses. Presumably for retribution to have optimal effect, the punishment has to be in pro- 
porzon to the crime. A prison term will never come close in egregiousness to genocide, 
summary executions, torture, systematic rape, etc. Indeed, the policymakers regrettably 


acknowledged this problem from the outset.” 


77 Eraithwaite, supra note 25, at 2 (quoting the Dalai Lama). 
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In any case, the possibility of criminal prosecution is not negated. The TRC and the crimi- 
nal justice system exist concurrently. Thus, failed amnesty applications can still be subject 
to criminal prosecution. This default provision is very important, as theoretically legalistic 
retribution will be reserved for the most repugnant persons, those who are unwilling to 
admit their wrongdoing and participate in the reformation of the nation through reconcilia- 
tion. As the criminal courts have not been burdened with dealing with the past in its entirety, 
they should be able to function optimally in reaching judgment on particular perpetrators. 

In sum, the individual-amnesty model created in South Africa is praiseworthy in its at- 
tempt to incorporate the interests of all sides and the realities of the situation. However, the 
model is not flawless. Judge Mahomed was perhaps too cynical in his assertion that “out of 
the crooked timber of humanity no straight thing was ever made.”” Nevertheless, he did 
make his point. A perfect process was made virtually impossible by the huge number of 
often-competing values and demands. Evaluation of the success of the model should not 
focus on the achievement of perfection. This is to miss the point. To reiterate:.no process 
will ever satisfy everyone; instead, the mission was to devise a system that would address as 
many people’s needs as practically possible. The South African model certainly aimed at that 
goal, by accepting the realities of the transition, but at the same time maximizing the 
opportunity to facilitate national reconciliation and healing by paying heed to the cultural 
values of African society. 


II. INDIVIDUAL AMNESTY IN PRACTICE: A CASE STUDY OF THE ANC 37 


The South African individual-amnesty model attempts to achieve a sophisticated balance 
between resolving past human rights tragedies and accommodating the practical realities 
of the transitional process. However meritorious the model appears theoretically, its success 
and credibility clearly depend on effective implementation; to accomplish this end, the Am- 
nesty Committee necessarily had to adhere as closely as possible to its mandate. In this 
regard the committee was successful in the majority of cases. In one instance, however, the 
committee derogated from its mandate by granting thirty-seven members of the ANC a 
collective amnesty instead of treating each applicant individually. By violating its mandate, 
the committee threatened the legitimacy of the entire TRC as a body intent on the achieve- 
ment of national reconciliation. Accordingly, an analysis of the committee’s decision and 
its consequences is key to understanding the ultimate success and legitimacy of the TRC as 
a whole. 

On November 28, 1997, the Amnesty Committee granted thirty-seven of the ANC leaders 
a general amnesty in chambers without requiring specification of the acts committed or 
considering any evidence. The leaders “assumed responsibility for all acts committed by 
members of the ANC in execution of the policy decisions of the organization.”*' Yet, col- 
lective amnesty clearly contravenes the mandate of the TRC,” which is enshrined in section 
20 of the Act, demanding that the perpetrators of human rights abuses be held individually 
_ accountable. As the committee is autonomous,” the commission was powerless to overrule 
its decision; it thus applied to the High Court for a declaratory order on the legality of the 
amnesties. The National Party also submitted an application on the same grounds. Although 
the ANC said it would respect any decision issued by the High Court, it initially announced 
that it would oppose the TRC and NP applications.” It later withdrew its opposition. 


3 Yd., 1996 SACLR LEXIS at *43 (quoting ISAIAH BERLIN, Two Concepts of Liberty, in FOUR ESSAYS ON LIBERTY 170 
(1969) (paraphrasing Immanuel Kant)). 

ĉl 1 TRC REPORT, supra note 3, ch. 7, at 193. 

32? See further the section on general amnesty at p. 34 supra. 

% See Act, supra note 1, §17. 

** See NP Continues to Seek Court Order Against ANC Amnesty 37, SAPA [South African Press Association], Cape 
Town, Apr. 29, 1998, obtainable from <http:/ /www.sapa.org.za>. 
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Ix an unreported declaratory order, the High Court” overturned the collective amnesty 
for abuses committed under apartheid that had been granted to the thirty-seven ANC leaders 
by -ne Amnesty Committee of the TRC. As the High Court’s ruling took the form of a declara- 
tor¥ order, the reasoning behind the reversal of the Amnesty Committee’s decision cannot 
be found in the public domain. However, one assumes that the transparent illegality of the 
underlying action compelled the High Court to overturn the collective amnesty. Collective 
amnesty was not provided for in the actual letter of the committee’s mandate, nor was its 
possible operation contemplated by the drafters of the Act. 


The Ramifications of the Amnesty Committee’s Decision 


Tis section of the paper analyzes the effect of the Amnesty Committee’s decision on the 
leg.imacy and credibility of the TRC as an entity charged with facilitating the reconciliation 
of a nation. Two main interpretations flow from the decision: first, some, including the 
Na=onal Party, have interpreted it as indicating that the TRC is a politically biased body, 
wh:ch alters the standard of accountability according to the side on which the violators of 
human rights fought. In this way, the TRC elevates the worth of some victims above that of 
otbers. On the other hand, the subsequent decision of the High Court can be viewed as 
enhancing the TRC’s reputation by reinforcing the rule of law through the appropriate 
cor-stitutional checks and balances, and thus disabling the commission from acting with 
partiality. This second interpretation supports the democraiic goal of the negotiators. 

The motivation behind the committee’s decision has never been revealed and is thus 
opea to speculation. Whatever its motivation, the Amnesty Committee was created to serve as 
an :utegral part of the overall governmental objective of national truth and reconciliation. 
Accordingly, the committee broke an important duty to denounce apartheid values by 
failag to adhere to principles of equality and by categorizing human rights abuses according 
to wnich side had instigated them. By not requiring specification of the acts committed or 
the :dentity of the perpetrators, the committee undermined the whole process of the TRC. 
The message sent essentially reads that the victims of the abuses of the liberation move- 
mets are much less important than the victims of apartheid. This position contradicts the 
very mandate of the TRC; the promotion of reconciliation is impossible when a group of 
victins’ questions remain purposely unanswered and the opportunity for apology and for- 
giveness is denied. The TRC is a victim-centered body, directed to assist in the painting of 
the whole picture of what happened in South Africa during apartheid. The whole picture 
encompasses all the victims and all the perpetrators: everyone who will have to live side by 
side in democratic South Africa. 

The distortion of the Amnesty Committee’s mandate endangers the reconciliation process 
on awo integrated levels: first, the decision thwarts individual reconciliation between perpe- 
trat=r and victim; and second, the decision jeopardizes the promotion of democracy as a whole. 

Tie distortion of individual reconciliation. For the victims and the perpetrators to participate 
in tre TRC hearings, they necessarily placed an element of trust in the TRC to handle the 
proceedings with compassion and humanity. Each victim trusted the committee to treat his 
suffering seriously. The victim assumed that if he allowed the distressing nature of the 
abuses committed against him to enter the public domain, the supervising authority would 
har-dle the matter sensitively. For the institution to act otherwise could magnify the suf- 
ferir.g and pain of the victim. Accordingly, the committee’s decision to allow the “ANC 37” 
to sume collective responsibility for the organization’s human rights abuses undermined 
the Importance and worth of the individual victims of the ANC. Each victim was essentially 


35 Truth & Reconciliation Comm’n v. Coleman & 36 Others, No. 3729/98 ‘Cape Town High Ct., unreported); 
Natiznal Party & Another v. Chairperson, Comm. on Amnesty & Another, No. 3626/98 (Cape Town High Ct., un- 
repcrted). 
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demoralized by a body in which he sought consolation and redress. He was denied the per- 
sonal response and treatment the TRC claims to embody and was never presented with the 
opportunity to begin to understand and deal with his past. Accordingly, he was officially alien- 
ated from society and his victimization was left to fester, untreated. This institutional margin- 
alization could only serve to exacerbate the polarity between the victim and the perpetrator. 

Further, the other perpetrators of human rights abuses must still apply for individual 
amnesty. This differential appears inequitable not only because of the unacceptability of the 
ANC’s argument of a “just war,” but also because the perpetrators forgo many of the protec- 
tions of due process offered by the judicial system. The salutary effects of accepting responsi- 
. bility and asking forgiveness of their victims could be reduced or even replaced by feelings 
- of anger and resentment toward the TRC and its biased treatment. Indeed, many members 
of the former regime felt that, although the TRC promoted itself as a victim-centered body, 
_ it actually operated to target the minority in the form of a witch-hunt. 

Thus, the discrimination against victims of the ANC (the majority of whom were asso- 
ciated with the elite), in parallel with partiality toward ANC human rights abusers, inter- 
jected suspicion and distrust between the two sides of the TRC hearings. Even if the victim 
and the perpetrator had genuinely wanted to reach a reconciliatory point, the committee’s 
decision seriously diminished that prospect. The committee actually appears to have re- 
nounced its mandate, implying that individual apologies and forgiveness are not necessary 
if the perpetrators’ cause was just (“just,” of course, being defined as in opposition to apart- 
heid). Ifthe committee does not stand behind its own mandate, the TRC will find it virtually 
impossible to convince parties to the hearings to have faith in its worth and legitimacy. 

The risk to national reconciliation. On a wider scale, the Amnesty Committee’s decision under- 
mined the national effort to secure democracy. The TRC represented a pioneering force 
in the implementation of democracy through reconciliation; its actions were intended to 
lead South Africans, the majority of whom had never experienced democracy, to an inte- 
grated and equal society. However, when an arm of this institution subordinates the victims 
of the ANC to a lower level of worth than other victims of human rights atrocities, it autho- 
rizes a social hierarchy within postapartheid South Africa. This hostile exclusion of a partic- 
ular societal group clearly allows apartheid to linger indefinitely. 

“We cannot have a situation where there is one set of rules for the ANC, and another set 
of rules for other South Africans.” This position of the National Party comports with demo- 
cratic ideals more, apparently, than the Amnesty Committee’s actions. The fact that the 
ruling party of apartheid contested an undemocratic decision shows how dangerous and 
illegitimate the Amnesty Committee’s actions were. The committée’s efforts to protect the 
ANC may have been wellintentioned, but its attempt to conceal the abuses prevents a 
comprehensive understanding of the past. Archbishop Tutu, the TRC chairman, wrote: “we 
should accept that truth has emerged even though it has initially alienated people from one 
another . . . However, it is only on the basis of truth that true reconciliation can take 
place.”*’ The truth includes “bad decisions” made by the liberation movements. Allowing 
the “victors” of a struggle to hide behind a mask of denial of abuse does nothing for 
reconciliation or the victims’ suffering. Ifanything, crude “political favoritism” encourages 
the values of apartheid to subsist, by furthering the concept that some people are worth 
more than others. The ANC may be able to invoke mitigating circumstances, but ultimately 


*° TRC to Seek Court Ruling on Amnesty to ANC Leaders, SAPA, Cape Town, Jan. 13, 1998 (quoting National Party 
leader Marthinus van Schalkwyk), <http://www.truth.org.za/media/1998/9801/s980113e.htm>. 

3 Emily W. Schabacker, Reconciliation or Justice and Ashes: Amnesty Commissions and the Duty to Punish Human Rights 
Offenses, N.Y. INT'L L. REV., Summer 1999, at 1, 7. 

38 Truth Panel Asks Court to Overturn Its Own Amnesty Ruling, Online Athens, Mar. 14, 1998 <http:// 
www.onlineathens.com/1998/031498/0314.a3africa.html>. 
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a h_man rights abuser is a human rights abuser, and responsibility must flow from such 
abuse: “Cruelty is not the exclusive preserve of any race. Nor is humanity.” 

Indeed, the partiality the committee projected caused the National Party to condemn the 
TR« as tainted: through its “skewed composition, unlawful acts, lopsided investigations and 
biased statements,” the NP said, the TRC has “become a divisive force .... South Africans 
will:oon have to give serious attention as to how the damage the TRC has done, presently 
does, and will do to racial harmony, could best be countered and remedied.” 

Cn the other hand, the Democratic Party (which also opposed the blanket amnesty) thought 
that the NP was complicating matters by applying to the court to nullify the amnesties when 
the TRC was doing so. The DP reasoned that the TRC, in applying for a court order on the 
lege “ity of the committee’s decision, had “satisfactorily dealt with the matter.”” 

P-ma facie, the committee may have jeopardized the credibility of the TRC. However, did 
the commission reverse the adverse effects to the reputation of the TRC by not allowing the 
decion to go unchecked? 


The Ruling of the High Court: Checks and Balances in a Democracy 


T= recap: one of the negotiators’ prime concerns was the achievement of democracy. The 
.Cor stitution enshrines democratic values: “There shall be a separation of powers . . . with 
appropriate checks and balances to ensure accountability, responsiveness and openness.” 
The zhecks and balances adopted by the High Court therefore uphold the rule of law and 
promote the legitimacy of the TRC by preventing it from abusing its powers. The declaratory 
order set up a strong precedent that arbitrary decision making in contravention of legally 
stipulated terms of reference would not be tolerated. The strict adherence to constitutional 
prixciples proves the independence of the TRC. The TRC was the product of a political 
neg=—tiation, which purported to promote democracy and national unity. These objectives 
coud easily have been usurped by the political weight of their formation. However, the 
Hig- Court reinforced the promotion of democracy by preventing political partiality from 
thwa-ting the objectivity of the legal body. This case illustrates how far South Africa has 
prog-essed from the authoritarian regime of apartheid toward the legal abolition of apart- 
heic values. By denying the attempt of a legally constituted body to abuse its powers and 
affinning the constitutional checks and balances and separation of powers, the court’s 
decion is antithetical to what would have been done under the previous regime. There- 
fore, although the committee’s decision had the potential to undermine the work of the 
TRG the High Court case actually confirmed the credibility and legitimacy of the TRC by 
preventing it from being a partial, subjective entity. 

Nevertheless, this position fails to acknowledge that the High Court’s decision was not 
widely publicized. Therefore, in the eyes of the average South African, the far-reaching demo- 
cratic implications of the ruling may have gone unnoticed. In particular, the fact that the 
case was unreported and in the form of a declaratory order may have caused it to fall into 
the snadows. The South African public needs to understand the significance of such a case 
and how it illustrates the marked difference between the old authoritarian regime and the 
new democracy, the latter of which will not stand for instituticnal abuse of power. Unfortu- 
nately, the lack of public attention to the High Court’s ruling prevented a clear public 
und=rstanding of the effect of the case and allowed critics of the TRC to continue to focus 


3° Toser to the Truth (editorial), Dispatch Online, Oct. 28, 1998 <http://www.dispatch.co.za/1998/10/28/ 
edito-a/EDITORIA.HTM>. 

8 TRC a Divisive Force, Says NP, SAPA, Cape Town, Apr. 28, 1998, obtainable from <http:/ /www.truth.org.za/ 
medi2/“sapaindex.htm>. 

4 DO Says NP Delaying Proceedings by Intervening in TRC Application, SAPA, Pretoria, May 1, 1998 (quoting Dene 
Smuts DP spokesman), obtainable from id. 

42 ¢_AFR. INTERIM CONST., supra note 22, sched. 4, const. princ, VI. 
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on the impropriety of the Amnesty Committee’s decision. The court’s ruling may absolve 
the doubts of those of us who are lawyers and political scientists, but our opinions do not 
carry much weight for the purpose of reconciliation. The people of South Africa constitute 
the court of public opinion, the most influential and important court in this situation. For 
true national reconciliation to be achieved, the doubt and distrust cast in the public’s mind 
as a result of the Amnesty Committee’s decision must be erased. This task cannot be accom- 
plished if the declaratory order of the High Court is underplayed and largely ignored. 


The Reapplication by the ANC 37 


Following the ruling of the High Court, the thirty-seven leaders of the ANC reapplied to 
the Amnesty Committee to have their applications considered anew. Twenty-seven applied 
for amnesty on behalf of the ANC for abuses committed during the apartheid era; the 
remainder applied individually. The committee denied the twenty-seven applicants amnesty, 
as they did not meet the legal requirements of the Act: the applications did not disclose 

‘individual involvement in specific human rights offenses. Although the committee’s deci- 
sion represents a much-improved adherence to its mandate, it still results in two highly 
unsatisfactory alternatives: since the applicants were refused amnesty, either they are liable 
to prosecution or the Act must be amended to implement indemnification for acts commit- 
ted during the apartheid era and thus prevent the possibility of litigation against members 
of the new democratic government. Evidently, each option is undesirable and will undoubt- 
edly attract further accusations of inequality in the treatment of human rights abusers. The 
potential for proceedings (both criminal and civil) against members of the government in 
office or an amendment to the carefully negotiated Act threatens the stability of the newly 
democratic society and the achievement of national reconciliation. Nevertheless, although 
this situation is regrettable, one should note that the culpability does not lie in the hands 
of the TRC. After the High Court’s order, the ANC should never have applied for a col- 
lective amnesty, knowing full well the inevitable outcome and the detrimental consequences 
that would flow from it. This is yet another deplorable example of a key South African orga- 
nization acting contrary to the interests of national truth and reconciliation and the achieve- 
ment of a peaceful and stable society. 


Assessing the Individual Amnesty Model in the South African Context 


Theoretically, individual amnesty was the optimal method for South Africa to deal with 
its past, as the model achieved a sensitive balance between the legal, political, practical, and 
cultural needs of the transitional society. However, the effectiveness of the model could 
have been vastly improved by a more thorough incorporation of democratic principles. 

Had the negotiators anticipated that the Amnesty Committee would not operate neutrally, 
they could perhaps have controlled the damage the committee caused by authorizing the 
TRC to act as an intermediate check on the committee’s decision, instead of impelling the 
TRG to go straight to the High Court. The decision was a flagrant violation of the commit- 
tee’s mandate: in such a simple case, an in-house review body could have overturned the 
decision quickly and thus avoided its lengthy public exposure. Internal handling might have 
reduced the public outcry by making it appear that the TRC could rectify its mistakes itself. - 
The TRC’s application to the High Court to have the committee’s decision overturned might 
have promoted the rule of law, but an appellate body within the TRC could easily have 
served the same function, which would reserve the High Court for appeal in really compli- 
cated and uncertain cases. By applying primarily to an external institution, the TRC sent a _ 
dual message to the South African public: first, that the commission was incapable of resolv- 
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ingits own inadequacies, and second, that it was a divisive body. If the TRC cannot publicly 
present a united front, its purpose and achievements will ultimately be clouded. 

ha the South African context, the decisions on thousands of applicants were placed in the 
exc.usive hands of nineteen lawyers.” Clearly, this was a burdensome and ambitious charge. 
Inevitably, in working through the huge caseload, mistakes would be made, especially since 
the commissioners were domestic lawyers, undoubtedly esteemed in their own field, yet 
unz=ccustomed to dealing with human rights atrocities on such a scale and in such a novel 
forum as the TRC. To resolve this difficulty, perhaps the TRC should have appealed to orga- 
nizetions such as the United Nations or other truth commissions for assistance in overseeing 
the work. If the TRC had enlisted such mentors, the committee might have avoided arbi- 
trary decisions like the one in the ANC—37 case, when it found itself in unfamiliar waters. 
Th advisers’ role would consist essentially of guidance, so that the commissioners’ indepen- 
dence to make the final decisions would not have been threatened. This idea comports with 
the zarlier suggestion that the TRC should have encompassed a review body. The inclusion 
of =oth human rights experts and a review body would have protected the individual am- 
nesty model from arbitrary application, which ultimately undermines its goals of national 
trum and reconciliation and the promotion of democracy. 

Tre credibility of the committee would also have been greatly enhanced had it published 
all =f its decisions and the reasoning behind them.” The reasoning behind the granting of 
blar ket amnesty to the ANC 37 was uncertain; one assumes that it was influenced by moral 
assertions of “just war” theory. However, it may have been rooted in a more rational argu- 
mer t. Without documented and publicly accessible reports of each decision, as well as the 
fina. report, South Africans and international onlookers can never learn the true reasons. 
Ths result directly conflicts with a core aim of the TRC: to develop a comprehensive under- 
standing of the past. How can people ever believe the TRC’s portrayal of the past if it will 
not Dpenly explain it? 

Q>viously, national reconciliation cannot happen overnight. The results of efforts such 
as the TRC’s proceedings are not immediately apparent, and the committee’s success in 
cor. ributing to the fulfillment of the TRC’s overall mandate therefore cannot yet be accu- 
rate-y assessed. If the continual violence throughout South Africa is any indication, however, 
the -ole of the committee in contributing to reconciliation and democracy can be assumed 
to have been disappointingly weak. 


II. CONCLUSION 


The lessons of the South African experience fall into two categories relating, first, to the 
esteblishment of an accountability model to deal with the move from an authoritarian re- 
‘ gire to democracy and, second, to the application of such a model. 

In the creation of an accountability model, the important message is not that individual 
amnesty is the best way for a transitional state to deal with its past so as to achieve a demo- 
cratic system, but that each state must identify a model that most suits its individual situation 
anc will be most likely to ensure a peaceful and lasting move to democracy. One can never 
-devize a universal model that every transitional state could blindly apply in its pursuit of 
democracy. The individual state concerned should adopt a balancing strategy to enable it 
to address all the needs and concerns of its people and institutions. 

Cace a model of accountability has been determined, the entity charged with its applica- 
tior. must strive to adhere as closely and objectively to its mandate as possible, regardless of 
personal beliefs. Nevertheless, should a situation arise in which the entity or its members 


43 Sx High Court judges, eight advocates, and five attorneys. 
44 To the best of my knowledge, there is no public report outlining the reasons why the Anuai Committee 
grant2d blanket amnesty to the ANC 37. 
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attempt to abuse their powers, a system must be in place to uphold the principle of the rule 
of law by preventing or reversing such an occurrence. The South African experience high- 
lights three key ways this aim can be accomplished: First, the decision-making process should 
not be placed in the hands of too few, which makes their task too onerous, and, in any case, 
they should be assisted by expert advisers to ensure strict legal compliance with their mandate. 
Second, the body entrusted with dealing with the move from the past must be accountable 
for its actions and subject to checks and balances to prevent derogation of its mandate. 
Finally, the conclusions of the decision-making and review bodies must be transparent and 
published so that the general public can readily access and understand the decisions. 

Admittedly, the South African accountability model may not have fulfilled its poténtial. 
However, the key lesson of the South African experience is that while the negotiators con- 
cerned need discretion in devising a model of accountability that will be most likely to en- 
sure a smooth transition to democracy, once such a model has been determined, the rule 
of law and other important democratic principles such as checks and balances, separation ` 
of powers, and equality and fairness before the law must be stringently and transparently 
adhered to if the transitional society is to evolve into a stable democracy. South Africa cer- 
tainly aimed at that goal and while mistakes were made in the process, future transitional 
states can learn important lessons by looking to South Africa’s successes and failures in fash- 
ioning their own accountability model. 


COLLAPSE AND RECONSTRUCTION OF A JUDICIAL SYSTEM: 
THE UNITED NATIONS MISSIONS IN KOSOVO AND EAST TIMOR 


: By Hansjörg Strohmeyer’ 

W thin the span of only a few months in 1999, the United Nations was faced with one of 
the greatest challenges in its recent history: to serve as an interim government in Kosovo 
anc East Timor. 

Im Kosovo, in response to massive attacks on the Kosovar Albanian population, including 
orc=estrated and wide-scale “ethnic cleansing,” the North Atlantic Treaty Organization 
(NATO) conducted an eleven Week air campaign against Yugoslav and Serbian security 
forces and paramilitary groups.’ The campaign resulted in the agreement of the Federal 
Republic of Yugoslavia to withdraw all Yugoslav and Serbian security forces from the 
terrizory. On June 10, 1999, one day after the suspension of NATO’s air strikes, the United 
Nations Security Council adopted Resolution 1244 (1999), establishing the United Nations 
Interim Administration in Kosovo (UNMIK). 

Caly three months later, in the aftermath of the UN-organized “popular consultation” in 
whizh the overwhelming majority of East Timorese had voted for mar pendencr, the 
Secrity Council created the International Force for East Timor (INTERFET),” to halt the 
violant campaign of killing, burning, and looting that had been waged by heavily armed 
milita supporting the integration of East Timor into Indonesia, at times with the support of 
the Indonesian security forces. Following INTERFET’s successful restoration of peace and 
security to the halfisland, the Security Council adopted Resolution 1272 (1999) on October 25, 
1994, establishing the United Nations Transitional Administration in East Timor (UNTAET). 

Tze scope of the challenges and responsibilities deriving from these mandates was 
unprecedented in United Nations peacekeeping operations. Both resolutions vested the 
United Nations with a comprehensive mandate, in effect empowering it to exercise all legis- 
lative and executive authority in Kosovo and East Timor and to take responsibility for the 


* Hansjörg Strohmeyer is a judge in Düsseldorf, Germany, and a policy adviser in the United Nations Office for 
the Cwordination of Humanitarian Affairs. From October 1999 to February 2000, he was the acting principal legal 
adviser to the United Nations Transitional Administration in East Timor and then served as deputy principal legal 
adviser to the mission until June 2000. From June to August 1999, he served as the legal adviser to the special 
repre; entative of the Secretary-General in Kosovo. The author wishes to thank Fatemeh Ziai for her assistance in 
the preparation of this article. The views expressed in the article are entirely those of the author in his personal 
capa=ty and do not necessarily reflect the views of the United Nations. 

! The conflict between Serbian military and police forces and Kosovar Albanian forces had flared up in the 
course of 1998, leaving over 1,500 Kosovar Albanians dead and approximately 400,000 expelled from their homes. 
The -teriorating situation led the NATO Council to authorize activation orders for air strikes on October 13, 
1998 On March 24, 1999, NATO actually began “Operation Allied Force,” following the refusal of the Federal 
Republic of Yugoslavia to sign the Rambouillet accords. The two-round negotiation of the accords in February and 
Marck 1999 had been facilitated by the contact group for the Balkans (France, Germany, Russia, Italy, the United 
King-m, and the United States) and was aimed at reinstating substantive autonomy and self-government in 
Kosow>. The representatives of the Kosovar Albanian community signed the accords, 

? SC Res. 1264 (Sept. 15, 1999), On August 30, 1999, some 98% of East Timorese voters had gone to the polls 
and decided, by a margin of 21.5% to 78.5%, to reject autonomy for East Timor, proposed by the Republic of 
Indo-æsia, and to begin, instead, a process of transition toward independence. Following Indonesia’s failure to 
control the security situation in East Timor, as guaranteed in the political agreements leading up to the popular 
const tation of August 30, 1999, the Security Council established INTERFET. See also Agreement on the Question 
of Eas: Timor, May 5, 1999, Indon.-Port., Agreement Regarding Security Arrangements, May 5, 1999, UN-Indon.- 
Port. UN Doc. $/1999/513, Anns. I, II, respectively. 
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administration of justice,” the third branch of government. The latter alone was an enor- 
mous task, which essentially required the complete re-creation of the judiciary. In addition, 
however, each mission had to rebuild the entire public sector, including the reconstruction 
and operation of public utilities, ports, airports, and a public transport system; establish a 
functioning civil service, requiring the selection and payment of civil servants; create a 
network of social services, including employment offices and health care; rehabilitate and 
maintain road systems; ensure the provision of primary, secondary, and higher education; 
create the necessary conditions for economic development, including the establishment of 
a banking system, the formulation of budgetary and currency policies, the attraction of 
foreign investment, and the establishment of a comprehensive tax, customs, and levies 
scheme; and develop public-broadcasting and mass-media capabilities, 

Above all, the United Nations needed to create a legal framework within which these activ- 
ities could be carried out. The legislative powers granted by the Security Council could not 
be exercised until each mission took steps to draft, promulgate, and enforce a range of 
United Nations regulations,* which would have the force of Jaw in the administered ter- 
ritories. This daunting task was further complicated by the fact that, in both Kosovo and East 
Timor, the armed interventions had led to the withdrawal, in their entirety, of the political 
and administrative cadres that had previously governed the territories, including the security 
and law enforcement apparatus. 

The initial operational strategy of both missions instinctively gave priority to traditional 
peace-building efforts, including ensuring peace and security in the territory to be admin- 
istered and facilitating the return of hundreds of thousands of refugees. The experiences 
of both Kosovo and East Timor have proven, however, that from the outset the administra- 
tion of justice must be counted among the top priorities of such an operation. Indeed, while 
emergency humanitarian assistance, physical rebuilding, and political negotiations are being 
carried out in postconflict situations, criminal activity does not cease; in fact, it often 
flourishes. Moreover, evidence of violations of international humanitarian and human rights 
law can be destroyed, while the perpetrators of serious crimes remain at large. The failure 
to address past and ongoing violations promptly and effectively, and to create a sense of law 
and order, can impede the broader objectives of the operation. At the same time, the United 
Nations civil police forces, which were entrusted in both undertakings with law enforce- 
ment, cannot do so in a meaningful way in the absence of a functioning judiciary. 

Thus, it is essential that such missions, commonly referred to as “nation-building” oper- 
ations, function within a framework of law and order, and that they be enabled, from the 


3 See SC Res. 1244, para. 11(a), (b), (i) (June 10, 1999), 38 ILM 1451 (1999) (“[p]romoting the establishment 
... of substantial autonomy and self-government in Kosovo”; “[p]erforming basic civilian administrative functions 
where and as long as required”; and “[m]aintaining civil law and order”); SC Res. 1272, para. 1 (Oct. 25, 1999), 
39 ILM 240 (2000) (“establish ...a United Nations Transitional Administration in East Timor (UNTAET), which 
will be endowed with overall responsibility for the administration of East Timor and will be empowered to exercise 
all legislative and executive authority, including the administration of justice”); see also UNMIK Regulation 1999/1, 
§1.1 (July 25, 1999) ( “All legislative and executive authority with respect to Kosovo, including the administration 
of the judiciary, is vested in UNMIK and is exercised by the Special Representative of the Secretary-General”); 
UNTAET Regulation 1999/1, §1.1 (Nov. 27, 1999) (“AH legislative and executive authority with respect to East 
Timor, including the administration of the judiciary, is vested in UNTAET and is exercised by the Transitional 
Administrator”). All the regulations promulgated by UNMIK and UNTAET are available online at <http:// 
www.un.org/peace/kosovo/pages/regulations> and <http://www.un.org/peace/etimor/untaetR/UntaetR.htm>. 

4 The United Nations, which traditionally promotes international law, was actually mandated, both in Kosovo 
and in East Timor, to legislate and create new law in areas that normally fall within the competence ofa national 
legislature. By promulgating UN regulations that have the status of laws and supersede any other law on the 
regulated matter at issue, the head of the UN mission, in effect, becomes the exclusive legislator of the admin- 
istered territory. See SC Res. 1272, supra note 3, para. 6 (stating that “the Transitional Administrator ... will... 
have the power to enact new laws and regulations and to amend, suspend or repeal existing ones”). As the 
experience in Cambodia has shown, many of these regulations remain in force even after the completion of the 
UN transitional administration, or serve as a blueprint for subsequent national legislation. 
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earlest stages, to carry out minimal judicial and prosecutorial functions, including arrests, 
detention, investigations, and fair trials. Moreover, the effective reconstruction of the justice 
sector requires a coherent approach that places equal emphasis on all its elements: police, 
prcsecution, judiciary, and the correctional system. 

M=vertheless, taking on the administration of justice in Kosovo and East Timor was no 
sintple task, even if based on a comprehensive mandate. How can a justice system be ad- 
mimistered when there is no system left to be administered; when the personnel needed to 
car-y out judicial tasks have departed or are tainted by their perceived affiliation with the 
pretious regime; when the courthouses and related facilities have been destroyed, looted, 
or aven mined; and when the laws to be applied are politically charged and no longer 
acc=ptable to the population and the new political classes? 


I. THE SITUATION UPON ARRIVAL 


Te understand fully the daunting tasks awaiting the United Nations upon its arrival in 
Pristina and Dili, respectively, one has to look more closely at the circumstances that pre- 
vailed in the early days of each mission. 


Koszvwo 


The situation encountered by the first UNMIK officials to arrive in Kosovo on June 13, 
199©, was devastating: as a result of the systematic cleansing of the Kosovar Albanian popu- 
lation by the Yugoslav and Serbian security forces, the majority of Kosovo’s population had 
been expelled and was living in refugee camps abroad.” Soon after the arrival of the United 
Nations, however, the refugees started to return from Macedonia and Albania at a his- 
torically unprecedented scale and speed. Those returning to the abandoned, and in many 
cases burned and looted, towns and villages of Kosovo’ were often highly traumatized—not 
only by the months of violence preceding the deployment of the UN mission, but also by 
the decades of oppression and discrimination they had suffered under Serbian rule. By June 
25, .999, the number of spontaneous returns had reached 300,000, with some 50,000 
refuzees crossing into Kosovo every day, by car, by tractor, and on foot. Only two weeks later, 
by “aly 8, more than 650,000 refugees had returned to the territory, creating a tense 
- hurzanitarian and security situation. In need of immediate housing and material support, 
an “acreasing number of returnees resorted to violence and intimidation as a means of 
retoi=ving some semblance of their previous lives. Looting, arson, forced expropriation of 
apartments belonging to Serbs and other non-Albanian minorities, and, in some cases, 
killtag and abduction of non-Albanians became daily phenomena.’ Moreover, organized 
crime, including smuggling, drug trafficking, and trafficking in women, soon flourished. It 
was apparent, within the first few days, that the previous law enforcement and judicial 
system in Kosovo had collapsed.® Criminal gangs competing for control of the scarce re- 


5 az the end of the Kosovo conflict, out of a population estimated at 1.7 million, almost half (800,000) had 
sougkt refuge abroad, mainly in neighboring Albania, the former Yugoslav Republic of Macedonia, and Monte- 
negrc. In addition, an estimated 500,000 people were internally displaced within Kosovo. See Report of the 
Secr2zary-General on the United Nations Interim Administration Mission in Kosovo, UN Doc. $8/1999/779, para. 
8 (Jct 12, 1999), <http://www.un.org/Docs/sc/reports/1999/s1999779.htm> [hereinafter Secretary-General’s 
Koscwo Report]. 

ë £.<cording to a preliminary survey of 141 villages by the United Nations High Commissioner for Refugees, 64% 
of homes were severely damaged or destroyed, and household waste and human remains had contaminated 40% 
of the water resources. See Chronology UN Interim Administration in Kosovo (UNMIK), 8 July [1999] <http:// 
www'en.org/peace/kosovo/news/kos30day.htm>. 

7 fee HUMAN RIGHTS WATCH, FEDERAL REPUBLIC OF YUGOSLAVIA: ABUSES AGAINST SERBS AND ROMA IN THE NEW 
Kosovo (HRW Report, No. 10(D), 1999). 

° JX Matthew Kaminski, UN Struggles with a Legal Vacuum in Kosovo; Team Improvises in Effort to Build a Civil 
Struct-sre, WALL ST. J., Aug. 4, 1999, at A14. 
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sources immediately started to exploit the emerging void.’ In addition, the Kosovo Libera- 
tion Army (KLA)" returned and rapidly penetrated the entire territory of Kosovo, often 
‘installing its own administrative structures—parallel to those of the United Nations—and 
urging Serbs to leave.” 

Besides establishing a civilian administration, Security Council Resolution 1244 had created 
the Kosovo Force (KFOR), an international force composed of NATO troops that was 
charged with ensuring “public safety and order until the international civil presence can 
take responsibility for this task.”!” In response to the rising security concerns and pursuant 
to its mandate, KFOR started to carry out large-scale arrests to restore public peace and 
order to the territory. In just two weeks, this policy led to a backlog of more than two hun- 
dred detainees, many of them held for such serious criminal offenses as arson, violent 
assaults, and murder, butalso for grave violations of international humanitarian and human 
rights law.° In view of the gravity of these offenses, and the possible effect of their prose- 
cution and trial on the peace and reconciliation process in Kosovo, UN personnel con- 
sidered it particularly important to observe fair-trial standards to the maximum extent 
possible. Using the code of criminal procedure of the Federal Republic of Yugoslavia as its 
basis, but applying those laws within the framework of recognized international human 
rights standards,’* UNMIK strove to accord initial judicial hearings to detainees within 
seventy-two hours of their arrest, and to determine whether or not to detain them and com- 
mence investigations. In addition, UNMIK had to ensure that detainees were provided with 
sufficiently qualified defense counsel. The fact that most of the detainees would accept 
defense counsel only from their own ethnic group did not make the task any easier. 

This emergency situation made it imperative for UNMIK to turn its immediate attention 
to the reestablishment of the core functions of the Kosovo judiciary. KFOR itself was 
neither ordered nor prepared to exercise these functions, which, according to Resolution 
1244, was a civilian task falling under the mandate of UNMIK. 

Nevertheless, the conditions for accomplishing this task were not favorable. As a result of 
the policy of gross, government-sanctioned discrimination, applied with particular vigor 
since 1989,’° virtually no Kosovar Albanians remained in the civil service. Most severely 


9 See Secretary-General’s Kosovo Report, supra note 5, para. 6. 


10 The KLA (also known under its Albanian acronym UCK for Ushtria Clirimtare e Kosoves) was the main 
military organization fighting for the liberation of Kosovo from Serbian rule. Its origins go back as far as 1996. 
Only in November 1997, however, did UCK members identify themselves for the first time to the public. 


1! By early July, approximately 58,000 members of ethnic minorities in Kosovo, mainly Serbs, had left the 
territory and registered for assistance with the Yugoslav Red Cross. See further LAWYERS COMMITTEE FOR HUMAN 
RIGHTS, KOSOVO: PROTECTIONAND PEACE-BUILDING: PROTECTION OF REFUGEES, RETURNEES, INTERNALLY DISPLACED 
PERSONS, AND MINORITIES 2 (1999). 

1? SC Res. 1244, supra note 3, para. 9(d). “Operation Joint Guardian” commenced on June 12, 1999. 

13 See Controversy Erupts as Kosovo Judges Sworn in, SHAPE News Morning Update, July 1, 1999 <http://www. 
fas.org/man/dod-101/ops/docs99/mu010799.htm>. 

m See European Convention for the Protection of Human Rights and Fundamental Freedoms, Nov. 4, 1950, Art. 
5(3), 213 UNTS 221: (“Everyone . . . shall be brought promptly before a judge or officer authorized by law to 
exercise judicial power... .”). The term “promptly” represents a stringent standard. In Brogan v. United Kingdom, 
145 Eur. Ct. H.R. (ser. A) at 28-30, paras. 49-53 (1988), obtainable from <http://www.echr.coe.int/eng/ 

Judgments.htm>, the European Court of Human Rights held that four days and six hours was too long a period 
to meet a standard. See also International Covenant on Civil and Political Rights, Dec. 16, 1966, Art. 9(3), 999 
UNTS 171. 

15 UN Secretary-General Kofi Annan was quoted as saying: “The security problem in Kosovo is largely a result 
of the absence of law-and-order institutions . . . .” See John J. Goldman, Kosovo Tense But Getting More Stable, UN 
Reports, L.A. TIMES, July 14, 1999, at A12. 

16 In February 1989, ethnic Albanians held widespread strikes in Kosovo, a province of the Republic of Serbia, 
to protest proposed constitutional amendments to the Serbian constitution aimed at limiting the province’s 
autonomy status. The federal authorities of Yugoslavia imposed “special measures”—a de facto state of emergency— 
and sent troops into the province. On March 23, 1989, the constitutional changes were approved, effectively giving 
Serbia control over Kosovo’s police and judiciary. In July 1990, following a resolution approved by 114 Kosovar 
Albanian delegates to Kosovo’s assembly declaring the territory “an equal and independent entity within the 
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affected was the judicial sector: politically and ethnically motivated appointments, removals, 
and training had led to a judiciary in which only 30 out of 756 judges and prosecutors were 
Kosovar Albanian.” The exodus of the non-Albanian population of Kosovo, among them 
mary of the Serb and Montenegrin lawyers who had administered Kosovo’s justice system 
forthe last decade, had accelerated the total collapse of the judicial system. The few judicial 
offcials who decided to stay behind were considered to be representatives of the previous 
regne and soon faced death threats. 


East Timor 


A: difficult as the situation was in Kosovo, the United Nations faced even greater chal- 
lenzes in East Timor.’ UNTAET staff members will never be able to forget the panorama of 
devestation that awaited them upon their arrival in East Timor: most public and many 
private buildings ruined and smoldering in the midst of what had once been towns and 
villages, now all but abandoned by their former inhabitants, cut off from transport and 
cor-munication, and lacking a governmental superstructure. Immediately after the popular 
corcultation of August 30, 1999, heavily armed groups and forces sympathetic to the inte- 
graton of East Timor into Indonesia had conducted a “scorched earth” campaign in which 
the; had burned and looted entire towns and villages, attacked and killed at random in the 
streets, and forcibly “evacuated” or kidnapped people to the western half of the island, 
which was still part of Indonesia. In response, thousands of East Timorese had abandoned 
thei- homes, fleeing into the mountains of central East Timor or across the border into 
Wes Timor.'® Many East Timorese towns and villages had turned into ghost cities in which 
virtually all houses, apartment buildings, and shops were demolished. | 

The preexisting judicial infrastructure in East ‘Timor was virtually destroyed. Most court 
buildings had been torched and looted,” and all court equipment, furniture, registers, rec- 
ords, archives, and— indispensable to legal practice—law bocks, case files, and other legal 
resources dislocated or burned. In addition, all judges, prosecutors, lawyers, and many 
judizial support staff who were perceived as being members de facto of the administrative 
anc intellectual privileged classes, or who had been publicly sympathetic to the Indonesian 
regine, had fled East Timor after the results of the popular consultation were announced. 
Fever than ten lawyers were estimated to have remained, and these were believed to be so 
ine«perienced as to be unequal to the task of serving in a new East Timorese justice system. 

In this situation, it quickly became apparent to UNTAET officials that a justice system in 
East Timor, including the necessary regulatory framework, first had to be buélt—and built 
withan the shortest possible time—before it could be administered, as called for in Security 
Conncil Resolution 1272.” 


framework of the Yugoslav federation,” Serbian authorities abolished both the assembly and the government of 
Koso-o, closed down the only Albanian daily, and took over the state-owned television and radio stations. See NOEL 
MALCOLM, Kosovo, A SHORT HISTORY 346 (Harper Perennial 1999) (1998). 

17 See Secretary-General’s Kosovo Report, supra note 5, para. 66. 

18 See James Traub, Inventing East Timor, FOREIGN AFF., July/Aug. 2000, at 74, 82-83. 

9" date, the exact number of refugees and internally displaced persons in East Timor in October 1999 has 
not sen definitely established. It has been estimated, however, that more than one-third of East Timor’s pre- 
Sepsember 1999 population of some 800,000 was at least temporarily dislocated. According to UNTAET sources, 
a tozl of 162,444 refugees had returned to East Timor from abroad by May 31, 2000. In addition, tens of 
thovzands of people who had temporarily left their homes and escaped to safer locations in the mountainous 
regioxas of East Timor had returned to their places of origin. 

20 according to the World Bank-sponsored Joint Assessment Mission te East Timor, over 70% of all admin- 
istrat-ve (i.e., government) buildings were partially or completely destroyed, and almost all office equipment and 
conscmable materials totally destroyed. WORLD BANK, JOINT ASSESSMENT MISSION REPORT 4, para. 15 (Dec. 17, 
199°", obtainable from<http:/ /www.wbln0018.worldbank.org/eap/eap.nsf>; see also Report of the Secretary-General 
on t= Situation in East Timor, UN Doc. 8/1999/1024, paras. 11-13 (Oct. 4, 1999). 

21 Tee Hansjörg Strohmeyer, Building a New Judiciary for East Timor: Challenges of a Fledgling Nation, 11 CRIM. L.F. 
259 12000). 


2001] SYMPOSIUM: STATE RECONSTRUCTION AFTER CIVIL CONFLICT 51 


Most pressing was the need for a mechanism to review the arrests and detentions that had 
been carried out by the Australian-led INTERFET.” At the same time, the United Nations 
civil police force was faced with a growing number of ordinary crimes, including such 
serious offenses as violent assault, rape, and murder. INTERFET had established a temporary 
arrest and detention system that was run by military personnel but was neither mandated 
nor equipped to try, convict, or sentence criminal offenders.” Because of the scheduled 
gradual withdrawal of INTERFET from East Timor, beginning in December 1999, and the 
scarcity of immediately deployable international lawyers, UNTAET needed to installa civilian 
mechanism that, if nothing else, would provide the minimum judicial functions required 
upon arrest and detention. 

The enormous task of rebuilding a judicial system had to be carried out in the initial 
stages of both missions, when the operation had a very small staff, logistics and a commu- 
nications infrastructure were just being set up, mass media to support activities such as the 
search for qualified lawyers were not yet available, and construction materials for the building 
or refurbishment of destroyed judicial facilities and prisons were an extremely scarce com- 
modity.”* In addition, the lack of sufficient numbers of domestic translators—a problem 
common to most United Nations missions—affected cooperation with the local population 
in virtually all sectors of civil administration, but most tangibly in law enforcement.” 


I. IMMEDIATE MEASURES 


It was against this backdrop that the United Nations missions in Kosovo and East Timor 
began their respective efforts to plan, design, and put in place initial arrangements aimed 
at addressing urgent needs and serving as the nucleus for a future judiciary in each territory. 
The enormity of the task, and the extent to which it would mirror the obstacles being ex- 
perienced in the political, economic, and humanitarian sectors of each mission, soon 
became evident. 


Appointment of Judges and Prosecutors 


In any legal system, the appointment of judges and prosecutors is a complex and multi- 
layered effort. Despite the United Nations’ comprehensive mandate and the urgent need 
to fill judicial positions as swiftly as possible, political considerations prevented the heads of 
the two missions from simply appointing candidates of their choosing. In view of the politi- — 
cal and symbolic significance of such appointments in a postcrisis situation and the United 
Nations’ desire to actin sharp contrast to the flagrant politicization ofjudicial appointments 
that had characterized the previous regimes, it was essential to proceed in a transparent and 
professional manner that would give legitimacy to the undertaking. First, capable candidates 


?? SeeSC Res. 1264, supra note 2. The INTERFET-run Forced Detention Center delivered over 25 detainees into 
the custody of the UNTAET civilian police and the East Timorese judiciary on January 14, 2000. Many of these 
detainees had been arrested by or handed over to INTERFET on charges of serious violations of international 
humanitarian and human rights law committed during the postballot violence. 

*° Based on its mandate to restore peace and security in East Timor, the Australian INTERFET contingent had 
created a temporary detention system. Individuals apprehended by INTERFET were held in the Forced Detention 
Center and granted an initial hearing by an INTERFET legal adviser within 24 hours. If not released, they were 
transferred, within $6 hours, to the Detention Management Unit for review of the detention order. The Detention 
Management Unit consisted of four additional INTERFET legal advisers (one reviewing officer, one prosecutorial 
officer, one defending officer, and one visiting officer) who reported to the commander of INTERFET on a daily 
basis. In addition, the International Committee of the Red Cross, the UN High Commissioner for Refugees, and 
family members were granted regular visits to ensure adherence to generally accepted prison standards. 

** In Kosovo, since the Serb withdrawal was still ongoing and the public buildings subsequently required 
extensive de-mining and cleanup efforts, the de facto headquarters of UNMIK in the first two weeks was located 
in the residential building that had served as the living quarters of the initial UN staff since their arrival on June 
13, 1999. 

3 See further infra note 41. 
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had to be identified; next, selections had to be made in accordance with objective and 
ver-ciable criteria and merit, but also in mind of the need for political or ethnic balance; and 
fina ly, the entire process had to be transparent and based on a sound legislative framework. 

I= both Kosovo and East Timor, the establishment of independent judicial commissions 
became the primary mechanism for the selection of judges and prosecutors and served as 
an portant safeguard for the establishment of an independent and impartial judiciary. 
Th= commissions were designed as autonomous bodies; they were to receive applications 
fro persons with a law degree, at a minimum. The commission would then select candi- 
_ dates for judicial or prosecutorial office on the basis of merit and, eventually, make recom- 
mex.dations on appointments to the head of the UN mission. The East Timorese com- 
mission was also entrusted with drawing up codes of ethics for judges and prosecutors and 
act.ng as a disciplinary body to review complaints of misconduct. 

Foth commissions were to include local and international legal experts. In Kosovo, the 
Joint Advisory Council on Judicial Appointments,” later succeeded by the Advisory Judicial 
Commission,” was set up only two weeks after the arrival of the first UNMIK staff members. 
It initially comprised seven lawyers, including two Kosovar Albanians, one Bosniak (Muslim 
Sla#, and one Serb, all of whom had extensive previous experience in the administration 
of fustice in Kosovo, and three international lawyers from different international organi- 
zatzons. In East Timor, the Transitional Judicial Service Commission was a five-member body 
thatincluded three East Timorese and two international experts, and was chaired by an East 
Timorese of “high moral standing.” The United Nations deemed it essential to recruit the 
ma;ority of the commission members among local experts and to empower them to overrule 
the international members so as to build a strong sense of ownership over the new judi- 
cia> es and to inject as much domestic expertise as possible into the process. Over time, the 
international membership of the commissions was expected to be phased out, buta suitable 
mexhanism would meanwhile have taken root through which future local governments 
cou d make nonpartisan judicial appointments. 

Whereas the East Timorese leadership endorsed the composition of the Transitional 
Jucicial Service Commission,” the appointment of the commission members in Kosovo 
prcmpted a more controversial reaction among UNMIK’s local interlocutors, in particular 
representatives of the KLA. One of the Kosovar Albanian experts, who had been the last 
president of Kosovo’s abolished Supreme Court, was considered to stand for the old 
Yugoslav order and was criticized for his involvementin the trials of Kosovo Albanian leaders 
in the aftermath of the 1989 strikes.” The Serb member was evicted from his apartment 
afte? only a few days in office. He then joined the general Serb exodus to Serbia proper and 
was threatened with death if he returned. For his part, the Bosniak member was immedi- 
ately accused of having collaborated with the previous Serb-dominated regime in Kosovo. 
The reactions were perhaps to be expected, given the political turmoil taking place in 


2€ See AMNESTY INTERNATIONAL, AMNESTY INTERNATIONAL’S 16 RECOMMENDATIONS TO THE PARTIES AT 
RAN SOUILLET, para. III (AI Index No. EUR 70/08/99, 1999). 

® See UNMIK Emergency Decree 1999/1 (June 28, 1999). 

Œ See UNMIK Regulation 1999/7 (Sept. 7, 1999). According to section 2.1 of this regulation, the composition 
of th= commission was changed to eight local and three international lawyers, of different ethnicity and reflecting 
vari=] legal expertise. 

"E See UNTAET Regulation 1999/3, §2 (Dec. 3, 1999). The current chairman of the commission is Bishop Dom 
Bas:-ko de Nascimento from the diocese of Baucau. 

* The membership of the Transitional Judicial Service Commission was determined by the UN transitional 
adm _nistrator, in concert with the National Consultative Council (NCC). The NCC was the supreme body estab- 
lish2=d by UNTAET to’ provide a consultative mechanism to ensure the participation of the East Timorese people 
in the decision-making process during the transitional administration in East Timor. The council consisted of 15 
members, 11 of them East Timorese, appointed by the transitional administrator. In October 2000, the NCC was 
expanded into a 33-member body, in effect serving as the nucleus of an East Timorese parliament. See UNTAET 
Regulation 1999/2 on the Establishment of a National Consultative Council (Dec. 2, 1999). 


% Dn the strikes, see supra note 16. 
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Kosovo and the clear divisions being created along ethnic lines. At the ‘same time, as de- 
scribed in greater detail below, the efforts to achieve ethnic balance in accordance with the 
mission’s stated policy,” coupled with the dearth of lawyers from which to draw in the setup 
phase of the mission, made it difficult to avoid such an outcome. 

While obstacles such as these posed serious challenges to the missions’ efforts to build new 
judicial systems in both territories, perhaps the greatest difficulty lay in identifying candi- 
dates who had the necessary professional experience and were also politically acceptable to 

the general public. 

In Kosovo, from the outset the declared goal of the United Nations administration was to 
establish a judiciary that reflected the various ethnic communities.” Clearly, no reconcilia- 
tion efforts, including the prosecution and trial of individuals suspected of grave violations 
of international humanitarian and human rights law, could succeed without an ethnically 
and politically independent and impartial judicial system that enjoyed the confidence of the 
population. As a practical matter, however, many Kosovar Albanian lawyers had belonged 
to the persecuted intellectual classes and had thus either gone underground or taken refuge 
abroad in the weeks and months preceding the deployment of UNMIK. Most of those who 
remained were considered to be collaborators with the previous regime. Even an immediate 
cross-organizational effort in neighboring Macedonia and Albania to screen refugee camps 
. for lawyers did not yield the hoped-for results. Over the next few months, the time- 
consuming search for qualified legal personne! was taken up by the regional offices in 
Kosovo of the United Nations and the Organization for Security and Co-operation in 
Europe (OSCE),** which operated by word of mouth, district by district, networking through 
the few remaining lawyers and seeking nominations from the KLA and the Democratic 
League of Kosovo, Kosovo’s main political forces at the time. Only gradually were a number 
of sufficiently qualified lawyers identified. 

On June 30, 1999, two weeks after the arrival of the first UNMIK staff in Pristina, the 
search had already yielded its initial results: the head of the United Nations mission was able 
to appoint nine judges and prosecutors, among them three Serb jurists, on the basis of 
recommendations of the Joint Advisory Council. They served as mobile units with juris- 
diction throughout the territory of Kosovo. By mid-July, these judges and prosecutors had 
conducted hearings on 249 detainees in all of Kosovo’s five districts, releasing 112. The 
initial appointments were controversial because of a perceived overrepresentation of Serb 
lawyers.’ Nevertheless, by July 24, 1999, as the mission had gradually identified more 
lawyers, the number of UNMIK-appointed judges and prosecutors had risen to twenty-eight,”*® 
comprising twenty-one Kosovar Albanians, four Serbs, one Roma, one member of the 
Turkish community in Kosovo, and one Bosniak. 

Although less complex politically, the task of identifying candidates for judicial or prose- 
cutorial office in East Timor was equally herculean. The exodus. of all Indonesian and pro- 
Indonesian lawyers, judges, and prosecutors, as well as many law clerks and secretaries, had 
left East Timor with a huge void in experienced legal personnel.” Under Indonesian rule, 
no East Timorese lawyers had been appointed to judicial or prosecutorial office. As a result, 


3? SeeSC Res. 1244, supranote 3, para. 10 (“to ensure conditions for a peaceful and normal life for all inhabitants 
of Kosovo”); see also Secretary-General’s Kosovo Report, supra note 5, paras. 40, 66. 

33 SeeSecretary-General’s Kosovo Report, supranote 5, para. 66 (“There is an urgent need to build genuine rule of law 
in Kosovo, including through the immediate re-establishment ofan independent, impartial and multi-ethnic judiciary.”). 

`i The OSCE mission in Kosovo forms one of the four integral components of UNMIK and is responsible for 
matters relating to institution- and democracy-building, and human rights in Kosovo. 

3 The nine judges and prosecutors included five Kosovar Albanians, three Serbs, and one ethnic Turk. See 
Controversy Erupts as Kosove Judges Sworn in, supra note 13. i 

56 See UNMIK Press Release, July 24, 1999, UN Doc. UNMIK/PR/ 18; see also LAWYERS COMMITTEE FOR HUMAN 
RIGHTS, supra note 11, at 5. 

* The Australian Section of the International Commission of Jurists (ICJ) supported this assessment. See IC), 
REPORT ON VISIT TO EAST TIMOR FOR EAST TIMOR PROJECT COMMITTEE MARCH 2000 (2000). 
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there were no jurists left in East Timor with any relevant experience in the administration 
of astice or the practical application of law. Thus, immediately upon its arrival in Dili, 
UNTAET began the process, through word of mouth and with the support of its local staff 
and civil-society groups, of identifying lawyers, law graduates, and law students. In the 
absence ofa functioning broadcasting network, INTERFET volunteered to drop leaflets from 
airplanes throughout the territory, calling for legally qualified East Timorese to contact any 
UNTAET or INTERFET office or outpost. Only a week later, an initial group of seventeen 
jur-sts had been identified. In their first meetings, the lawyers sat on the ground outside the 
forner governor’s headquarters, since the departing Indonesian security forces and pro- 
integration militias had left behind no chairs or other furniture in the looted and burned 
court buildings. 

Vaithin two months, over sixty East Timorese jurists had formally applied for judicial or 
prcsecutorial office. All the applicants had completed law school—mostly in Indonesian uni- 
vers-ties-—and were enthusiastic about the opportunity to play a historic role in the first crimi- 
nal and civil trials of a free East Timor. They also took pride in being part of a judicial system 
that would strive to respect the rule of law and encourage, rather than inhibit, the profes- 
sional participation of East Timorese. After a rigorous interview and selection process, con- 
ducted by the previously established Transitional Judicial Service Commission,” the transitional 
adrainistrator appointed the first-ever East Timorese judges and prosecutors on January 7, 2000. 
Further appointments have since followed. However, only a few of these jurists had any 
practical legal experience, some in law firms and legal aid organizations in Java and other 
parts of the Indonesian archipelago, and others as paralegals with Timorese human rights 
org=nizations and resistance groups; none had ever served as a judge or prosecutor. 

In. both missions, the rationale for the rapid appointment of local judges and prosecutors 
was based on numerous similar considerations. The most critical reason, as noted above with 
regard to East ‘Timor, was the territories’ lack, soon after the establishment of the missions, 
of a review mechanism for those who had been arrested and detained by KFOR and 
INTERFET. Neither the United Nations nor the international community at large was able, 
on sach short notice, to deploy an adequate number of international lawyers with enough 
kncwledge of the legal traditions of the administered territories.” In addition, the political 
sen3.tivity to the euphoria and excitement that had followed international intervention in 
bot- Kosovo and East Timor required accommodating the general expectation that the 
inte-national community would demonstrate an immediate commitment to domestic in- 
volvement in democratic institution building, especially in the legal sector. Hopes for self- 
determination and self-government meant that the appointment of local judges—an un- 
pre-edented move, for example in East Timor, that was unknown even under Portuguese 
colonial rule—took on enormous symbolic significance. Moreover, both missions considered 
thac the immediate involvement of local lawyers would avoid, or at least minimize, any 
disruptive effect on the judiciary once the limited international funds earmarked for financ- 
ing mternational lawyers inevitably dwindled and forced their withdrawal. Finally, the 
experience of other United Nations missions has shown that the appointment of inter- 
national lawyers leads to a myriad of practical concerns that would have overburdened the 


38 SeUNTAET Regulation 1999/3 on the Establishment ofa Transitional Judicial Service Commission (Dec. 3, 1999). 

8° The appointments on January 7, 2000, included eight judges and two prosecutors. Their swearing-in 
cere xony, held in the still-devastated shell of the courthouse in Dili, was an emotional experience for both the 
East Timorese and the internationals involved. Before some 100 members of the general East Timorese public 
and xımerous representatives of the international community, UNTAET Transitional Administrator Sergio Vieira 
de Mello took the oath from each appointee and handed each one a black robe. 

* nce the legal systems in both Kosovo and East Timor were based on civil law, potential international judges 
and arosecutors were required to have sufficient practical experience in the administration of justice in a civil-law 
syste to be immediately operational. Moreover, those lawyers had to be proficient in English—the working 
language of the missions—and able to make a longer-term commitment. 
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missions in their setup phases, such as the costly requirements of translating laws, files, . 
transcripts, and even the daily conversations between local and international lawyers,” as 
well as the enormous time and expense of familiarizing international lawyers with the local 
and regional legal systems. 


Legal Assistance 


The scarcity of experienced legal personnel affected the legal-assistance sector as well. 
Neither Kosovo nor East Timor boasted a developed legal aid system before the United 
Nations arrived in its territory. Faced with the high number of arrests carried out in the first 
weeks of the missions, the United Nations was impelled to live up to the due-process and 
fair-trial standards it itself had promoted for more than fifty years, and to ensure the pro- 
vision of adequate legal counsel to the detainees. This was particularly important since many 
of those arrested belonged to certain ethnic or political groups or, in some cases, were 
suspected of grave violations of international humanitarian and human rights law, which 
made their cases politically sensitive. 

In Kosovo, UNMIK identified lawyers of different ethnic backgrounds who were qualified 
and willing to serve as defense counsel in such cases, and it provided each detainee with a 
list of their names. The enormous number of detainees, however, by far exceeded the number 
of available lawyers. In East Timor, section 27 of UNTAET Regulation 2000/11 of March 6, 
2000, expressly recognized the basic right to legal representation and the obligation to 
ensure effective and equal access to lawyers. Consequently, UNTAET set up the nucleus of 
an UNTAET-financed public-defender system; but owing to the scarcity of experienced 
lawyers, UNTAET identified only a relatively small pool of defenders. 


Legal Training 


The dearth of experienced lawyers placed a particular burden on the United Nations to 
ensure that adequate legal and judicial training programs were immediately put in place, 
so that the few available jurists, including the newly appointed judges and prosecutors, 
would be prepared, as soon as possible, to discharge their much-needed functions. 

In East Timor, unlike other contexts in which the international community has supported 
judicial training programs, it soon became clear that professional legal training would need 
to extend beyond technical assistance: legal training was a pivotal element in building and 
empowering local judicial ranks and in creating a stable legal system. Such training had to 
focus not only on conveying legal and practical skills but, equally important, on fostering 
appreciation of the crucial role of the judiciary in society and the benefits of a culture of 
law. In a society that had never before experienced respect for the rule of law, and in which 
the law was widely perceived as yet another instrument for wielding authority and control 
over the individual, the meaning of independence and impartiality of the judiciary had to 
be imparted gradually. 

To lay the foundation for comprehensive practical and theoretical training upon which 
the new East Timorese judiciary could be built, UNTAET developed a three-tiered approach 
consisting of (1) a series of one-week, compulsory “quick impact” training courses for 
judges, prosecutors, and public defenders prior to their appointment to office; (2) manda- 
tory ongoing training for judges, prosecutors, and public defenders upon their appointment 


“ Extensive involvement of international lawyers would inevitably have led to the need for translation of every 
courtsession and every court-produced and legal document, the interpretation of every communication with other 
lawyers, and, more important, the creation ofan extensive translation apparatus for plaintiffs and defendants. Also, 
in East Timor in particular, it has proven to be virtually impossible to deploy a sufficient number of international 

jurists with a civil-law background who are able to make a minimum commitment of six months to one year in East 
Timor and, ideally, have some knowledge of the applicable law and traditions of East Timor. 
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to office; and (3) a “mentoring scheme,” in which a pool of experienced international legal 
prectitioners who were familiar with civil-law systems would serve as “shadow” judges, pros- 
ecu-ors, and public defenders without actually exercising judicial power. This was essentially 
an interim approach; the mission recognized that it would ultimately be necessary to estab- 
lisk a judicial training center that functioned independently of the government and that 
afforded an important role in defining the curriculum to the East Timorese themselves. 
However, its extremely stretched resources, and difficulties in recruiting a sufficient number 
of experienced trainers and mentors with a background in civil law, prevented the United 
Na=ons, at least at the outset, from fulfilling its objective of providing the newly appointed 
judges, prosecutors, and public defenders with sufficient legal training and assistance. 

Tae need for judicial training also surfaced similar attention in Kosovo, although it was 
less dramatic because of the availability of a larger number of lawyers with practical ex- 
pertence in the administration of justice. The Secretary-General of the United Nations 
reported on July 12, 1999, that “it will be important to provide immediate “quick start’ train- 
ing 2rogrammes in domestic and international law for those Kosovo Albanian lawyers who 
were trained during the time of the ‘parallel institutions’ or were banned from practising | 
the- profession.”* 

Nevertheless, the issue of training had to be tackled carefully. Bearing in mind the long 
legai tradition of the former Yugoslavia, many of the lawyers educated in Yugoslav univer- 
sities considered the emphasis on professional training to be somewhat patronizing. For 
thei part, Kosovar Albanian lawyers, particularly those schooled during the decade of 
“parallel institutions,”“* reacted extremely cautiously to the notion of training for fear that 
the madequacy of their experience and skills might disqualify them for judicial office or, yet 
again, provide an advantage to those who had “collaborated” with the previous regime. 
More readily accepted was the notion of training in international legal instruments, includ- 
ing the European Convention on the Protection of Human Rights and Fundamental Free- 
dors and the 1966 International Covenant on Civil and Political Rights, so as to ensure that, 
in conformity with UNMIK Regulation 1999/1, judicial officials observed internationally 
reccgnized human rights standards.” l 

UWMIK’s plans to start legal training courses and create a judicial training center were 
seve-ely hampered by a vigorous debate on the applicable law in Kosovo. Although Regu- 
lation 1999/1 provided that the laws previously in effectin Kosovo—that is, the currently appli- 


* Supported by the New Zealand Institute of Judicial Studies, UNTAET has been developing plans to establish 
a Jucccial Studies Board (JSB) since January 2000, in order to institutionalize judicial training and education. The 
JSB ~as intended to comprise seven members, four of whom would be East Timorese jurists, who would identify 
and set priorities regarding training needs, coordinate donor assistance on legal training, and promote judicial 
excel ence, including awareness of the social context of law. 

“* Secretary-General’s Kosovo Report, supra note 5, para. 69 (also stating that “[g]enerally, newly appointed 
judgss should receive continuous training, particularly in the area of the law and application of international 
instr.aments on human rights”). 

“* Following the abolition of Kosovo’s autonomy status in 1989 and the subsequent closing of ethnic Albanian 
insti-ations in the territory, the Kosovar Albanian population established a system of so-called parallel institutions, 
essencially the creatures of a separate republic, among others in the educational sector, that were intended to 
continue Kosovo’s self-government and to maintain a distinct Albanian culture and identity outside the official 
Serb- >r Yugoslav-dominated institutions. With the closing of the Albanian wing of the law faculty of the University 
of Prstina in 1991, the Kosovar Albanian teaching staff and students were forced to find shelter in private homes 
and xuildings so as to continue a distinct legal education for those students. Despite the lack of governmental 
fundag and severe practical difficulties—for example, all literature was kept in the libraries of the Serb faculty 
build-ng, which was barred to Kosovar Albanians—the Faculty of Law, like all other faculties of the University of 
PriStra, maintained its struggle to provide adequate education throughout the period of Serb administration of 
Koscwo. See further MALCOLM, supra note 16, at 348-49. 


* UNMIK Regulation 1999/1, supra note 3, §2, which states: 


Tn exercising their functions, all persons undertaking public duties or holding public office in Kosovo shall 
observe internationally recognized human rights standards and shall not discriminate against any person on 
any ground such as sex, race, color, language[,] religion, political or other opinion, national, ethnic or social 
erigin, association with a national community, property, birth or other status, 
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cable laws of Serbia and the Federal Republic of Yugoslavia—were to be applied, political 
representatives of the Kosovar Albanians demanded a return to the legal system that had 
existed before the abolition of Kosovo’s autonomy status in 1989. This debate significantly 
-delayed the mission’s ability to carry out the urgently needed quick-impact training. 


Reconstruction of the Physical Infrastructure 


Both Kosovo and East Timor had just emerged from violent and highly destructive con- 
flicts, which had heavily damaged their physical infrastructure. As a result, one of the most 
crucial steps in rebuilding their judicial systems was the physical reconstruction of the 
judicial infrastructure, including court buildings and offices. 

In Kosovo, virtually all public buildings, including the courts, had to be cleared of mines 
and booby traps before they could be reclaimed for public purposes. In the course of the 
conflict, files had been dislocated, official forms and stationery had been destroyed, and valu- 
able office equipment had been appropriated by the withdrawing security apparatus. The 
situation was so grave that the first UN-appointed judges and prosecutors had to bring their 
own dated typewriters to the initial hearings to be able to draft decisions and court records. 

In East Timor, the situation was far worse: it was estimated that between 60 and 80 percent 
of all public and private buildings had been destroyed in the violence of September 1999.” 
As noted above, the destruction encompassed most court buildings and their office equip- 
ment and legal resources. | 

Step by step, UNTAET had to start rebuilding courthouses, police stations, and prisons. 
The first judges to be sworn in were required to work in smoke-blackened chambers and 
courtrooms that were devoid of furniture—much less computers and other apparatus—and 
nearly bereft of legal texts. None of the buildings had electricity or running water, since 
even the wiring and pipes had been stripped by the withdrawing Indonesian army and mili- 
' tia forces. Basic stationery and office equipment had to be provided out of UNTAET’s own 
supplies, and official forms and stamps had to be re-created. More significantly, UNTAET 
struggled, on a daily basis, to identify and collect copies of the laws that, in accordance with 
its Regulation 1999/1, formed the applicable body of law. Sometimes UNTAET staff members 
were able to retrieve copies of law books from the ruins of official buildings, but mostly they 
sought donations from private law firms and law schools in Indonesia and Australia. The 
support of the Australian legal profession for UNTAET’s efforts in this respect was exem- 
plary,* the donations extending beyond law texts to include robes for the new judges and 
prosecutors and folding chairs for the court building in Dili. 


The Correctional System 


The correctional facilities met with the same fate as most of the other buildings and infra- 
structure during the violence in Kosovo and East Timor. The identification of suitable facilities 
in which to hold those apprehended and arrested by the international forces and the United 
Nations civil police thus became one of the most dramatic challenges faced by both missions. 

In Kosovo, the withdrawing Yugoslav security forces had emptied all the prisons and 

“transferred” the inmates, among them many political prisoners of Kosovar Albanian origin, 
to unknown locations in Serbia proper. Moreover, many prisons had been damaged or de- 
stroyed and the guards had fled with the withdrawing forces. As a result, the hundreds of 
individuals detained in the first few weeks had to be held in makeshift military facilities, 


* For more detail, see the section “Legal Framework” infra p. 58. 

4” See supra note 20 and corresponding text. 

* In January 2000, Australian Legal Resources International appealed to the Australian legal profession, on 
behalf of UNTAET and through the Law Council of Australia, for law texts, courtroom furniture, computers, and 
judges’ robes. The response was overwhelming. 
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wk-ch usually consisted of army tents in KFOR camps that were guarded by military officers 
wF» had no experience in the administration of prisons and international standards on the 
detention of civilians. 

-3 East Timor, the situation was even worse. Not only had all the prison guards left during 
the exodus of the Indonesian security forces, but also all prison facilities had been burned 
anz rendered unusable.“ The limited capacities of the makeshift detention center inherited 
by -he United Nations from INTERFET had been stretched to the maximum, leaving no 
more space for detainees and ordinary criminals. Consequently, the United Nations had to 
lim_t the number of arrests. At times, UN civil police officers were even forced to release 
suspects who had been arrested for serious criminal offenses so that they could detain 
returning militia members implicated in the commission of grave violations of international 
humanitarian and human rights law in the violence of August and September 1999. The 
faiare to arrest such individuals would have been unacceptable in the eyes of both the 
ge-xeral public and its political leadership. 

"he inadequacy of the interim facilities and the fact that the UN civil police were neither 
trained nor equipped to carry out the functions of prison wardens made it clear that the 
Urited Nations urgently had to reconstruct suitable facilities, identify experienced inter- 
na=onal wardens, and develop local capacities. These essential tasks were made difficult, 
hovever, by the reluctance of donors to fund, whether directly or indirectly, the recon- 
str-action or erection of prison facilities, and of United Nations member states to provide 
contingents of prison personnel. 


Legal Framework 


Alof these challenges were surpassed by the need to establish a basic legal framework for 
the Judiciary in each territory. Judicial appointments, legal training, and the performance 
of p_dicial, prosecutorial, and other legal functions, all depended on the existence ofa clear 
body of applicable law. Neither in Kosovo nor in East Timor did the previous legislation 
constitute a sufficient legal basis for the establishment ofan independent and effective judi- 
ciazy. Thus, in both territories the United Nations first had to draft regulations indicating 
wh.<h previously existing laws still applied, or setting forth ene: a laws, before it could 
establish the corresponding judicial and other public institutions.” 

I- their Regulation 1999/1, both UNMIK and UNTAET had decided in effect that the laws 
that had applied in each United Nations—administered territory prior to the adoption of 
Secarity Council Resolutions 1244 and 1272, respectively, would apply, mutatis mutandis, 
inszfar as they conformed with internationally recognized human rights standards and did 
not conflict with the Security Council’s mandate to each mission or any subsequent regu- 
laticn promulgated by the mission.” This decision was made solely for practical reasons: 
first. to avoid a legal vacuum in the initial phase of the transitional administration and, 
sec—nd, to avoid the need for local lawyers, virtually all of whom had obtained their law 
deg-ees at domestic universities, to be introduced to an entirely foreign legal system. 

Especially in Kosovo, this decision prompted vigorous protest by local politicians and the 
lega community. The Yugoslav criminal laws, in particular, were considered to have been 
one of the most potent tools of a decade-long policy of discrimination against and repres- 


* On this subject, see the findings of Human Rights Watch, Unfinished Business: Justice for East Timor, Press 
BacEsrounder (Aug. 2000). 

50 Zee UNMIK Regulations 1999/1, supra note 3; 1999/2 (Aug. 12); 1999/5 (Sept. 4); 1999/6 (Sept. 7); 1999/7 
(Sept 7) (replacing UNMIK Emergency Decree 1999/1); see also UNTAET Regulations 1999/1, supranote 3; 1999/3, 
supra note 29; 2000/11 (Mar. 6); 2000/14 (May 10); 2000/15 (June 6); 2000/16 (June 6). 

51 “ee UNMIK Regulation 1999/1 and UNTAET Regulation 1999/1, supra note 3, §§2, 3. The wording of section 
3.1 o -UNTAET Regulation 1999/1 (the factual statement “the laws applied” is used rather than “the applicable 
laws” carefully avoids the retroactive legitimation of the Indonesian occupation in East Timor. 
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sion of the Kosovar Albanian population.” The political representatives of the Kosovar 
Albanian community thus threatened to cease cooperating with the United Nations, and 
newly appointed judges and prosecutors resigned from office, demanding an immediate 
return to the laws applicable in Kosovo before the revocation of its autonomy status within 
Serbia. This demand was made primarily for political reasons, since these laws were by no 
means more democratic than the Yugoslav criminal laws. On December 12, 1999, UNMIK 
finally promulgated a regulation providing that the law in force in Kosovo prior to March 
22, 1989, would serve as the applicable law for the duration of the UN administration, 
effectively superseding the relevant provisions in UNMIK Regulation 1999/1. 

In practice, moreover, the formula laid out in UNMIK and UNTAET Regulations 1999/1 
proved to be rather difficult to apply in both Kosovo and East Timor, because it did not ac- 
tually spell out the laws or specifically identify the elements that were inconsistent with 
internationally recognized human rights standards. Rather, it required the lawyers, many 
of whom were inexperienced, to engage in the complex task of interpreting the penal code 
or the criminal procedure code through the lens of international human rights instruments, 
applying those provisions that met international standards, while disregarding those that did 
not, and substituting for the latter the appropriate standard under international law. The 
difficulties that can arise are obvious. For example, whereas determining that a provision 
allowing twenty or more days of detention without a judicial hearing” violates international 
human rights standards is relatively easy, consistently defining the standard that should 
apply instead under such a provision is much more difficult. In both territories, only a few 
local lawyers were even familiar with the practical application of international human rights 
norms, which aggravated the situation. 

Yet another challenge faced by both missions was to obtain, from the government that had 
just withdrawn, all the legislation constituting the applicable body of law and to translate 
these rules so that international experts could assist their local colleagues in the practical 
application of the formula contained in section 3 of UNMIK and UNTAET Regulations 
1999/1, requiring consistency with international standards. 

Thus, in practice, the formula introduced by the United Nations administrations in Ko- 
sovo and East Timor, which was aimed at avoiding a legal vacuum and ensuring that the laws 
applied conformed with international standards from the outset, led to considerable legal 
and political difficulties. In consequence, both United Nations missions ultimately had to 
conduct comprehensive reviews of all the legislation that was pivotal to the establishment 
ofan independent and impartial judiciary, and the law-and-order sector more generally, and 
amend or supersede these Jaws as necessary through subsequent UN regulations. In the 
meantime, however, the United Nations civil police and the judiciary had to apply the 
existing legislation on a daily basis, trying their best, but struggling to do so in accordance 
with the requirements of UNMIK and UNTAET Regulations 1999/1. 


II. CONCLUSION 


The establishment ofa functioning poverminenial structure, including the re-creation of 
the judicial branch, from “ground zero” is a daunting task. In recent years, the United 
Nations has been entrusted with providing assistance to the legal and judicial systems of 
several countries in postconflict situations, including, most recently, Cambodia, Haiti, and 


52 See Kaminski, supra note 8. 

= According to section 1.1 of UNMIK Regulation 1999/24 (Dec. 12, 1999), “[t] he law applicable in Kosovo shall 
be: a. The regulations promulgated by the Special Representative of the Secretary-General and subsidiary 
instruments issued thereunder; and b. The law in force in Kosovo on 22 March 1989.” According to section 3, 
“[t]he present regulation shall be deemed to have entered into force as of 10 June 1999.” 

54 See REPUBLIC OF INDONESIA, DEPARTMENT OF INFORMATION, LAW-BOOK ON THE CODE OF CRIMINAL PROCEDURE 
Arts. 20, 24 (n.d.) (Act No. 8/1981). 
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Bosnia and Herzegovina. Nowhere other than Kosovo and East Timor, however, did this task 
req.tire the establishment of a coherent judicial and legal system for an entire territory 
vir-aally from scratch. 

The experiences of the United Nations in Kosovo and East Timor have shown that the 
reestablishment, at a minimum, of basic judicial functions—comprising all segments of the 
jus=ce sector—must be among a mission’s top priorities from the earliest stages of de- 
picvment. Indeed, the absence ofa functioning judicial system can adversely affect both the 
sho-t- and the long-term objectives of the peace-building effort, including the restoration 
of rolitical stability necessary for the development of democratic institutions, the estab- 
lish nent of an atmosphere of confidence necessary for the return of refugees, the latitude 
to provide humanitarian assistance, the implementation of development and reconstruction 
prezrams, and the creation ofan environment friendly to foreign investment and economic 
development. The lack of adequate law enforcement and the failure to remove criminal 
offenders can inevitably affect both the authority of the mission and the local population’s 
wil ingness to respect the rule of law. In the worst of cases, such an atmosphere can push 
seléproclaimed vigilante forces to take law enforcement into their own hands and resort to 
illegal detention, which can threaten the safety and security of the local population and the 
international staff. Finally, a functioning judicial system can positively affect reconciliation 
and.confidence-building efforts within often highly traumatized postcrisis societies, not least 
because it can bring to justice those responsible for grave violations of international human- 
itarān and human rights law. . 

Tae United Nations’ most recent experiences in transitional administration demonstrate 
that:justice, and law enforcement more broadly, must be seen as effective from the first days 
of an operation. The inability to react swiftly to crime and public unrest, particularly in 
postconflict situations when criminal activity tends to increase, and the failure to detain and 
cor7ict suspected criminals promptly and fairly, can quickly erode the public’s confidence 
in the United Nations. In Kosovo, a total of 14,878 criminal offenses were reported from 
Janwary to August 2000 alone; over the same period 3,734 people were arrested.” Thus, the 
estadlishment of effective judicial institutions can be critical to the long-term success of a 
mission and the sustainability of its governance and democratic-institution-building efforts. 

G-ven the current prevalence of intrastate conflicts and the likelihood that such conflicts 
will- .ead to the emergence of autonomous regions or independent states in the future, the 
Uni-ed Nations may be asked to establish a transitional administration for other situations, 
which will inevitably include the creation of a judicial system. The enormous difficulties 
encountered in Kosovo and East Timor in this respect have shown that the United Nations 
and the international community at large must enhance their rapid-response and coor- 
dinztion capacities so that the necessary attention and resources can be directed to this key 
arez of civil administration. While international civilian policing resides at the core of 
pretwtypical peacekeeping operations, this element cannot be focused on at the expense, 
or without due consideration, of the other elements of a functioning law enforcement and 
judizial system. 

In. addition to early and sensible mission planning, involving representatives of the local 
lega. profession, and committing the necessary financial and human resources, implement- 
ing the following recommendations would further enhance the United Nations’ capacity to 
bui!d or reconstruct postcrisis judicial systems. 

1. Establishment of judicial ad hoc arrangements. A law enforcement vacuum in the early days 
of a nnission should be avoided by establishing ad hoc judicial arrangements to facilitate the 
det=ntion and subsequent judicial hearings on individuals who are apprehended on crim- 


55 toe INTERNATIONAL CRISIS GROUP, KOSOVO REPORT CARD 31, 44 (ICG Balkans Report No. 100, 2000) (stating that 
the cximinal offenses “included 172 murders, 116 kidnappings, 160 attempted murders, and 220 grievous assaults”). 
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inal charges. The UN experience in both Kosovo and East Timor demonstrates that, where 
there has been a complete breakdown of the judicial sector, the quick deployment of units 
of military lawyers, as part of either a United Nations peacekeeping force or a regional 
military arrangement such as KFOR and INTERFET, can fill the vacuum until the United 
Nations is staffed and able to take over what is ultimately a civilian responsibility.” 

The advantage of such an arrangement would be that military lawyers, who would make 
up an integral part of the peacekeeping force, could be rapidly deployed together with the 
troops. In contrast, civilian United Nations staff, many of whom must go through a lengthier 
recruitment process, cannot be immediately deployed. In this emergency phase, military 
lawyers would have to be in a position to execute legal functions, including arrest, deten- 
tion, prosecution, and ‘initial adjudication, immediately, without engaging in the time- 
consuming task of assembling and familiarizing themselves with local laws. Thus, as a prac- 
tical matter, they would all have to come from the same country and to apply the laws in 
force in that country.” It would be understood, however, that such military arrangements 
would remain in place only for a limited and clearly defined period of time, until responsi- 
bility could be handed over to an adequately functioning civilian body. Moreover, any such 
arrangements would have to accord strictly with internationally recognized human rights 
and other relevant legal standards.” 

Intuitively, one would hesitate to involve military actors in this sensitive area of civil ad- 
ministration, but in the absence of sufficient and immediately deployable civilian resources, 
it may be the only appropriate response to avoid the emergence of a law enforcement 
vacuum, The experiences in both Kosovo and East Timor have proved that the emergence 
of such a vacuum can ultimately be more detrimental to the objective of developing an 
independent judicial system and effectively protecting a population’s human rights than the 
establishment of a temporary military-run judiciary. 

The establishment ofad hoc military arrangements fora transitional period would provide 
the United Nations with the time and space to devise the appropriate legal system for the 
duration of the transitional administration and to take the necessary steps toward building 
the foundation for a truly independent judicial branch. Such a system would help the 
mission avoid the sense of urgency that could drive it to fill judicial positions with individuals 
who might turn out not to enjoy the general acceptance of the local population and its 
leadership, as happened in Kosovo, or to grapple early on with the practical problems posed 
by the lack of experienced lawyers, as happened in East Timor. Moreover, this approach 
would permit the United Nations to carry out a proper assessment of the available human 
and physical resources, possibly including the screening of applicants for serious violations 
` of international law, to give due consideration to existing political and cultural sensitivities, 
and to provide initial legal training as necessary. 

2. Formation of a standby network of international lawyers. Regardless of the institution of ad 
hoc military arrangements, the United Nations must enhance its own capacity to establish 
a functioning judiciary as rapidly as possible, by ensuring that the fundamental task of judi- 
ciary building is part of its emergency first-phase response. It is thus imperative for the 


*° Compared to the improvised policy in Kosovo, the existence in East Timor of the INTERFET-sponsored 
Detention Management Unit, seesupranote 23, until early January 2000 allowed UNTAET at least to engage in more 
in-depth planning of the future judicial system and to carry out the difficult search for East Timorese jurists. 

5 Ideally, they would apply the set of interim rules on criminal procedure and substantive criminal law referred 
to in the fourth recommendation at p. 62 infra. 


58 The United Nations’ Model Agreement with member states that contribute personnel and equipment to 
peacekeeping operations includes the following standard provision: “[The United Nations peacekeeping 
operation] shall observe and respect the principles and spirit of the general international conventions applicable 
to the conduct of military personnel.” SeeDaphna Shraga & Ralph Zacklin, The Applicability of International Humani- 
tarian Law to United Nations Peace-Keeping Operations: Conceptual, Legal and Practical Issues, in INTERNATIONAL COM- 
MITTEE OF THE RED CROSS, SYMPOSIUM ON HUMANITARIAN ACTION AND PEACE-KEEPING OPERATIONS 39, 44 (Umesh 
Palwankar ed., 1994). 
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Un:sed Nations to develop a standby network (as opposed to a costly standing capacity) of 
experienced and qualified international jurists that can be activated at any given time. In 
view of the significant practical differences between the common-law and civil-law systems, 
experts in both systems should be recruited in sufficient numbers to ensure that they can 
adex uately respond to the specific needs of the territory to be administered. Since quick 
dephoyment is crucial to the effectiveness and credibility of an operation in its early stages, 
the Jnited Nations should create a network based on standby agreements with member 
statzs, agencies, and academic institutions to facilitate the mobilization of these jurists on 
short notice, within a few days, if required. If provided with ongoing training in interna- 
tioral legal and human rights standards, and updated information on international instru- 
ments and judicial developments, the members of this network would eventually constitute 
a suficient number of qualified international lawyers, who could work as trainers, mentors, 
judges, and prosecutors. 

3. Immediate reconstruction of the correctional system. In view of the enormous difficulties ex- 
per-enced in both Kosovo and East Timor in this sector, urgent priority must be given to the 
immediate establishment of an adequate prison infrastructure. A functioning correctional 
system is not only complementary, but also inextricably linked, to the creation of a func- 
tiomme law enforcement mechanism. Despite the reluctance of many donors to finance cor- 
rectional facilities, such a mechanism cannot be established without sufficient and quickly 
distwrsable funding for immediate reconstruction efforts. Thus, the United Nations must 
make a concerted effort to convince donor countries that funding for this crucial task must 
be ircorporated, from the outset, in the consolidated budget for the activities of a transi-. 
tion administration, and based on assessed rather than voluntary contributions. In this 
conr ection, the United Nations should not fail to include a sufficient number of professional 
inte-national prison guards and wardens in its mission planning and budgeting. 

4. Creation of an immediately applicable legal framework. The availability of an immediately 
app.:cable legal framework is an important prerequisite for the building of judicial insti- 
tutions. Capacities within and outside the United Nations must thus be identified for quickly 
drafting new legislation in accordance with internationally recognized standards and with 
due <onsideration to the legal traditions (i.e., civil law or common law) of the territory at 
issue. To facilitate this effort, the United Nations must develop standby arrangements with 
partmer agencies such as the World Bank, the International Monetary Fund, and the Coun- 
cil cf Europe, as well as with universities and nongovernmental organizations. Particularly 
in ths setup phase of a mission, and at its request, these agencies could prepare initial drafts 
that vould subsequently be finalized by the United Nations in concert with local lawyers. 
Sigr-tficantly, such arrangements would promote early cooperation, without requiring 
lengthy assessment and approval procedures in advance. 

In zhis regard, a body of law-enforcement-related legislation should be developed as part 
of a “quick-start package” for United Nations—administered territories. Readily applicable 
crim.mnal procedure and criminal codes, as well as a code regulating the activities of the 
polize, have proved to be essential to the unimpeded functioning of the UN civil police 
conrponent of peace-building missions. First of all, the UN civil police need to act with legal 
certainty and in accordance with clearly spelled-out legal provisions so as to carry out their 
dail- law enforcement activities effectively and without fear of breaching the law. Second, 
the zvil police need a clear legal framework in which to train the future local police force 
in d=mocratic policing. Third, newly appointed judges, prosecutors, and lawyers must be 
clea as to what the applicable law is in order to execute their functions. Thus, as an in- 
disp=nsable initial step, the United Nations must draft a set of interim rules of criminal 
procedure and substantive criminal Jaw in core areas of police activity, including arrest/ 
deteation and searches/seizures. In the long term, the United Nations could promote the 
development of a model criminal procedure code that would be used by all UN missions 
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that are mandated to rebuild a legal system, including the temporary ad hoc military 
arrangements referred to above. In areas other than criminal law, UN regulations from 
previous missions could serve as model regulations where applicable. 

5. Prioritization of legal training. The international community must play an active role in 
providing adequate professional training to newly appointed lawyers, judges, and prose- 
cutors so that the judiciary will be equipped with the highest level of technical competence, 
will be strongly committed to the principles of judicial independence, and as an institution 
will respect human rights and understand how to protect these rights in its day-to-day work. 

Professional legal training in complex postcrisis situations such as those in Kosovo and 
East Timor extends beyond technical assistance. It is a pivotal element of capacity building 
and empowerment for the creation of a stable legal system. For example, given the lack of 
East Timorese experience in the administration ofjustice, the United Nations should ideally 
have been in a position immediately on deployment to provide quick-impact training and 
mentoring programs on core issues such as pretrial standards, the conduct of hearings, and 
the drafting of detention orders. For, in addition to enhancing appreciation of the judi- 
ciary’s role in society, such training would also advance the concept of an independent and 
impartial judiciary as protecting rights and freedoms, rather than as serving as an instru- 
ment of repression, power, or control. However, the necessary training and mentoring pro- 
grams for local lawyers cannot be implemented unless sufficient financial and human re- 
sources are obtained. The initial establishment of a comprehensive database, including 
reference to potential providers of judicial training and their programs, would help to en- 
sure a quicker response in this regard. 

None of the above recommendations is intended to provide the final answer on how best 
to build a judiciary from scratch, since every postcrisis situation is unique and requires an 
adapted response. The international community will have to accept that such a process re- 
quires its commitment and that of the United Nations system from the very start and, even 
then, is bound to experience serious setbacks. Yet careful consideration of how an inde- 
pendent and operational judicial system can enhance the long-term objectives for the 
territory to be administered maximizes the chances that the United Nations will succeed in 
creating a secure environment and guiding a postconflict society toward political stability, 
economic recovery, and reconciliation. 


COURTS AND DEMOCRACY IN POSTCONFLICT TRANSITIONS: 
A SOCIAL SCIENTIST’S PERSPECTIVE ON THE AFRICAN CASE 


By Jennifer Widner* 


f£“second liberation” swept the African continent beginning in 1989. In many places, multiparty 
ele=ions and a measured optimism gained ground. Yet during the 1990s, the spirit of moderation 
and_tolerance typical of the early independence movements began to fray. The recent armed 
cor<licts of Central and West Africa and the columns of refugees crossing borders have served as 
a bant reminder of the fragility of many of the continent’s democratic experiments. 

I= this new era, law plays a central, visible, yet delicate role in many peace settlements and 
democratic transitions, from South Africa to Ghana. Africa’s courts have been challenged to 
prcvide the kinds of basic dispute resolution that lie at the core of what it means to be a 
“government.” At the same time, African judges are mindful of Learned Hand’s caution in The 
Spi--t of Liberty, taped above a secretary’s desk in Uganda. “Liberty lies in the hearts of men and 
women,” Hand wrote. “[W]hen it dies there, no constitution, no law, no court can save it; no 
cor:+titution, no law, no court can even do much to help it.” The success ofa postconflict tran- 
sition will depend, in part, on the role of courts in sustaining a spirit of liberty and tolerance 
in their societies. ; 

Acting on Hand’s challenge, my remarks will offer a social scientist’s view of the role of courts 
in echieving peace and building new democracies. Because the language of the rule of lawis 
nowso much in vogue, observers too often tend to assume that courts can easily promote peace 
anc Jemocratic change in postconflict regimes, without looking closely at the grounds for such 
optinism. Empirically, in Africa courts have played a range of roles. In some cases, they have 
figcred prominently in the settlement of conflict and the move to multiparty systems. In others, 
thei- importance is less evident. 

This inquiry has three parts. The first section focuses on the significance of courts and 
corlict resolution in the immediate aftermath of war. The second section sketches the prophy- 
lact- role that courts and law can play in abating conflict in Africa’s zones of relative peace and 
prosperity. The third part concentrates on the relationship between courts in promoting demo- 
crat transitions more generally. In particular, it examines three objectives people usually have 
in mand in the aftermath of conflict: the restoration of order and security, access tojustice, and 
the mtegrity of impartial forums in settling ordinary disputes. The lesson is one of caution in 
plac:ng too much faith in law and courts in postconflict transitions or in expecting quick results. 


I. COURTS AND PEACE IN POSTCONFLICT SETTINGS 


Imrecent years, international policy has often stressed the importance of courts in bringing 
an ead to civil conflicts. Convincing combatants to lay down their arms may require a credible 
promise to punish war criminals or human rights abusers, and the rejection of any claim to 
impunity. Most of the successful interventions in internal conflicts by the United Nations and 
the United States have involved not just military operations, but also heavy reliance on civil- 


* asociate Professor of Political Science, University of Michigan. 
! Tae quotation is from Judge Hand’s speech on May 21, 1944, ata ceremony in Central Park, NewYork City, to. swear 
in 1£¢,000 naturalized citizens. LEARNED HAND, THE SPIRIT OF LIBERTY 190 (Irving Dilliard ed., 3d ed. 1960). 
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_ affairs units to help rebuild police forces and judiciaries. Addressing disputes between claim- 
ants from hostile communities and rebuilding court systems can be an important first step in 
restoring divided societies and states. 

Yet deep division can also render courts ineffective. After severe conflict or when extremism 
flourishes, people may be unwilling to accept judgments against men whose bloody boldness 
had been welcomed, or to respect sentences that do not treat wartime circumstances as extenu- 
ating. Victimized communities may not be willing to tolerate the release of detainees still under 
suspicion. Many postconflict settings are marked by additional concerns. Courts may be under- 
staffed or lack resources. Limited access and delay often result, rendering the judiciary weak 
or delegitimizing it altogether. Moreover, national courts may not be able to provide the kinds 
of services central to the restoration of order. One may have to look both to indigenous methods 
of dispute resolution and to international forums. 


The Role of Local Forums in Postconflict Transitions 


In the immediate aftermath of conflict, one of the most important steps is to rebuild neigh- 
borhood forums for dispute resolution. These usually stress mediation or arbitration. Without ` 
such informal venues, the capacity of any formal judicial system is likely to be overwhelmed. 
Local forums can help to fill the gap while new judges and lawyers are trained, and gutted 
courthouses rebuilt. Otherwise, former combatants and traumatized civilians will probably turn 
away from fledgling institutions, and even resume the resolution of differences on the street. 
The cultural milieu of most African societies strengthens the legitimacy oflocal forums. Even 
in the continent’s most stable countries, customary courts or community courts play significant 
roles. For example, among citizens of Botswana, the African country that has performed the 
best over the past forty years, most people surveyed think customary courts are effective in 
resolving ordinary disputes fairly and quickly.” Throughout the continent, as in many other 
parts of the world, neighbors and neighborhood forums remain important pillars of order 
without which state courts would be overburdened and unable to function effectively. 

One of the main aims at the end ofa civil war is to convince people to settle, to plant food 
crops, and to participate in productive economic activity. Inevitably, land disputes, differences 
of opinion about the identity of rightful heirs, stock-theft cases, and petty criminal matters 
ensue. Most of these kinds of cases are effectively and quickly resolved in neighborhood for- 
- ums, which are more accessible and less expensive than state courts and whose personnel are 
better acquainted with local conditions. 

The experiences of postconflict Uganda in 1985, parts-of Somalia, and early postconflict: 
Rwanda highlight neighborhood dispute resolution as an important first step. After Yoweri 
Museveni waged a successful rebel struggle and came to power in Uganda, he promised to 
restore the justice system. As one of his first measures, he created “resistance council courts” 
(later called “local council courts”) at the village level. Staffed by elected representatives ofa 
village or community, these courts heard disputes much as elders and chiefs had in the prewar 
. era. The courts were given jurisdiction to hear petty disputes and were considered important 
because they embodied a forum that was accessible, inexpensive, and easily understood. The 
judges had no special training. The parties had no legal representation. Mediation and arbi- 
tration often featured in these courts, although appeal to the regular state courts could be 
sought by those who felt the local court had erred in a judgment. 

For most ordinary purposes, especially in a period when state courts were unable to project 
themselves effectively in many rural areas, the resistance courts functioned reasonably well. The 
World Bank expected asurge in land disputes but found that these grassroots forums had taken 
care of the problem, at least initially. Ten years after their inception, the resistance council 
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counts were considered by most people in the central and southern districts of the country to 
be =ffective and fair in resolving everyday kinds of problems.’ 

As time passed, disputants exercised the right to appeal to a restored system of Ugandan state 
courts more frequently. The performance of the resistance council forums was undeniably 
uneven, and sometimes violated important legal norms. Joe Oloka-Onyango, a law professor 
at Makerere University, found that some resistance council courts ignored the law and showed 
bias charged fees even though they were supposed to be free, and were not responsive to 
worcen’s interests.* New professional judges grew concerned that the resistance courts some- 
timss handled more serious matters that properly belonged in courts of judicature. The 
neizhborhood forums kept inadequate records, which required the state courts to hear cases 
on <>peal de novo, and the ambiguous relationship between the formal judiciary and these local 
syst=ms was fraught with tension. Yet there could be little doubt that the resistance council 
courts contributed importantly to an early (ifimperfect) restoration of the rule oflawin much 
of tze country. 

In Somalia, the successful restoration of order in conflict zones after the international inter- 
venton of 1992-1993 also relied on neighborhood forums. Australian peacekeepers sought to 
reestablish a local police force and community courts in the areas they entered. They recruited 
police personnel by asking elders to propose names, then investigated these candidates and 
macz appointments. The Australians also tried to identify former judges acceptable to commu- 
nitymembers and enticed them to resume their roles. They rebuilt neighborhood police sta- 
tios, courts, and a small prison. People quickly began to gather in these locations to have 
disputes heard and to obtain advice. Order materialized in these areas much more quickly than 
in omers.” 

Ir Rwanda, communities developed a similar response to the need for dispute resolution. 
The zacaca, or village courts, while initially destroyed by the conflict, quickly enjoyed a resur- 
gen: in many areas. Instead of returning to the old patterns cf habitation in scattered huts, 
each pwned by a nuclear family, members of extended families and their friends often sought 
to live close together in newly formed “villages” of their own design. The changes in residence 
patt=rns created a need for new gacaca committees. The voluntary character of the resettle- 
mert meant that members of these new communities trusted each other enough to make elec- 
tionzn acceptable means of selecting members, and the number of gacaca rapidly increased. 

Even in litigious societies, people resolve most disputes without reference to courts, and often 
with=ut explicit reference to law. This background condition makes it possible for courts to do 
their jobs effectively. An orientation toward law as a reference point and toward the courts as 
a provider of impartial hearings remains important, but there isa great risk of overburdening 
thes= institutions if people cannot negotiate most of their differences in other ways. The 
ineffectiveness that can arise from overuse may undermine judicial legitimacy and lead people 
to turn away from law altogether or to take the law into their own hands. Restoring forums such 
as th<sresistance council courts in Uganda, the neighborhood courts in Somalia, and the gacaca 
in Rwanda establishes a foundation for the successful reconstruction of the rule of law. 


The zole of State Courts 


Reestablishing the state courts and the judiciary proper constitutes a second important part 
of pcstconflict transitions. People want an effective forum to hear criminal cases against “out- 
sidere’——persons who have no kin to monitor and control their activities. They want impartial 
hear ngs of major civil disputes. As time passes and the value of land increases with the resump- 


9 Sead. 
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tion of productive economic activity, the possibility of appealing land disputes from neigh- 
borhood courts becomes more and more important. 

The success of the formal legal process is a joint effect of improvement in several different 
government services. The actual and perceived fairness of court procedures depends on the 
behavior and training of personnel not controlled by the judiciary, such as the police and 
prosecutors in criminal cases, and land boards and surveyors in land disputes. Rebuilding a 
judicial system is a more complicated and costly endeavor than first meets the eye. 

Even in Africa’s stable countries, police forces and prosecutors usually suffer from poor train- 
ing and meager funding. Inquiries frequently fall short of accepted standards. In remote areas, 
the police often fail to investigate for lack of transportation to the crime scene, and the evi- 
dence goes stale. Prosecutors are usually new recruits, fresh out of undergraduate law programs. 

Judges are caught in a difficult bind. If they dismiss cases on the grounds that a police investiga- 
tion was flawed or the prosecution erred, they face popular ire. Community members generally - 
have an idea who the troublemakers are, and express outrage at the release of alleged of- 
fenders, eroding the legitimacy of the courts. Mindful of this problem, judges sometimes take 
steps to help the prosecution make its case, reasoning that the governmentis less prepared and 
more poorly financed than the defense; they may even try to collect evidence on their own. In 
view of the common-law tradition of adversarial development of evidence and opposing argu- 
ments by the parties, these steps can make the judicial process appear partisan and executive- 
minded. 

Thus, the ability of courts to help secure community peace after a conflict materializes only 
with increased capacity in several different services. Unfortunately, although many interna- 
tional donors find assistance to the courts attractive, rebuilding police forces and prosecutors’ 
offices is much more difficult to sell. Nor do these kinds of expenditures win a new government 
unmitigated goodwill. Some rights abuses will occur, no matter what training is provided, and the 
‘government inevitably suffers the taint. Yet restoring the courts as a focus of dispute resolution— 
and creating a sense that the law is a source of security—will not succeed without more effective 
policing and prosecution. 


The Role of International Tribunals 


Confronting war crimes after a conflict shows that the community finds these abuses wholly 
unacceptable.’ But the decision to prosecute carries various dangers in postconflict settings 
where the courts lack capacity. In the absence of trained police investigators, capable prose- 
cutors, and experienced judges, trying to punish offenders through, the courts may produce 
delay, challenge due process, or result in dismissals on technical grounds that many ordinary 
people think unfair. These circumstances may create the potential for a symbiotic relationship _ 
between international courts and fledgling domestic judiciaries. 

The case of Rwanda demonstrates the advantages and disadvantages of international involve- 
ment in war crimes prosecutions. In Rwanda, the government has pursued the prosecution of 
war crimes through a two-track system. Initially, at the same time that the International Crimi- 
nal Tribunal for Rwanda heard cases, others were channeled to the ordinary courts. In 1996 
the Rwandan legislature established a special chamber in the national court system to hear 
these matters.’ 

The early troubles that afflicted Rwanda’s domestic prosecution of war crimes help to illumi- 
nate why international tribunals are potentially useful. First, fear-inspired delay was an imme- 
diate problem after the conflict ended. Especially outside the Rwandan capital city of Kigali, 
magistrates, prosecutors, court clerks, and witnesses worried that their lives would be endangered 
if they took part in genocide prosecutions in national courts. Over three hundred survivors, 
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Against Humanity Committed Since 1 October 1990, Law No. 8/96, RWANDA OFF. GAZ., Aug., 30, 1996. 
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scheduled to testify as witnesses, were murdered between 1994.and 1997, and paralysis set in. 
Without security, officials and citizens feared to take the steps required to build the rule of law. 

A shortage of personnel also affected prosecutions. Only twenty-six judicial police inspectors, 
the officials needed to carry out investigations, were leftin service after the genocide. With thir- 
tee- hundred new prisoners arrested each week (during the initial months) and an average of 
thre= days of basic investigation necessary for each case, over seven hundred judicial police 
wer= required to keep up with the caseload. Delays in investigations led to the loss and destruc- 
tior. of evidence and inability to prosecute. Similarly, at the end of the conflict, only sixteen 
pra=ticing attorneys remained in Rwanda, hardly enough to represent even those accused of 
the most serious charge of genocide; and defendants restricted the pool further by accepting 
onl-Hutu lawyers as trial counsel. The few available magistrates often needed special training 
to Lendle genocide cases. 

Finally, domestic prosecution was hampered by the same kinds of problems that plague 
courts in many parts of the continent. No paper was available, so prosecutors had to buy it out 
of pxcket. There was alsc no transportation or clerical support, and judicial personnel often 
had. difficulty finding places to live. 

Te impossibility of prosecuting all those under remand became evident immediately. The 
slowness of the judicial process meant that at the January 1998 rate of disposition (three hun- 
dred trials per year), it would take four hundred years to process the estimated 127,000 cases. 

The international community contemplated two remedies. One was to borrow foreign judges 
and Eawyers who could help handle the load. But Rwandan law contained no provision for 
permitting foreign magistrates to judge cases, and the government did not favor permitting 
foreizners to do so, although it tolerated their presence as advisers. Most of the proceedings 
took Dlace in Kinyarwanda, where reliable interpreters and translators were in short supply. 
Peope also worried about the effects that pay disparities between local and foreign magistrates 
wou.d have on the attempt to rebuild the Rwandan judiciary. 

An~ use of international defense counsel risked the popular perception that high-powered 
lawy=rs from rich countries had come to the rescue of the perpetrators of genocide, at the 
expense of the victims. The Belgian organization, Avocats sans Frontières, enlisted voluntary 
counsel. But a representative of the Association of the Bar of the City of New York and the 
American Bar Association argued against such participation. “[W]e would not wish,” said 
Robert Van Lierop, 


to be perceived by citizens of Rwanda... as experienced . . . lawyers from a developed 
country . . . defending those against whom accusations of participating in genocide have 
been made. This is particularly true given the world’s failure to act to stop the genocide when 
started ...and given the additional fact that the prosecution is operating under the severe 
handicap of having few lawyers, little experience, and extremely scarce material resources.” 


The alternative was to train a large cadre of new Rwandan investigators, lawyers, and magis- 
trates. Assistance provided by Citizens’ Network, a Belgian NGO, helped prepare many more 
judicial police, although investigative capacity remained inadequate. Juristes sans Frontières, 
a Fre-zch NGO, and the International Centre for Human Rights and Democratic Development 
of Montreal Provoca] intensive courses. USAID and CIDA supported legal education for new 
judges at Halifax.” 

Alttough these interventions assisted domestic prosecutions, congestion and delay re- 
mained a problem, and other difficulties began to materialize. An initial American suggestion 
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that plea bargaining be used to help identify the instigators of the violence and to remove the 
cases of lesser offenders from the dockets was never fully implemented.” Another, later, 
scheme promised expedited processing and reduced sentences in exchange for an admission 
of guilt, including details of the crime and identification of others involved, as well as an 
expression of remorse.” | 

The plea-bargaining and confessions programs faced several obstacles. In the early years, only 
20 percent of defendants pleaded guilty. Prisoners were not informed about the terms of the 
' program. Some circulated rumors that those who participated would receive the death penalty. 
No separate prison was established for prisoners who had pleaded guilty and given information. 
Commingled with defendants who had yet to stand trial, potential plea-bargain participants 
feared that if they confessed and gave information, other inmates would carry out reprisals. 
Indeed, considerable evidence indicates that the instigators of the carefully planned genocide” 
reestablished their authority in the prisons and threatened less culpable defendants (accused 
of serious assaults or crimes against property) so as to prevent confessions. Internal leaders also 
propagated the myth that prisoners were only temporarily incarcerated—that they could 
anticipate release through a coup or general amnesty. 

Under these circumstances, there was considerable potential for the International Criminal 
Tribunal for Rwanda, established by the United Nations in 1994,” to alleviate the burdens of the 
local justice system. Removing the most powerful and high-ranking accused from the prisons 
could increase the probability of confessions. International jurisdiction for the prosecution of 
priority cases could also prevent the undue diversion of resources from other pressing court 
business and lessen local vulnerability to attacks from militia remnants or angry citizens. 

Nonetheless, problems remained. For example, the Rwandan government wanted to prose- 
- cute defendants for genocide, not just murder, yet no law against genocide as such existed on 
the books in Rwanda. Though Rwanda had ratified the international convention on genocide, 
the parliament first had to pass legislation to make genocide a national crime. Some observers 
worried that doing so after the conflict would amount to an ex post factolaw, challenging norms 
central to the very notion of the rule of law. (International lawyers might argue, however, that 
the status of genocide as an international crime meant that the principle nulla poene sine lege 
would not be violated.) 

The International Tribunal has provided limited relief as well because of its own operational 
difficulties. While the Tribunal, sitting in Arusha, Tanzania, has obtained guilty pleas from a 
few top-level defendants,” it has failed to handle its caseload expeditiously, and has been 
impeded by poor administration.” Moreover, the International Tribunal’s maximum sentence 
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is lite imprisonment, while Rwandan national courts can impose the death penalty. This dis- 
panty has led some to question the legitimacy of the scheme. 

The bottom line is that in postconflict situations, a hobbled judiciary may exercise limited 
influence over the prospects for peace. Its influence may strengthen with time, but only in 
congunction with’neighborhood mediation or arbitration, more effective police services, and 
a carefully negotiated relationship to an international tribunal, which bears the burden of 
hearing war-crimes cases. 

L.ttle hard empirical evidence can be adduced to ground claims about the relative contri- 
bu:z.on of the state courts or law in general to postconflict reconstruction. In South Africa in 
the zarly 1990s, the judiciary attracted a remarkable level of trust from all parties. Asa result, 
it cculd help stabilize a potentially volatile situation by certifying that the draft constitution 
conZormed with the principles that peace negotiators had earlier set out.” But more common 
are situations in which judiciaries have lost credibility and capacity. In these settings, the state 
courts proper become significant actors only several years after conflict has ended. 


Il. THE ROLE OF COURTS IN RECONSTRUCTING TRUST 


Where conflict is not so severe and an orientation toward law can already be found, courts 
car.sometimes help prevent the spread of armed conflict or its resumption. In Africa, arange 
of problems can increase the risk of renewed group conflict, including disagreements about 
the -ightful heirs to positions as chief or king, the legitimacy of elections, and contending 
claims to land. Settling these disputes through individualized adjudication lessens the chance 
that contestants will resort to violence or seek to press their claims through group coalitions 
thatspread instability. Disputes are less likely to be seen in all-or-nothing terms, and the very 
prccess of involvement in adjudication constitutes a civic education in productive means of 
settling differences. The success of courts in this process depends in part on the character of 
the -ubstantive law, the persuasiveness and transparency of judges’ reasoning, and the pre- 
exis-ing respect that the courts may attract, as well as features of the underlying situation. 

Court action on vigilantism is one kind of action that can yield potential benefits. Even in 
stab e and newly prosperous parts of Africa, state institutions often have very limited reach. 
Taking a matter to the police and then to ajudge is expensive and time-consuming, frequently 
req-iring difficult travel. Those seeking police assistance must often pay for fuel for the police 
to Visit a crime scene, and courts sometimes ask litigants to reimburse them for the paper 
needed to create a file and preserve the official record. Self-help beckons as a tempting solu- 
tior. z0 problems of order on Africa’s frontiers. As “outsider crime” increases (crime committed 
by people not from the community), so, often, does vigilantism. Such self-help often leads to 
the Further disorder of protection rackets, harassment of people who are unpopular because 
of their age or origin, and intensification of the strains that set communities on edge and breed 
division. 

In eastern Africa, a surge of cattle rustling, poaching, and other kinds of outsider crime 
spu-ed an increase in vigilantism in rural areas during the 1980s and 1990s. Young men from 
the affected communities organized to provide defense and to round up suspected thieves. In 
some instances, they even received financial or rhetorical suppert from governments that were 
unatle to extend effective police protection. But often these groups passed and executed judg- 
men: on suspects withoutanything resembling a fair hearing, rather than turning suspects over 
to th? regular police and courts. Human rights abuses committed by these vigilante groups also 
mounted. Under these circumstances, vigilantism could easily lead to intercommunal violence, 


” Certification of the Constitution of the Republic of South Africa, No. CCT 23/96 (CC Sept. 6, 1996) (finding some 
provz=ons of the proposed constitution unacceptable) <http://www.polity.org.za/govdocs/constitution/cert.html>; 
Certi€cation of the Amended Text of the Constitution of the Republic of South Africa, No. 37/96 (CC Dec. 4, 1996) 
(decixcing that the amended text did comply with the Constitutional Principles) <http://www.concourt.gov.za/ 

judgw-ents/1996/const2.html>. 
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when the different cultural heritages of victims and suspects could give disputes an ethnic tinge 
and trigger retaliation. 

In Tanzania, legislative action gave these groups extensive summary powers. However, indi- 
viduals who suffered injury from them brought constitutional challenges and won restrictions 
on the role these “traditional armies” could play. Although the government did not immedi- 
ately execute the courts’ decisions that limited the armies’ activities, the cases helped begin a 
public discussion of the dangers that vigilante groups could pose and the appropriate limits on 
their activity.” 

Asecond example of the prophylactic effect courts may have on the outbreak or renewal of 
intercommunal violence centers on witchcraft. Many parts of Africa witnessed an upsurge of 
witchcraft cases in the late 1980s and 1990s—a time when livelihoods were threatened by 
instability and shortages of critical resources, particularly arable land. No systematic data are 
available to confirm the magnitude of the trend, but we can gain some sense of the scale of the 
phenomenon from newspaper reports and editorials, the impressions of lawyers and judges, 
and even popular anecdote. In Tanzania, the Ministry of Home Affairs recorded that between 
1970 and 1984, 3,333 witchcraft-related incidents occurred, and 3,692 people died.?? Other 
outbreaks of witchcraft scares took place in settings as diverse as Cameroon and Zimbabwe, and 
even within the internecine conflict of the antiapartheid movement in South Africa. Witchcraft 
accusations are a familiar technique to attack people perceived as weak or marginal, or, less 
often, troublemakers. The spread of such accusations can lead to community paranoia and 
mistrust, and a cascading chain of attacks. 

The courts of eastern and southern Africa have attempted to puta brake on witchcraft scares 
by placing strict limits on the admissibility of “fear of witchcraft” as a defense to murder. They 
have limited admissible evidence as well, ruling out the subjective claim of “spectral evidence” as 
a basis for witchcraft allegations. To use fear of witchcraft as a justification for violence, the 
defendant must show that he acted in the heat of passion and that an ordinary person would have 
believed that the victim’s actions constituted an act of witchcraft designed to produce harm. Once 
familiar to westerners, who endured their own struggles to control witchcraft in an earlier era, the 
laws and standards are used by the courts to reduce the opportunistic use of witchcraft allegations, 
which may provoke further community violence. When courts loosen these standards, and 
especially when they allow spectral evidence, retaliatory practices tend to proliferate and the 
judiciary itself may be pressured to become a forum for pursuing witchcraft suspects. Anecdotal 
evidence of this pattern surfaced in Cameroon, where the law contained fewer evidentiary 
restrictions and a flood of witchcraft allegations disrupted communities.” 

A third sphere of judicial activity that may reduce ethnic clashes is the adoption of court- 
based mediation of serious neighborhood disputes. Although customary forums in Africa have 
stressed mediation of disputes, until recently most state courts did not offer forms of alternative 
dispute resolution. The increasing acceptance of alternative dispute resolution internationally 
has spurred local innovation, and an expanding number of African courts now permit and 
encourage mediation of selected types of cases. A Nigerian experiment has brought community 
leaders to court to help sort out neighborhood disputes. In Tanzania, communities have asked 
judges to help resolve group differences. One judge relates the story of an especially intractable 
conflict that neither elders nor religious leaders had succeeded in resolving. The judge was able 
to bring the parties together and settle the dispute. With a bit of weariness he remarked, “The 
people said they were so pleased that they would start to bring all of their problems to the 


1? Ngegwe s/o Sangija & Three Others v. Republic, Crim. App. No. 72 (Mwanza High Ct., Tanz. 1987); Maingu v. 
Mtongori & Nine Others, Civ. No. 16 (Mwanza High Ct., Tanz. 1988). 
r 19 o as Mesaki, Witch-Killing in Sukumaland, in WITCHCRAFT IN CONTEMPORARY TANZANIA 47, 52 (Ray Abrahams 
ed., 4). ` 
*° See, e.g., Daniel D. N, Nsereko, Witchcraft as a Criminal Defence, from Uganda to Canada and Back, 24 MANITOBA La. J. 
38 (1996); Cyprian F. Fisiy & Peter Geschiere, Judges and Witches, or How Is the State to Deal with Witcheraft? 118 CAHIERS 
D’ ETUDES AFRICAINES 135 (1990). 
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court!” The fear and hatred felt by members of one ethnic group toward members of 
ano -her—for example, the fear of Hutu that Tutsi migrants would come to take their land— 
maybe mitigated if the courts are seen as effective arbiters and mediators of disputes over vital 
ma-:.ers. The availability of mediation gives the courts wider purchase, settling disputes even 
when there is no dispositive law to govern the matter. 


MI. SUSTAINING DEMOCRATIC REGIMES IN POSTCONFLICT TRANSITIONS 


The establishment of democratic political structures is the main strategy for sharing power 
in postconflict transitions.” Although some scholars have written about the special problems 
of Gemocracy in African states, democratic governance for postconflict regimes still conven- 
tior.ally enjoys the highest public legitimacy.” That legitimacy, under appropriate circum- 
star_ces, can translate into stability. 

In postconflict transitions, courts can enhance the levels of public contestation and inclu- 
sive ness of participation in political processes, as well as help to implement democracy asa set of 
ever~day practices. The most direct impact on democratic culture may reside in reviewing the 
adm nistration of elections. This extends from the counting of ballots to the fairness of campaign 
prac-ices. Inability to handle challenges expeditiously can undermine the legitimacy of new 
governments and sow the seeds of deep division. Courts have leveled the playing field among 
con-2nders for public power by upholding rules that support free and fair elections. 

A=ican courts have shaped democratic transitions in other ways, too. Some decisions 
enhence freedom of speech. For example, in Retrofit (Put.) Lid. v. Minister of Information, Posts, 
and Telecommunications,"* the Zimbabwe Constitutional Court struck down a government 
tele>mmunications monopoly, in part on the ground that it impeded freedom of speech. 
Judges in South Africa, Uganda, and Tanzania have helped to draft new multiparty constitu- 
tioms, as have some of their counterparts in other countries. l 

Yet the influence of courts in stabilizing postconflict democracies is not always straightforward. A 
socia scientist may offer several observations about the causal relationships between courts and 
postzonflict democracy in developing countries, based on the experience of African countries. 


The importance of a “Critical Juncture” 


Fi-st, the capacity of courts to intervene depends on other actors. Changes in public attitudes 
towe-d the assertion of legal rights, in the willingness of incumbents to allow judicial decision 
making to go forward, and in the behavior of the legal community are necessary conditions for 
cour: involvement in democratization. 

This confluence of events, or “critical juncture,” began to develop in Africa during the mid- | 
to-laze 1980s. People started to make increasing use of the courts in many countries, filing more 
caseseach year, and this attitude toward litigation is likely to spread from private questions to 
pubic questions. Although there are no broad cross-national studies of the use of courts in 
Africa, surveys conducted in Botswana, Uganda, and Tanzania in 1996 showed that a sur- 
prisixgly large number of households took disputes to court for a hearing. Ordinary commu- 


*! [zerview with Judge John Mroso, High Court of Tanzania, Arusha (Aug. 1995). Thus, gradually and often infor- 
mally African judiciaries are developing community programs similar to those of American courts, helping inhab- 
itants settle neighborhood disputes outside the context of lawsuits. 

2 S=, e.g., Samuel H. Barnes, The Contribution of Democracy to Rebuilding Postconflict Societies, 95 AJIL 86 (2001). 

3 S=, e.g., Boutros Boutros-Ghali, Supplement to Reports on Democratization (Agenda for Democratization), UN > 
Doc. 4/51/76], annex (1996); OAU Summit Closes with Calls for Democracy, Dignity, Agence France-Presse, July 14, 1999 
(OAU Secretary-General Salim A. Salim stating that future coup leaders “shouldn't expect to be invited” to the next 
sumirx), available in LEXIS, News Group File, Most Recent Two Years; African Charter on Human and Peoples’ Rights, 

June 2*, 1981, 21 ILM 58 (1982) (adopted by 18th Assembly of Heads of State and Government of the Organization 
of Afr-can Unity), <http://wwwi.umn.edu/humanrts/instree/zlafchar.htm> and <http:/ /www.unher.ch/refworld/ 
refwo-d/legal/instrume/women/afr_e.htm>. 

*4 Retrofit (Pvt.) Ltd. v. Minister of Information, Posts, and Telecommunications, 1963 (3) BCLR 394 (ZS), 1995 
SACLE LEXIS *307 (Dec. 18, 1995). - 
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nity conflicts were usually taken to local councils or customary forums for resolution,” but the 
surveys showed surprisingly heavy use of magistrates courts as well.’ Governments also gave 
courts more latitude. Fora variety of reasons—the need to curb corruption, an effort to differ- 
entiate a new government from an arbitrary and abusive predecessor, and donor pressure— 
several heads of state granted judiciaries more autonomy and refrained from actions that visibly 
interfered with judicial independence. 

At the same time, judicial attitudes began to alter. Greater contact with other members of the 
legal profession at international meetings and the acquisition of new technologies made it 
possible for judges to share decisions and acquire copies of international standards, helping 
to diminish an “executive-minded” predisposition to favor the government in disputes. 


“Signaling” 


Courts that play a central role in postconflict transitions also make heavy use of signaling 
devices. Judges usually have found a way to signal their receptiveness to new kinds of cases or 
new lines of argument in their decisions. But they have experimented with other approaches 
as well. 

Many countries in Africa entertain advisory opinions from the judiciary and allowjudges to 
serve on national commissions. In the early stages of democratic transitions in Africa, senior 

judges have served on commissions charged with writing a constitution—for example, judges 

participated in South Africa’s constitutional transition, both in the drafting and, later, in the 
unusual certification process used to review the draft of the final document.” Justice Benjamin 
Odoki in Uganda presided over the redrafting of his country’s constitution. And former Chief 
Justice Francis Nyalali of Tanzania chaired efforts to determine whether or not his country 
would move to a multiparty system. Both acknowledged the difficulties and the risks. For 
instance, Nyalali worried that people would have a hard time separating his role as chair of the 
commission from his role as head of the court. If the final document was unsatisfactory, the 
court would attract some of the blame. “But ifwe succeeded,” he commented, “the image of 
the judiciary would be greatly improved.”* 


Influence Subject to Constraints 


The ability of African courts to stabilize postconflict democracy is constrained by substantive 
law and by scarcity of resources. . 

If lawyers sometimes magnify the importance of courts to outcomes like peace and democ- 
racy, social scientists are often oblivious to the constraints that legal rules impose. Courts do 
not have unlimited latitude to narrow the application of harsh legislation, declare practices 
unconstitutional, or apply the standards of regional and international documents as domestic 
law. The ability of African courts to decide cases in ways that promote and stabilize democracy 
depends on the wording of constitutions and laws, on the status of international treaties and 
conventions under domestic law, and on local precedent. 


* For fledgling institutions, there are times when the better part of valor is to limit the scope of activity. The willing- 
ness of citizens to place faith in the courts to resolve disputes impartially is partly a function of performance. When 
the risks of ineffectiveness run high, finding alternative ways of meetin disputes may be better than overburdening 
a system that has to play a very important role over the long term and that must gradually gain people’s trust. 

*% In Tanzania, a World Bank survey found that 6-8% of residents had used the magistrates courts in the previous 
year. Contemporaneous surveys in Uganda and Botswana asked whether a member of the household had appeared 
as a party to a case in the magistrates courts during the previous five years, Overall, 14% had done so, and 45% had 
in areas with frequent land disputes. See UNITED REPUBLIC OF TANZANIA, PRESIDENTIAL COMMISSION OF INQUIRYAGAINST 
CORRUPTION, SERVICE DELIVERY SURVEY: CORRUPTION IN THE POLICE, JUDICIARY, REVENUE AND LANDS SERVICE 11 (World 
Bank/CIET International, Dar es Salaam, July 1996); see also Widner, supra note 2. - 

*” See Certification of the Constitution of the Republic of South Africa, supranote 17; Certification of the Amended 
Text of the Constitution of the Republic of South Africa, supra note 17. 

*8 Interview with Justice Francis L. Nyalali, Dar es Salaam, Tanzania (May 29, 1996). 
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Many African constitutions offer relatively weak protection of civil and political liberties, 
although the newer documents generally are stronger than those they replaced. Like the 
Afr-can Charter on Human and Peoples’ Rights, they contain many limitations clauses and 
claw-back provisions. African constitutions afford some grounding for decisions stabilizing 
dercocracy, but they are not generally as fertile in this regard as constitutions in many other 
parts of the world. 

S-atutory law is also problematic. For example, the persistence of seditious libel laws provides 
a bzsis for limiting political criticism. “Societies acts” provide a vehicle for controlling freedom 
of association. And rules lowering the evidentiary showing that prosecutors must produce at 
pre-cminary hearings can open the judicial system to abuse—allowing governments to hold 
people i in jail without sufficient grounds and afterwards decline to prosecute the case at trial, 
in post instances after having caused serious financial and other injury. 

Tre second major constraint is financial. Courts rarely have adequate funds to carry out their 
operations. Usually, the courts can claim 1 percent or less of government budgets, and public 
budgets are small to begin with. Many new economic programs place countries on cash- 
accounting standards with cash budgets that must balance each month. These restrictions 
agg-avate the problem of limited resources by creating uncertainty about the release of funds 
frorz the treasury. 

Law reports lapsed in many parts of Africa in the 1980s and 1990s. Many governments also 
gave up the publication of statutes, and this lacuna has meant that magistrates and judges, 
especially at the lower levels, are put to rely on informal sources such as old university notes for 
thei-knowledge of the law, with predictable results. Although these materials are now becom- 
ing available again, their absence has impeded the courts’ effectiveness and ability to develop 
a national or regional jurisprudence supportive of democracy. 

These kinds of constraints limit the perceived effectiveness and fairness of the courts, and in 
turn may lessen popular willingness to resort to the law instead of the streets for dispute 
resolation. 


Recizrocal Effects 


Th= ability of the courts to influence public life may expand as other political openings occur. 
In most parts of the world, independent national courts have grown up slowly and haltingly, 
oftez in tandem with the expansion of competitive markets and democracy. The elements of . 
this trio have rarely appeared all at once, but each has tended to reinforce the others by creating 
mutteally supportive constituencies. For instance, over time, opposition political party leaders 
will fvor independent judiciaries to safeguard civil and political liberties and to ensure impar- 
tial ax-judication of election disputes. Likewise, entrepreneurs in competitive-market systems 
often come to believe that their investments depend on impartial enforcement of rules to 
preserve competition and protect contracts. Interest groups may also want impartial judicial 
reso-ation of disputes, hoping that principles of vested rights and non ex post factowill dissuade 
each new legislative session from overturning the laws its predecessor enacted.” 

On.the ground, one finds considerable evidence of reciprocal relationships and feedback 
effects. The effort to build judicial independence and to support decisions promoting civil lib- 
ertieshas corresponded in eastern and southern Africa with greater interest in markets and 
dem<xrracy. In many places, members of the bar, organized in law societies, have started to play 
watc-ndog roles and act as lobbies for independent courts and human rights, but they often do 
so after political space has already opened up. The existence of even a small space for comment 
and criticism has emboldened African lawyers, who in turn have begun to bring more civil and 
human rights cases to court. Their initiative accordingly reinforces the authority of the courts as 
impc-tant elements of the institutional landscape and creates more room for stronger action. 


e SeeWilliam M. Landes & Richard A. Posner, The Independent Judiciary in an Interest-Group Perspective, 18 J.L, & ECON. 
875 (1E75). 
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‘This kind of reciprocal causality works within court chambers, too. The former chiefjustice 
of Tanzania observed that “[c]ourage among judicial officers is [easier] to nurture and develop 
in a multi-party democracy than under a one party regime.” When judges see a surge of public 
support—and notice that the potential for retaliation (by other branches of government or by 
powerful litigants) has been limited by public opinion and international scrutiny—it becomes 
easier for the courts to act independently and to explore untried lines of interpretation. Insti- 
tutions can shape character and vice versa. 


Expectations About Courts and Democratic Transitions 


If the relationship between courts and postconflict transitions to democracy has these fea- 
tures, what does it bode for the future? What kinds of expectations does it generate? 

We can build on our several conclusions. Courts and law are likely to become more effective 
after a “critical juncture,” a confluence of events that causes the executive to delegate more 
authority to the courts and changes people’s willingness to take cases to judges for resolution. 
Where judges successfully signal their openness to certain types of cases and to democratic 
norms and practices, possibly through participation in constitution drafting, courts can become 
stronger players in transitions to democracy. 

At the same time, much variation will remain in the degree to which actual court decisions 
and the judicial process promote democratic norms. Resource constraints and the characteris- 
tics of the substantive law will continue to create diversity in the roles courts play, as well as in 
the content of decisions. But postconflict democracy and the role of the courts can gradually 
reinforce each other, growing stronger over time. 


IV. CONCLUSION 


Appropriate methods of dispute resolution are important to postconflict reconstruction and 
democratic stabilization. Indigenous and local methods of mediation and arbitration can quell 
the violence of local disputes and prevent the escalation of intercommunal strife. The role of 
a formal court system can also be enhanced over time, as a way of opening democratic space 
and resolving weightier controversies, including the monitoring of elections. Most bilateral aid 
programs now include assistance to judiciaries because policymakers have chosen to act on 
these hunches. But the relationship between courts and postconflict stabilization is not always 
straightforward. The attitudes of other social actors, the efficacy of courts in signaling their 
ambitions for intervention, the character of the substantive law, and the way resources are 
mobilized will shape the kinds of contributions courts can make. Considered use of inter- 
national tribunals can ease the pressures on fledgling court systems in dangerous postconflict 
situations, preserving their ability to function effectively in the future. 


* Francis L. Nyalali, Keynote speech delivered at a seminar organized by the Commonwealth Judicial Education 
Institute for judges in Kast and Central Africa, Sheraton Hotel, Kampala, Uganda (Feb. 26, 1996) (on file with author). 


UNITED NATIONS GOVERNANCE OF POSTCONFLICT SOCIETIES 
By Michael J. Matheson’ 


S:ace the end of the Cold War a decade ago, the United Nations has exercised authority 
in significant new ways to address various aspects of resolving conflicts and dealing with their 
consequences. These new approaches have included the use of force to end interstate and 
internal violence,’ the resolution of boundary issues and other disputes that might prolong 
the <onflict,* the elimination of threatening weapons capabilities,’ the prosecution of 
violations of international humanitarian law,* and the compensation of victims of the 
con— ict.” These actions have been taken either with the consent of the state or states involved, 
or pursuant to the authority of the Security Council under Chapter VII of the UN Charter, 
or both. 

Ir addition, the role of the United Nations has substantially expanded during this period 
with -espect to the governance of societies affected by conflicts. This expansion has assumed 
particular significance during the past two years with respect to the UN involvement in the 
conzkicts in Kosovo and East Timor. The following commentary outlines this development 
oflæ and practice concerning UN governance of postconflict societies and addresses some 
of the legal issues presented by it. 


I. PREVIOUS UN INVOLVEMENT IN GOVERNANCE OF POSTCONFLICT SOCIETIES 


Prior to the end of the Cold War, the United Nations had frequently been involved in the 
morsxoring of borders and cease-fires, and in the conduct or monitoring of elections, but _ 
had relatively little experience in the actual governance of territories. Under Article 77 of 
the CN Charter, the international trusteeship system applied to territories previously placed 
unde- League of Nations mandate, detached from “enemy states” as a result of World War II, 
or vCchintarily committed to the system by “states responsible for their administration.” These 
terriz>ries included island groups in the South Pacific that had been heavily affected by 
comzat operations in World War II.° However, the UN role with respect to such territories 
was prescribed by agreement with the states involved, and typically amounted only to very 
' general supervision, as actual governance was carried out by the state granted the trusteeship.’ 


" OF the Board of Editors. 

Sex e.g., SC Res. 678, UN SCOR, 45th Sess., Res. & Dec., at 27, UN Doc. S/INF/46 (1990), reprinted in 29 ILM 
1565 7990) (Iraqi invasion of Kuwait); SC Res. 929, UN SCOR, 49th Sess., Res. & Dec., at 10, UN Doc. S/INF/50 
(1994) (protection of civilians in Rwanda); SC Res. 940, id. at 51 (intervention i in Haiti); SC Res. 1031, UN SCOR, 
50th Sess., Res. & Dec., at 18, UN Doc. S/INF/51 (1995), reprinted in 35 ILM 251 (1996) (enforcement of Dayton 
Accor-s in the former Yugoslavia). 

2 SESC Res. 687, UN SCOR, 46th Sess., Res. & Dec., at 11, paras. 2-4, UN Doc. S/INF/47 (1991), reprinted in 
30 ILE. 847 (1991) (boundary between Irag and Kuwait). 

3 Sæ eg., id., paras. 7-14 (Iraqi weapons of mass destruction). 

4 Se 3C Res. 827, UN SCOR, 48th Sess., Res. & Dec., at 29, UN Doc. S/INF/49 (1993), reprinted in 32 ILM 1203 
(1993: (International Tribunal for the Former Yugoslavia); SC Res. 955, UN SCOR, 49th Sess., supranote 1, at 15, 
reprinted in 33 ILM 1602 (1994) (International Tribunal for Rwanda). 

5 Se, eg, SC Res. 687, supra note 2, paras. 16-19 (compensation for victims of Persian Gulf conflict). 

ê Th2 Marshall, Caroline, and Mariana Islands, formerly mandated to Japan, were placed under the UN trustee- 
ship szem in 1947 as a strategic trust territory, with the United States as administering authority. SeeTermination 
of Mandates, 1 Whiteman, DIGEST §36, at 705-06. 

7 Sec, €g., BRUNO SIMMA, THE CHARTER OF THE UNITED NATIONS 933-72 (1994). 
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The United Nations did administer Irian Jaya (western New Guinea) for seven months 
during the transition from Dutch colonial rule to Indonesian control in 1962-1963, pursu- 
ant to an agreement between Indonesia and the Netherlands.® The General Assembly created 
the United Nations Temporary Executive Authority for this purpose, which rapidly passed 
the territory from Dutch to Indonesian administrators.” 

The United Nations also asserted the right to govern the territory of Namibia after the 
General Assembly terminated the trusteeship that South Africa had first acquired under the 
League of Nations, and for this purpose created a Council for Namibia that was theoretically 
to have carried out the functions of governance.” However, South Africa declined to yield 
the territory to UN administration and the council never exercised these functions in any 
substantial way. In the end, when South Africa finally agreed to withdraw from Namibia, the 
United Nations Transition Assistance Group was created to monitor the agreed cease-fire 
and withdrawal of forces, as well as the election process, but the United Nations did not 
engage in governance.” 

The first major UN exercise in governance came with the 1991 Agreement on a Compre- 
hensive Political Settlement of the Conflict in Cambodia.” This Agreement established a 
Supreme National Council—composed of representatives of the contending Cambodian 
factions—that delegated various governmental functions to the United Nations, which were 
to be exercised by a UN Transitional Authority in Cambodia (UNTAC) to be created by the 
Security Council.” Specifically, UNTAC was given direct control over Cambodian agencies 
in the areas of foreign affairs, national defense, finance, public security, and information; 
supervision over other agencies that could influence the outcome of elections; and the right 
to investigate various other government organs to determine whether they were undermin- 
ing the accords and, if so, to take corrective measures.’ This authority was limited by the 
requirement that UNTAC follow any “advice” approved by a consensus of the factions repre- 
sented in the Supreme National Council, to the extent that it did not conflict with the 
Agreement.” All of these aspects of UNTAC’s role were added to the more traditional UN 
functions of enforcing a cease-fire and military demobilization," and conducting elections 
to establish a permanent national government.” 

The Security Council did not authorize these UNTAC functions pursuant to its mandatory 
powers under Chapter VII of the Charter; rather, the Council acted under its authority to 
make recommendations to states for the settlement of disputes. Therefore, the consent of 
the Cambodian factions was an essential ingredient of the legal basis for UNTAC’s mandate. 
In subsequent crises during the 1990s, however, the Council regularly acted under Chapter 
VII, which gave its decisions the force of international obligation, with or without the con- 
sent of the states in question (or other entities). 

Between the signing of the 1991 Cambodian accords and the eruption of the 1999 Kosovo 
crisis, the Council exercised its Chapter VII authority on many occasions to end conflicts, 
disarm hostile forces, restore order, punish war criminals, and the like, but it did not at- 
tempt to directly govern territories affected by a conflict. For example, the mandate of the 
UN force introduced into Haiti included replacement of the military regime with the 


è Agreement Concerning West New Guinea (West Irian), Aug. 15, 1962, Indon-Neth., 437 UNTS 274. 


9 GA Res. 1752, UN GAOR, 17th Sess., Supp. No. 17, at 70, UN Doc. A/5217 (1962); see D. W. BOWETT, UNITED 
NATIONS FORCES: A LEGAL STUDY 255-61 (1964). 


10 GA Res. 2248, UN GAOR, 5th Spec. Sess., Supp. No. 1, at 1, UN Doc. A/6657 (1967). 
1 See Self-Determination, 1978 DIGEST §1, at 38-54, 
!? For an excellent description and analysis, see Steven R. Ratner, The Cambodia Settlement Agreements, 87 AJIL 1 (1993). 


_ P Agreementon a Comprehensive Political Settlement of the Cambodia Conflict, Oct. 23, 1991, Art. 6 & Annex 
1, 31 ILM 183, 184 (1992). 


H Id., Annex 1, §B. 
8 Td., Annex 1, §A(2) (a). 
16 Td., Annex 1, §C. 
17 Td., Annex 1, §D. 
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elected Aristide government but not UN governance of the country.” The NATO-led force 
introduced into Bosnia with the endorsement of the Securitv Council was broadly author- 
izex to enforce the cease-fire and the redeployment of forces required by the Dayton Ac- 
cords, but governance was left to the Bosnian political entities." Clearly, the United Nations ` 
was reluctant to assume the functions of governing the territory of a sovereign state if 
incgenous institutions were available for that purpose. 


If. UN GOVERNANCE OF Kosovo 


Tae Kosovo conflict presented a radically different situation from those described above. 
Th= NATO air campaign had begun in March 1999 after the collapse of negotiations on the 
stacus of Kosovo between Serb officials and representatives of the Kosovar Albanians. On 
Mas, 6, the Group of Eight Foreign Ministers adopted a set of “general principles on the 
po&sical solution to the Kosovo crisis,” which included, among other things, an immediate 
and verifiable end to violence and repression in Kosovo; withdrawal from Kosovo of Serb 
mikcary, police, and paramilitary forces; and the deployment in Kosovo of effective inter- 
national civil and security presences. These principles were endorsed and adopted by the 
Uni:ed Nations” and ultimately accepted by the Federal Republic of Yugoslavia (FRY) as a 
basis for ending the Kosovo conflict.” 

Er the conclusion of the NATO campaign, the province was in a state of economic and 
social chaos. Out of a total population of about 1.7 million, 800,000 Kosovars had fled or 
been driven out of the province and as many as.500,000 others had been internally dis- 
placed; most of these refugees followed NATO troops back into Kosovo, but many found 
their homes and possessions destroyed or stolen.” At the same time, economic activity in 
much of the province had come to a halt as a result of Serb repression, war damage, the col- 
lapse of financial services and investment, and the departure of key personnel.” Serb officials 
anc. technical personnel had largely abandoned Kosovo and the FRY had ceased funding 
muricipal governments, causing schools, public transport, the courts, and other vital 
services essentially to shut down.” Relations between the Albanian and Serb residents of 
Kosc-vo were in serious disrepair, punctuated by widespread reprisals, looting, and seizures of 
horzes and other property, with no functioning law enforcement system to provide justice.” 

Clearly, the international community had to establish a system of governance, at least for 
an interim period. Without such governance, the chaotic situation would present a contin- 
uinz, acute threat of escalating violence and regional instability, as well as a serious humani- 
tarian crisis. 


8 SC Res. 940, supra note 1. . 

19 -eneral Framework Agreement for Peace in Bosnia and Herzegovina, Dec. 14, 1995, Annex 1-A (Agreement 
on the Military Aspects of the Peace Settlement), Art. VI; Annex 4 (Constitution of Bosnia and Herzegovina), Art. 
I, £5 ILM 75, 97, 120 (1996). At Dayton, the parties also agreed to request the designation of a high repre- 
senta ive to facilitate the parties’ own efforts to implement the accords. Security Council Resolution 1031, supra 
note _,a Chapter VII resolution, endorsed these arrangements. Over time and without objection from the parties, 
the kgh representative has interpreted the scope of his mandate as including the authority to make binding 
decisions on interim measures where the parties are unable to reach agreement, and to remove officeholders, 
incl ding elected officials, who are found by the high representative to be in violation of legal commitments made 
under the Peace Agreement or the terms for its implementation. 

* Statement by the Chairman on the Conclusion of the Meeting of the G-8 Foreign Ministers Held at the 
Pete-sberg Centre, May 6, 1999, SC Res. 1244, Annex 1 (June 10, 1999), 38 ILM 1451, 1454 (1999). 

èl Se SC Res. 1244, supra ncte 20, paras. 1-2. 

22 Se Report of the Secretary-General on the United Nations Interim Administration Mission in Kosovo, UN 
Doc. 5/1999/779, paras. 8-9 { July 12, 1999). The Secretary-General’s reports on UNMIK are available online at 
<http-/ /www.un.org/peace/kosovo/pages/kosovol .htm>. 

3 Se Report of the Secretary-General on the United Nations Interim Administration Mission in Kosovo, supra 
note 22, para. 16. 

*4 See id. paras. 11-15. 

?5 Sze id., paras. 5-6. 
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' On June 10, 1999, the Security Council adopted Resolution 1244, a binding decision 
under Chapter VII. Among other things, the resolution: 


— decided on the deployment in Kosovo “under United Nations auspices, of inter- 
national civil and security presences”;”® 

— authorized member states and relevant international organizations to establish the 
international security presence “with substantial North Atlantic Treaty Organization 
participation” and “under unified command and control,” and empowered the 
security presence to use “all necessary means” to establish a safe environment and 
facilitate the safe return of all displaced persons;”” 

— authorized the Secretary-General to establish “an international civil presence in 
Kosovo in order to provide an interim administration for Kosovo under which the 
people of Kosovo can enjoy substantial autonomy within the Federal Republic of 
Yugoslavia, and which will provide transitional administration while establishing and 
overseeing the development of provisional democratic self-governing institutions”;* 
and 

— enumerated the main responsibilities of the international civil presence, which in- 
cluded promoting the establishment, pending a final settlement, of substantial 
autonomy and self-government; performing basic civilian administrative functions; 
supporting economic reconstruction; maintaining civil law and order; and facili- 
tating a political process designed to determine Kosovo’s future status.” 


The mission of the international security presence—the Kosovo Force or KFOR—was 
similar to the traditional role of UN-authorized forces in restoring and maintaining order 
and removing or demilitarizing contending forces. The mission of the international civil 
presence, on the other hand, was unprecedented in scope and complexity. 

The Secretary-General promptly created the international civil presence—known as the 
United Nations Interim Administration Mission in Kosovo, or UNMIK—and appointed a 
special representative to direct it. The special representative then assumed “all . . . executive 
authority with respect to Kosovo,” including the right to appoint “any person to perform 
functions in the civil administration in Kosovo, including the judiciary, or remove such 
person.”*° He likewise asserted the authority to administer all funds and property of the FRY 
and the Republic of Serbia in the territory of Kosovo.” 

The structure he created for UNMIK reflected the heavy dependence of the operation on 
the efforts and resources of various states and international organizations. The mission was 
divided into four main components, each led by a different organization. First, a civil adminis- 
tration component, led by the UN Organization, was created to handle public adminis- 
tration and civil affairs (in particular, to revive health, education, and other public services); 
police (both to carry out police functions in the short term and to train and develop an 
indigenous force for the longer term); and judicial affairs (to reconstitute the law enforce- 
ment system, including by selecting and training judges, prosecutors, and prison personnel 
from all ethnic groups).” 

Second, an institution-building component, led by the Organization for Security and Co- 
operation in Europe (OSCE), assumed the tasks of promoting democratization and insti- 
tution building (including the training of local administrators, the development of local 
political and professional organizations, and the creation of independent news media); 


26 SC Res. 1244, supra note 20, para. 5. 

*” Id., para. 7 & Annex 2, para. 4. 

28 Id., para. 10. 

” Id., para. 11. 

2 UNMIK Regulation 1999/1 on the Authority of the Interim Administration in Kosovo §1 (July 25, 1999), All the 
regulations promulgated by UNMIK are available online at <http://www.un.org/peace/kosovo/pages/regulations>. 

31 Td., $6. 

2 See Report of the Secretary-General on the United Nations Interim Administration Mission in Kosovo, supra 

note 22, paras. 54-78. 
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eleczions (including voter registration and the development of provisional institutions for 
self-zovernment); and human rights (particularly ensuring compliance with international 
norms by police, courts, and detention authorities) .”° 

Third, a humanitarian component, led by the UN High Commissioner for Refugees, took 
responsibility for humanitarian assistance (including coordination of efforts by various inter- 
nat.onal organizations to provide food, shelter, and medical treatment for the many dis- 
placed Kosovars, as well as to revive agricultural production} and mine action (to identify 
anc remove land mines and unexploded ordnance) .” 

F=urth, a reconstruction component, led by the European Union (EU), was putin charge 
of the reconstruction of key infrastructure and other economic and social systems, including 
the development of a market-based economy, the coordination of international financial 
assiszance, and the resolution of trade, currency, and banking matters.” 

Tte performance of all these functions required that UNMIK identify the law that would 
gov=in in Kosovo and make new law as needed, which was done through the promulgation 
by tze special representative of a series of regulations. The first of these regulations asserted 
that “[a] Il legislative and executive authority with respect to Kosovo, including the admin- 
istreion of the judiciary, is vested in UNMIK and is exercised by the Special Representative 
of th2 Secretary ens ”3 Tt then stated that “[t] he laws applicable in the territory of Kosovo 
pricr to 24 March 1999"—that is, the laws imposed by the FRY prior to its withdrawal from 
Kos=vo—‘“shall continue to apply in Kosovo insofar as they do not conflict with” the mandate 
given to UNMIK by the Security Council or any regulations issued by UNMIK.*” 

Lazer the special representative specifically repealed certain FRY legislation that had been 
ado=ted in 1991 concerning property rights and housing, which he found to be discrimi- 
nato-y.*® However, this action did not go far enough for Kosovar Albanians and the newly 
appzinted Kosovar judges, who considered FRY laws to have been “part and parcel of the _ 
revccation of Kosovo’s prior autonomous status and an instrument of oppression since 
then ”” Ultimately conceding this point, the special representative decided that, in addition 
to his own regulations, the law applicable in Kosovo would be the law in force in Kosovo on 
March 22, 1989—that is, the law of Kosovo before the FRY stripped away its autonomy.” 

In any event, the special representative has continued to make law for Kosovo where ex- 
isting law did not suffice. By regulation, he has promulgated new law on such subjects as 
custcms duties and taxes;*! currency use and regulation;* the importation and sale of petro- 
leurt and other products;* and the regulation of telecommunications services,“ banks,” 


7s = id., paras. 79-90. 
— id., paras. 91-100. 
$ Sue id., paras. 101-09. 

3 UNMIK Regulation 1999/1, supra note 30, §1. 

87 -r æ., §3. 

eee Regulation 1999/10 on the Repeal of Discriminatory Legislation Affecting Housing and Rights in 
Property (Oct. 13, 1999). 

39 3e Report of the Secretary-General on the United Nations Interim Administration Mission in Kosovo, UN 
Doc. =/1999/1250, para. 55 (Dec. 23, 1999). f 

= UAMIK Regulation 1999/24 on the Law Applicable in Kosovo (Dec. 12, 1999). The regulation further provides 
that a situation is not covered by these sources of law, but is covered by UR aa law in force after 
Marc 1989, that law will be applied as an exception. 
‘i ea Regulation 1999/3 on the Establishment of the Customs and Other Related Services in Kosovo (Aug. 

199 

2 UNMIK Regulation 1999/4 on the Currency Permitted to be Used in Kosovo (Sept. 2, 1999). 

* UNMIK Regulation 1999/9 on the Importation, Transport, Distribution and Sale of Petroleum Products 
(Petra.eum, Oil and Lubricants) for and in Kosovo (Sept. 20, 1999). 

44 _EMIK Regulation 1999/12 on the Provision of Postal and Telecommunications Services in Kosovo (Oct. 14, 1999). 

* LLIMIK Regulation 1999/20 on the Banking and Payments Authority of Kosovo (Nov. 15, 1999); UNMIK Regu- 
lation 1999/21 on Bank Licensing, Supervision and Regulation (Nov. 15, 1999). 
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and nongovernmental organizations. He has created new court structures, defined their 
jurisdiction, and provided for the appointment and duties of judges and prosecutors.‘ 

In effect, UNMIK has functioned as a general lawmaking authority over a wide range of 
subjects, and will undoubtedly continue to do so as further needs and gaps in existing law 
are discovered. This additional activity will likely include the promulgation of new codes of 
criminal law and procedure to fill gaps in previous law and to ensure the availability of a 
fully functioning legal system to control interethnic violence as well as common crimes. New 
law may also be needed to enable UNMIK to administer or privatize state-owned and socially 
owned property with a view to encouraging economic revival and development. 

Finally, UNMIK’s mandate from the Security Council includes “the establishment, pending 
a final settlement, of substantial autonomy and self-government in Kosovo,” and “[f]acili- 
tating a political process designed to determine Kosovo’s future status,” taking full account 
of the Rambouillet accords.* Those accords, which had been elaborated prior to the NATO 
air campaign, would have adopted an “interim Constitution” for Kosovo if the FRY had been 
willing to sign.” Although the accords recognized that Kosovo was and would continue to 
be part of the FRY, that constitution would have given substantial governmental powers to 
a Kosovar political structure, with the exception of certain reserved areas such as monetary 
policy, defense, and most aspects of foreign policy. It will now fall to UNMIK to implement 
this aspect of the Security Council’s instruction to provide for an interim autonomous 
political structure for Kosovo, and then to pursue an undefined “political process” to reach 
a “final settlement.” This would be no small achievement. 


III. UN GOVERNANCE OF EAST TIMOR 


Within months after assuming the task of pacifying and governing Kosovo, the United 
Nations faced a task of comparable scope and complexity in East Timor. (In some ways it 
was more difficult, in that the United Nations did not have the assistance of such institutions 
as NATO, the EU, and the OSCE.) 

East Timor had been subject to Portuguese control until 1975, when Indonesian forces 
occupied it over the protest of the Security Council.” After many years of negotiation, Portu- 
gal and Indonesia agreed in 1999 to ask the UN Secretary-General to conduct a “popular 
consultation” of the East Timorese to determine whether they wanted independence or 
autonomy within Indonesia.” This consultation took the form ofa direct ballot in which the 
East Timorese rejected such autonomy.” When this result was announced, however, anti- 
independence militias engaged in an intense campaign of violence and intimidation that 
resulted in heavy destruction in East Timor and the displacement of hundreds of thousands 
of civilians.” 


4 UNMIK Regulation 1999/22 on the Registration and Operation of Non-Governmental Organizations in 
Kosovo (Nov. 15, 1999). 

17 E.g., UNMIK Regulation 1999/5 on the Establishment of an Ad Hoc Court of Final Appeal and an Ad Hoc 
Office of the Public Prosecutor (Sept. 4, 1999); UNMIK Regulation 1999/7 on Appointment and Removal from 
Office of Judges and Prosecutors (Sept. 7, 1999); UNMIK Regulation 1999/18 on the Appointment and Removal 
from Office of Lay-Judges (Nov. 10, 1999). 

* SC Res. 1244, supra note 20, para. 11(a), (e). 

* Interim Agreement for Peace and Self-Government in Kosovo, Feb. 23, 1999, ch. 1 <http://www.state.gov/ 
www/regions/eur/ksvo_rambouillet_text.html>. 

50 SC Res. 384, UN SCOR, 30th Sess., Res. & Dec., at 10, UN Doc. S/INF/31 (1975). 

5! See Report of the Secretary-General on the Question of East Timor, UN Doc. A/53/951-~ 8/1999/513 (May 
5, 1999) [hereinafter Report on Question of East Timor]. The Secretary-General’s reports on East Timor are 
available online at <http:/ /www.un.org/peace/etimor/docs/UntaetD.htm>. 

52 See Progress Report of the Secretary-General on the Question of East Timor, UN Doc. A/54/654 (Dec. 13, 
1999) [hereinafter Progress Report on East Timor]. 

53 Id., para. 32. 
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Ir response, the Security Council acted under Chapter VII of the Charter to authorize the 
establishment of a multinational force empowered to use all necessary means to restore 
ord=r and facilitate humanitarian assistance." This Australian-led force, known as the Inter- 
national Force for East Timor, quickly restored order, but the violence had already de- 
stroyed a large number of homes and other buildings, caused the collapse of the civil admin- 
istr=tion and judicial systems, and damaged or destroyed much of the waterworks and other 
essential public services.” 

f#z a result, the Security Council once again decided to entrust the United Nations with 
the burden of governance of a territory shattered by conflict. In Resolution 1272, again 
act.ag under Chapter VII, the Council established the United Nations Transitional Admin- 
istr=tion in East Timor (UNTAET), which was given “overall responsibility for the admin- 
istr=tion of East Timor” and empowered “to exercise all legislative and executive authority, 
incl iding the administration of justice.” The mandate of UNTAET included establishing an 
“efective administration,” assisting in the “development of civil and social services,” and 
supporting “capacity-building for self-government.” UNTAET would be led bya special repre- 
sermtative “who, as the Transitional Administrator, will be responsible for all aspects of the 
Uni:ed Nations work in East Timor and will have the power to enact new laws and regu- 
latizns and to amend, suspend or repeal existing ones.” 

Qace appointed, the transitional administrator rapidly exercised his authority through 
the -ssuance of regulations in much the same manner as the special representative for Ko- 
sov—. In the first of these regulations, he decreed that “[u]ntil replaced by UNTAET regula- 
tions or subsequent legislation of democratically established institutions of East Timor, the 
laws applied in East Timor prior to 25 October 1999 [would] apply in East Timor” insofar 
as they did not conflict with Resolution 1272 or UNTAET directives. At the same time, he 
ordered that a series of Indonesian security laws no longer be applied in East Timor.” In 
subsequent regulations, he promulgated rules for such matters as the appointment and 
rem val of judges and prosecutors,” the regulation of fiscal and budgetary matters,” and 
cur=ncy transactions.” 

S_mularly to UNMIK in Kosovo, UNTAET adopted as immediate priorities (apart from the 
restoration of order) facilitating the return and care of refugees and displaced persons,” 
the zestoration of public services through the reconstruction of essential infrastructure and 
the recruitment and training of administrators and civil servants,” and the rebuilding of the 
jud:ciary and the law enforcement system.” The revival of economic activity was also urgently 
req—ired, since an estimated 80 percent of the population lacked any means of support.™ 

Az to the political and economic future of East Timor, the situation is substantially dif- 
fereat from that of Kosovo. The international community never accepted that East Timor 
was a part of Indonesia or lawfully subject to Indonesian control.” Further, under the ac- 


4 SC Res. 1264 (Sept. 15, 1999), 39 ILM 232 (2000). 

55 Xe Progress Report on East Timor, supranote 52, paras. 35-38; Report of the Secretary-General on the United 
Natisns Transitional Administration in East Timor, UN Doc. $/2000/53, paras. 29-31 (Jan. 26, 2000) [hereinafter 
Repo-t on UNTAET]. 

5° SC Res. 1272 (Oct. 25, 1999), paras. 1~2, 6, 39 ILM 240 (2000). 

57 INTAET Regulation 1999/1 on the Authority of the Transitional Administrazion in East Timor §3 (Nov. 27, 1999). 

"8 UNTAET Regulation 1999/3 on the Establishment of a Transitional Judicial Service Commission (Dec. 3, 1999). 

53 UNTAET Regulation 2000/1 on the Establishment of the Central Fiscal Authority of East Timor (Jan. 14, 2000). 


60 £ g, UNTAET Regulation 2000/2 on the Use of Currencies in East Timor ( Jan. 14, 2000); UNTAET Regulation 
200C-’7 on the Establishment of a Legal Tender for East Timor (Jan. 22, 2000). 


ĉl Se Report on UNTAET, supra note 55, paras. 38-39. 
02 Ce id., paras. 40-42, 57-62. 

© Se id., paras. 44-53. 
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calling on Indonesia to withdraw its forces without delay). 
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cords concluded with Portugal and the United Nations in May 1999, if the Secretary-General 
determined that autonomy within Indonesia was not acceptable to the people of East Timor 
(as he did, following the “popular consultation”), Indonesia agreed to take the necessary 
steps to terminate its links with East Timor and transfer authority to the United Nations, 
which was to initiate the transition to independence.” Accordingly, the Secretary-General 
has stated that “fundamental and urgent policy decisions” must now be made for the 
‘purpose of “setting the foundations of an independent East Timor.” 


IV. LEGAL ISSUES PRESENTED BY THESE DEVELOPMENTS 


The novel and complex undertakings in Kosovo and East Timor could represent a very 
considerable change in the degree to which the United Nations will assume responsibility 
for the governance of territories that have been severely affected by conflicts. Obviously, 
they raise serious policy questions about the practical capability of the United Nations to 
perform this role, the long-term political viability of relying on the United Nations to bear 
such burdens, and the availability of feasible alternatives to the United Nations for this 
purpose. Much will depend on whether the Organization is ultimately judged to have suc- 
ceeded or failed in Kosovo and East Timor. 

Some important legal questions must also be asked. First, is there adequate legal authority 
for UN action in such cases? With respect to Kosovo and East Timor, in my view the answer 
is clearly yes. Apart from the consent given by Indonesia and arguably by the FRY, UN action 
was based on the authority of the Security Council under Chapter VII of the Charter. That 
authority is predicated, of course, under Article 39, on the Council’s determination of the 
existence of a “threat to the peace, breach of the peace, or act of aggression.” It is therefore 
not necessarily available in every imaginable breakdown of governmental functions. But the 
Council has shown a willingness during the past decade to act on the basis of a robust and 
realistic appreciation of what might constitute a threat to the peace. It has used its Chapter 
VII authority when the conflict or humanitarian crisis in question might have been char- 
acterized by some as essentially internal. The Charter vests this judgment in the Council 
and, in my view, the Council alone, guided by a good faith appreciation of its role and 
responsibilities under the Charter. I believe that any situation—even if occurring within a 
single state—that threatens the peace through such elements as cross-border violence, sub- 
stantial refugee flows, serious regional instability, or appreciable harm to the nationals of 
another state could lawfully form the basis for a determination by the Council under Chap- 
ter VII. The Council has the right to judge that such effects may flow from a severe human- 
itarian catastrophe of the sort presented by the situations in Kosovo and East Timor. 

Second, does the United Nations have adequate legal authority for the character and 
scope of the governance functions it has assumed? Once again, the Council acted in Kosovo 
and East Timor under Chapter VII of the Charter, and the scope of the measures it may take 
under that chapter is very broad. Article 41 provides that the Council may decide what 
measures are to be employed to give effect to its decisions, without limiting the types of 
steps that may be chosen; it then recites a list of possible measures that does not include 
governance functions, but the list is clearly exemplary and not exclusive.™ 


Agreement on the Question of East Timor, May 5, 1999, Indon.-Port., Art. 6, in Report on Question of East 
Timor, supra note 51, Annex I. 

*” Report on UNTAET, supra note 55, para. 71. 

88 E., SC Res. 794, UN SCOR, 47th Sess., Res. & Dec., at 63, UN Doc. S/ INF/: 48 (1992) (Somalia); SC Res. 940, 
supra note 1 (Haiti). 

°° UN CHARTER Art. 41. Article 41 states: 
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to give effect to its decisions, and it may call upon the Members of the United Nations to apply such 
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Cn several occasions during the past decade, the Council has taken measures that affect 
legal relationships or may be characterized as governance functions but that do not appear 
on che Article 41 list, including the creation of judicial bodies with authority to try and 
pur ish individuals,” and the sequestration of government assets and the creation of a body 
to <istribute the proceeds to persons and entities with claims against that government.” As 
the appeals chamber of the International Tribunal for the Former Yugoslavia held, in reject- 
ing a challenge to the legality of the establishment of that Tribunal by the Security Council: 


As with the determination of the existence of a threat to the peace, a breach of the 
peace or an act of aggression, the Security Council has a very wide margin of discretion 
under Article 39 to choose the appropriate course of action and to evaluate the 
suitability of the measures chosen.... 


. .. The establishment of an international criminal tribunal is not expressly 
mentioned among the enforcement measures provided for in Chapter VII, and more 
particularly in Articles 41 and 42. 


It is evident that the measures set out in Article 41 are merely illustrative examples 
which obviously do not exclude other measures. 


.. . Logically, if the Organization can undertake measures which have to be imple- 
mented through the intermediary of its Members, it can a fortiori undertake measures 
‘which it can implement directly via its organs, ifit happens to have the resources to do so. 


Plainly, the Security Council is not a judicial organ and is not provided with judicial 
powers.... 


... Lhe establishment of the International Tribunal by the Security Council does not 
signify, however, .... that the Security Council was usurping for itself part of a judicial 
function which does not belong to it .... The Security Council has resorted to the 
establishment of a judicial organ . . . as an instrument for the exercise of its own 
principal function of maintenance of peace and security... .” 


There is no reason in principle why the Council cannot authorize other measures of gover- 
nance that it believes necessary to restore and maintain the peace, including the creation 
of administrative and judicial structures, the promulgation of laws and regulations, and the 
imposition of taxes and other financial measures. 

Taird, does the exercise of governance represent an impermissible interference with state 
sovereignty? I believe it does not. The exercise by the Security Council of functions under 
Chapter VII-does not derogate from the sovereignty of any UN member affected by its 
decsions. In adhering to the UN Charter, member states accept the authority of the Council 
under Chapter VII, and this acceptance of the Council’s authority is not a derogation from 
thei- sovereignty but an exercise of it. Article 2 (7) of the Charter, which precludes UN inter- 
verňon “in matters which are essentially within the domestic jurisdiction of any state,” 
expressly excludes enforcement measures under Chapter VII from this principle. 

Vehenever the Security Council, acting under Chapter VII, determines that some form of 
UN zovernance is necessary to deal with an immediate threat to or breach of the peace, the 


EC Res. 827, supra note 4 (creation of International Tribunal for the Former Yugoslavia); SC Res. 955, supra 
note 4 (creation of International Tribunal for Rwanda). 

7 SC Res. 687, supra note 2, paras. 16-19 (compensation for victims of Persian Gulf conflict). 

2}rosecutor v, Tadić, Appeal on Jurisdiction, No. IT-94-AR72, paras. 32-38 (Oct. 2, 1995), reprinted in 35 ILM 
32 (1396). 
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Charter obliges member states to comply with that decision. Article 25 states that UN members 
agree to accept and carry out the decisions of the Council. Article 48 requires that such 
decisions be carried out both directly by member states and through international agencies 
to which they belong. 

Fourth, what are the limits to the Council’s authority to make decisions providing for the 
governance ofa territory? This is perhaps the most difficult of these issues. May the Council 
change the final political status of a territory—for example, by recognizing its indepen- 
dence, transferring it from one state to another, or giving it permanent autonomy? May the 
Council make permanent changes in the legal system of a territory—for example, by 
promulgating a permanent constitution? 

Chapter VII itself does not expressly limit the measures the Council may take pursuant 
to its determination of a threat to or breach of the peace. (Article 51 preserves the right of 
states to individual or collective self-defense, but makes clear that the exercise of this right 
does not affect the Council’s authority to maintain or restore international peace and 
security.) Article 103 provides that obligations under the Charter—presumably including 
those resulting from Chapter VII decisions of the Council—prevail over obligations under 
any other international agreement. Article 2 does require the United Nations to act in 
accordance with a set of principles, which include the “sovereign equality” of all member 
states, and the Council would be bound to discharge its responsibilities in good faith com- 
pliance with these principles. Moreover, the Council would naturally need to comply with 
the procedural requirements of the Charter that apply to decisions under Chapter VII. 

All that said, I believe that there can in fact be situations in which the Security Council 
would be justified in directing a permanent change in some aspect of the status, boundaries, 
political structure, or legal system of territory within a state, if the Council should determine 
that doing so is necessary to restore and maintain international peace and security. To 
suggest some hypothetical examples: the Council might reasonably find thata change in the 
boundaries of a state is necessary to give its neighbors better security against a repetition of 
armed attack; or that a guarantee of autonomy to a particular part of a state's territory or 
population is necessary to avoid a repetition of civil conflict that would threaten the peace 
of the region; or that the permanent nullification of discriminatory restrictions on one pop- 
ulation group is necessary to bring such a conflict to an end. Of course, such measures may 
or may not be prudent in any particular case, should never be lightly taken, and, if taken, 
should always be exercised in good faith observance of Charter principles. 

At any rate, the Council’s authority to require measures of the sort already taken in Kosovo 
and East Timor cannot be doubted. These measures were plainly necessary to avoid a serious 
resumption of conflict, and took the form ofan interim administration designed to last until 
the peace was securely restored and the future of these territories could be determined 
through other political processes. As such, this type of UN governance is likely to find a 
prominent place in the international community’s inventory of tools for dealing with con- 
flict situations and postconflict societies. 


THE CONTRIBUTION OF DEMOCRACY TO REBUILDING 
POSTCONEFLICT SOCIETIES 


By Samuel H. Barnes” 


Tte central question of postconflict societies remains political: how to construct a stable 
forrr of domestic power sharing and governance. Adversaries mutually exhausted by conflict 
will still set an adequate degree of influence and voice in future political arrangements as 
the price of terminating the conflict. Where adversarial identities have become all-encom- 
passing or the war has gone on for too long, the only available solutions may be more radi- 
cal, mcluding autonomy or partition. 

Trte task of international mediators is to help the parties assess the available forms of shar- 
ing Dower. In the dominant view of the United Nations community and international 
finamcial institutions, the available choice set is the various forms of representative govern- 
men&—for both idealistic and practical reasons. Democracy has become the dominant polit- 
ical philosophy of the multilateral community, even where it is not always observed in prac- 
tice, and its breadth of participation may be likeliest to placate former adversaries. But any 
soci] engineer or planner must also take into account the practical problems that democ- 
racy will probably encounter in the aftermath of conflict, including the conditions necessary 
for i.s stability and prestige. In addition, the portfolio of democracy has varied structures 
that may give greater confidence to both sides and persuade the combatants to lay down 
them arms. 

Tris article is designed to explore what empirical social science has to say about the de- 
sigr. of democracy in the aftermath of conflicts. A hard look at the successes and failures of 
trar.:itions in the last several decades may tell ussomething about how to make democracies 
more likely to flourish where citizens have been at each others’ throats. 

Tre modesty of a social scientist is in order. Little is known with certainty; some evident 
resu.ts have limited applicability; and often there is simply no compelling evidence as to 
whet works and what does not. 

B_t social science does have a contribution to make—to identify some solutions that have 
. beer helpful, and to suggest which arrangements will not work in particular settings. 
Der-ocracy’s widely accepted authority may succeed even within societies that have suffered 
sericus trauma and conflict. 

Tr e countries fractured in the last decade of civil wars bear little resemblance to the orig- 
inal pioneers in the development of democracy, and they differ as greatly among them- 
selvss. Some seem poorly endowed to make democracy work. Many are economically under- 
developed; linguistically, religiously, and ethnically divided; lacking in natural resources; 
and >ften deficient in economic, human, and social capital. Some must also create a market 
eco-omy or engage in nation building. What combination of woes can be overcome is un- 
known and probably unknowable. We can readily admit that for some, achieving stable 
democracy in the near term is unlikely. And democracy alone will not cure all the problems 
faci-g unhappy peoples. Indeed, it may often be the result of the resolution of problems 


* G-af Goltz Professor and Director, BMW Center for German and sie Studies, Edmund A. Walsh School 
of Fcseign Service, Georgetown University. 
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rather than the cause, though the direction of causation in the human sciences is often dif- 
ficult to establish. 

Nevertheless, several strong forces work in favor of democracy today and suggest that its 
forms should be of interest in postconflict reconstruction: 


(1) The prestige of democracy has never been higher. Most rulers claim to be 
democrats of some genre. Except in a few scattered marginal states, only democracy 
possesses legitimacy at the ideological level. The twentieth-century struggles between 
alternative political and economic ideologies have largely subsided. This favorable 
image of democracy is demonstrated by public opinion polls almost everywhere.’ Apart 
from a few theocracies, alternative systems possess little political or intellectual appeal.” 
Political disputes today are more likely to concern the definition of the community than 
the centrality of democracy. 


(2) The operating principles of democracy are familiar, even at the local level. Though 
debate over the modalities of achieving democracy continues, especially in fractured 
societies,” there is general agreement on the basic features of democratic participation. 


(3) Democracy is generally associated with economic well-being. Most successful 
democracies today are prosperous, and the aspiring democracies want to be.* Genera- 
tional replacement will presumably strengthen democracy as long as economic progress 
lasts—for economic growth is linked to globalization, and an openness to private-sector 
development and information exchange, strengthening civil society. On the other 
hand, the long-term consequences for democracy of poor economic performance are 
unknown but potent with political unrest. Especially in postconflict transitions, successful 
economic growth anchors the chances for democratic government.” 


Thus there is a dark side. If democracy does not produce prosperity, at least in the 
medium term, it is likely to lose legitimacy. Most democrats hold as an article of faith that 
democracy contributes to economic growth, prosperity, and peace as well—but the empiri- 
cal record of past transitions may be inconclusive in a new economy. Moreover, rapid social, 
political, and economic changes leave many behind. Anyone seeking to build a stable demo- 
cratic regime, especially after civil war, cannot ignore the need to address issues of both eco- 
nomic growth and social justice as probable necessary conditions for successful democratization. 

One must also factor in the interplay of the state and the economy. In many postconflict 
situations, the state and its political apparatus may not be easily persuaded to give up op- 
portunistic control over the economy, and allow a genuinely private sphere. In Bosnia, for 
example, the power of the nationalist political parties and entity governments over all 
aspects of the economy (even including simple transfers of funds) has dampened economic 


! In surveys of the 1990s, residents of 50 countries were asked to react to statements about democratic political 
systems. The statement that “[d]emocracy may have problems but it’s better than any other form of government” 
gained agreement or strong agreement from 73% or more of the population in 49 countries. (In Russia, 57% 
agreed or strongly agreed.) See Ronald Inglehart, Political Culture and Democratic Institutions: Russia in Global 
Perspective, Paper presented at the annual meeting of the American Political Science Association, table 2, at 23 
(Aug. 31-Sept. 3, 2000) [hereinafter Inglehart, Political Culture]. Inglehart concludes that “democracy has become 
virtually the only model with global appeal.” Id. at 3; see also RONALD INGLEHART, MODERNIZATION AND POST- 
MODERNIZATION: CULTURAL, ECONOMIC, AND POLITICAL CHANGE IN 43 SOCIETIES (1997). 

? In his study of East German mass and elite opinions, Robert Rohrschneider points out that this former 
Communist country’s citizens quickly adopted the “easy” aspects of democratic ideology-—freedom and rights— 
though they were slower to develop concern for toleration and restraint in dealing with others. ROBERT ROHRSCHNEIDER, 
LEARNING DEMOCRACY: DEMOCRATIC AND ECONOMIC VALUES IN UNIFIED GERMANY (1999). 

3 See, e.g., Boutros Boutros-Ghali, Supplement to Reports on Democratization (Agenda for Democratization), 
UN Doc. A/51/761, annex (1996). 

* The case of India reminds us that national wealth is not always a necessary ingredient for democracy. The 
relationship between per capita income and the strength of democracy has generated a long scholarly discussion. 
Seymour Martin Lipset argued in 1959 that democracy is possible only when societies reach a certain level of pros- 
perity. Seymour M. Lipset, Some Social Requisites of Democracy: Economic Development and Political Legitimacy, 53 AM. 
POL. SCI. REV. 69 (1959). Lipset modified his view of this relationship in 1994. Seymour Martin Lipset, The Social 
Requisites of Democracy Revisited: 1993 Presidential Address, 59 AM. SOC. REV. 1 (1994). 

5 See Allan Gerson, Peace Building: The Private Sector’s Role, 95 AJIL 102 (2001). 


88 . THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 95:86 


growth. Economic control can serve as a source of patronage and disciplinary power for a 
po.ztical oligarchy, if the state is willing to forgo the long-term stability that may follow from 
successful growth. 

And, of course, the prestige of democracy does not itself solve the problem of defining 
the bounds of the polity in postconflict situations. Willingness to share the powers of gover- 
nance with an opposing group may be limited, especially after protracted and bitter fighting. 
This factor, however, renders it all the more pertinent to analyze the varied forms that 
democratic structures can take, including possible requirements of consensus on vital issues. 

Cne must acknowledge as well that democratic forms can be misused—especially in ethnic 
stre. The television broadcasts of 1996 in Bosnia come to mind. Despite the Dayton peace 
plan, election advertising by nationalist political parties continued to denigrate other ethnic 
communities as dangerous and untrustworthy. 

Pz2rhaps most troublesome is that democratization itself may destabilize a society, at least 
in the short run. “[W]hen elites are highly threatened by democratic change (as in Burundi, 
the jormer Yugoslavia, and historical Germany) ,” warns Professor Jack Snyder, they may rally 
etkaic sentiment or use ethnic violence to retain power. Trouble is less likely, argues 
Snvder, “when elites are guaranteed a satisfactory position in the new order.” Certainly, the 
virzaes of working democratic structures do not translate into a carefree path to the stabili- 
zation of democracy.’ 

Analysis of democracy from the perspective of social science also remains difficult. 
Intertwining empirical and normative issues can make it difficult to separate scientific de- 
scridtion from prescription and advocacy. In addition, it is challenging to generalize amid 
maay variables and few historical cases. A generation of social scientists has aspired in 
comparative analysis to “substitute variables for proper names” (especially country names).° 
Buroften, the hame of the country appears to have more explanatory power than other sys- 
tematic variables.” 

Nonetheless, policymakers must choose a basis for prescription. To aid in that enterprise, 
the present article will review the conditions under which successful democracies have 
functioned and their shared characteristics. It will also address aspects of institutional design 
thet may aid the reconstruction of divided societies. Wherever possible, we will rely on empiri- 
cal evidence and muster the most important empirical results from the study of democra- 
tiza-ion by political scientists. 

Aminimal concept of democracy focuses on contestation and inclusiveness—contestation 
for Dolitical power within a framework of rights and institutions,” and inclusiveness regard- 


6 ee id.; see also International Crisis Group, Why Will No One Invest in Bosnia and Herzegovina? (1999), obtainable 
from <http://www.crisisweb.org>. 

"JACK SNYDER, FROM VOTING TO VIOLENCE: DEMOCRATIZATION AND NATIONALIST CONFLICT 310 (2000). Snyder 
argues, perhaps controversially, that the international aid community is oblivious to this “harsh reality.” “[D]emoc- 
ratization,” he argues, “is likely to spark nationalist conflict in countries that have an underdeveloped economy; 
a pepulation with both poor civic skills and underdeveloped representative and journalistic institutions; and elites 
whe are threatened by democratic change.” Id. at 305. Ata minimum, in Snyder’s view, old elites may need to be 
“cushioned as they f[a]ll from power.” Jd. at 308. 

-The same qualification has been offered by social scientists in regard to the “democratic peace” hypothesis. 
Edward Mansfield and Jack Snyder have noted that the box score of mature democracies in declining to fight wars 
aga.mst each other does not determine what the dangers are in growing a new democracy. SeeEdward D. Mansfield 
& Jeck Snyder, Democratization and the Danger of War, INT'L SECURITY, Summer 1995, at 5; Edward D. Mansfield & 
Jack Snyder, Democratization and War, FOREIGN AFF., May/June 1995, at 79. More recently, Professor Snyder has 
exteaded his work to argue that formal democratic mechanisms may be exploited by transitional elites who seek 
to w= exclusionary nationalism as a means of retaining power, especially where the institutions of civil society and 
a fr2= press are underdeveloped. See JACK SNYDER, FROM VOTING TO VIOLENCE: DEMOCRATIZATION AND NATION- 
a CONFLICT (2000). 

ee ADAM PRZEWORSKI & HENRY TEUNE, THE LOGIC OF COMPARATIVE SOCIAL INQUIRY 17-30 (1970). 

r: 5e]. W.van Deth, Comparative Politics and the Decline of the Nation-State in Western Europe, 27 EUR. J.POL. RES, 443 (1995). 

! The continued existence of contestation presumes the maintenance of the rights and institutions necessary 
to protect and implement it. 
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ing the adult population’s right of participation in such contests.” Democracy’s charac- 
teristic institutions, such as the rule of law, parliaments, an accountable executive, citizens’ 
rights, and open elections, date from a time when only a small portion of the population 
participated in the political system. A broader inclusion—of those without property or edu- 
cation, as well as women—is largely a product of the twentieth century, which makes inclusive 
democracy a recent phenomenon. But building a new democracy need not replicate the 
growth sequence of the old. The rules of the democratic game do not have to be reinvented, 
after all, even though inclusiveness in all of its dimensions, especially that of social and eco- 
nomic equality, is still evolving. 

Democracy is an institutionalized process of decision making and societal learning, not 
a substantive formula for a regime. History, geography, and conflict can unquestionably 
impose constraints. Each political system must cope with i its unique combination of resources, 
location, populations, and traditions. 

It is the mix of circumstances that matters. No particular institutional, cultural, or lead- 
ership conditions are essential to successful democratization. Rather, it depends on how 
each aspect relates to the others. But one common catalyst for democracy is the rule of 
law—independent and effective judicial systems that can force officials to act within their 
legal authority. 


I. THE VIEW FROM CULTURE 


Democratic political life may be weakened by the cultural assumptions of the population. 
Where ethnic differences correlate with strong cultural divides, and these differences are 
not confined to a private sphere, the contest for control of public life may take on the 
desperation of an all-or-nothing contest. (Thus, democracy may work better where the private 
sphere is rigorously protected.) 

Culture is used by social scientists to refer to the shared assumptions of an interacting 
group. Public opinion may be seen as a collection of individual attitudes on a topic. Culture 
is instead more strategic—a reflection of what individuals think others in their group 
consider to be correct and proper beliefs and behaviors in a given situation. It is what “we” 
believe to be proper, rather than what “I” believe. (The definition of the group itself raises 
a separate question of identity.) Thus, an attempt to transform a political culture may have 
a cascading effect on individuals. For many actors, culture is simply a constraint—sensi- 
tivities that must be taken into account whatever one’s personal views. It does not necessarily 
prescribe behavior. 

In complex modern societies, there need not be many topics of strong cultural agree- 
ment. Though organized cultural communities command undeniable influence within a 
pluralist political system, individuals still remain free to pick and choose, constructing their 
own belief systems. Cultural conflict over particular issues may persist, but the multiplicity 
of issues in contention leaves people free to define themselves self-consciously as individuals 
in relation to social culture. 

But this is not the case in many societies, especially those that are most conflicted. Gen- 
erally, one does not choose whether one is Muslim or Christian in Bosnia or Lebanon or 


£ Definitions of modern democracy are found in Robert A. Dahl, Polyarchy: Participation and Opposition (1971), 
and Joseph A. Schumpeter, Capitalism, Socialism, and Democracy (1942). 

3 The social science literature on political culture is vast, and the subject of culture is much wider. Much of the 
general literature on culture is “soft” and humanistic in approach, which makes discussions of, for example, the 
compatibility of some religious beliefs and democracy hopelessly confusing. For a discussion of political culture 
as a topic for empirical analysis, see Samuel H. Barnes, Political Culture, Political Structure, and Democracy: The Case 
of Legitimation and Opposition Structure, in POLITICAL CULTUREAND POLITICALSTRUCTURE: THEORETICAL AND EMPIRI- 
CAL STUDIES 45 (Frederick D. Weil & Mary Gautier eds., 1994). For an empirical exploration of the role of culture 
in democratization ofa single country, see PETER MCDONOUGH, SAMUEL H. BARNES, & ANTONIO LOPEZ PINA, with 
DOH C. SHIN & JOSE ALVARO MOISES, THE CULTURAL DYNAMICS OF DEMOCRATIZATION IN SPAIN (1998). 
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Indonesia. Where primordial identities dominate, “other” may not be a meaningful cate- 
gorv. American-style multiculturalism has not arrived in today’s conflicted societies. 

Some cultural clashes can result from rapid change. Breakdown of familiar lines of cleav- 
age leads people to reexamine their identities, and under the wrong circumstances, they may 
cheose primordial lines as the most obvious point of reference, if not the deepest. Yet the 
puclic significance of cultural differences can easily be overstated. Political mobilization and 
elite-mass interaction must precede the injection of ethno-cultural issues into public affairs." 

[avisive processes are dynamic—ethnic conflict is the end product of a long chain of 
causation. It does not emerge spontaneously from cultural differences but, rather, from the 
breakdown of patterns of reconciliation and from processes of mobilization. Ethnicity may 
be seen by some as a “hard” entity based on primordial origins, and yet it is also a “soft” char- 
acteristic amenable to manipulation by elites in a volatile mixture of passion and interest.” 

Im evaluating the importance of cultural assumptions for democratization and postconflict 
reconstruction, they are better conceived of as biases that elites can manipulate and exploit 
then as conditions that prescribe a particular pattern of behavior. Indeed, it is useful to keep 
be=avior separate from culture and, in particular, not to deduce cultural assumptions from 
be-zavior. Behavior has several important influences, of which advancing one’s interests is 
among the most important. Penalizing antisocial behavior, through postconflict prosecu- 
tiors and lustration laws disqualifying offenders from office, can be used to overcome any 
advantage seen in ethnic incitement. 

Different groups may live together in relative harmony for centuries with little conflict,”® 
even when they politicize their differences in periods of rapid change. Ironically, democra- 
tizacion can be one of those perilous periods of change, as in the former Yugoslavia of the 
late 1980s and early 1990s, for democratization is associated with rising expectations, a 
higer level of resources, the assertiveness of newly active forces, and the relaxation of tradi- 
tior al constraints. 

Im evaluating prospects for postconflict reconstruction and nascent democracy, the 
intractability of culture should not be overestimated for the long run, nor its influence under- 
estimated in the short run. The passage of time and generational replacement show the 
lakile aspects of culture. Individuals alter few of their basic orientations after young adult- 
hozd, though some change goes on throughout the life cycle. But culture must be repro- 
duzed each generation, and itis never perfectly transmitted, especially in times of rapid soci- 
etal change. Thus, with the passage of time and the change of age cohorts, a society’s cul- 
turz] assumptions can be considerably altered. The resocialization of the German popu- 
laton in the years following the Second World War is a vivic. example of cultural change. 
In me late 1940s, support for National Socialism and negative views of German democracy 
we-= widespread throughout the country. But socialization in school, the revulsion of many 
young Germans at the deeds of their parents’ generation, and—especially—the economic 
pez-ormance of the new democracy led to a steady decline in approval of the past and the 


N As Payam Akhavan accurately observes: 


Contrary to the simplistic myths of primordial “tribal” hatred, the conflicts in the former Yugoslavia and 
Rwanda were not expressions of spontaneous blood lust or inevitable historical cataclysms. Both conflicts 
resulted from the deliberate incitement of ethnic hatred and violence by which ruthless demagogues and 
warlords elevated themselves to positions of absolute power. 


Payam Akhavan, Beyond Impunity: Can International Criminal Justice Prevent Future Atrocities? 95 AJIL 7, 7 (2001); see 
alse DONALD L. HOROWITZ, THE ETHNIC RIOT (forthcoming). 

18 See Donald L. Horowitz, Structure and Strategy in Ethnic Conflict: A Few Stets Toward Synthesis, in ANNUAL WORLD 
BALZ CONFERENCE ON DEVELOPMENT ECONOMICS 1998, at 345 (Boris Pleskovic & Joseph E. Stiglitz eds.,1999). 

" Tn an important study of interethnic cooperation, James D. Fearon and David D. Laitin have noted the rarity 
of ethnic violence between the many ethnic groups living in close contact with one another. James D. Fearon & 
Davi! D. Laitin, Explaining Interethnic Cooperation, 90 AM. POL. SCI. REV. 715 (1996). M. Steven Fish, a student of 
postsCommunist democratization, finds that ethnic homogeneity is unrelated to democratic achievement in those 
courtries. M. Steven Fish, Democratization’s Requisites: The Postcommunist Exberience, 14 POST-SOV. AFF. 212 (1998). 
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growing legitimacy of the Federal Republic of Germany.” The rebuilding of German democ- 
racy under the Allied occupation and the reconstruction of postwar Japan are examples of 
successful institutional and cultural transformations that expand the realm of the possible 
in democratization. The experiences of Germany and Japan emphasize the importance of a 
rectified educational system in postconflict transformation and democratization. 

Currently, scholars disagree about the compatibility of some religions or ethical systems— 
major components of culture—with democracy. In The Third Wave, Samuel Huntington 
raised the question of the compatibility with democracy of Eastern Orthodox Christianity, 
as well as Confucianism and Islam.’* Although few democracies have these cultural back- 
grounds, a strong case can be made for supposing that these traditions are not everywhere 
incompatible with successful democratization. All are multivocal in their teachings and 
capable of evolving.” 

On the other hand, successful democracies seem to exhibit widespread agreement on the 
main themes of their political cultures. There is agreement on the institutions and rules of 
the political game and generally on the philosophical or ideological rationale for them, 
without the necessity for agreement on other aspects of culture. A reasonably coherent politi- 
cal culture need not rest on similar agreement at the general cultural level. 

However, a cautionary note should be sounded if culture is defined more broadly. Pro- 
fessor Ronald Inglehart used a massive database from the World Values Surveys to sort out 
the relationships between economic development, culture, and democratization. His 
measure of cultural values was as a “syndrome of... orientations including trust, tolerance 
of outgroups, postmaterialist values and subjective well-being.” Inglehart concludes that 
cultural values “seem to provide the link between development and democratization,” cau- 
tioning that culture (in this sense)appears to “shape democracy far more than democracy 
shapes culture.” The need for values such as trust, tolerance, and nonmaterialist objectives 
can be “bad news,” he warns, “for anyone seeking a quick and easy solution to the problems 
of democratization.””" 

A noted scholar of the rational-choice school, Jon Elster, and his colleagues note yet 
another aspect of culture that may figure importantly in postconflict democratization. Ana- 
lyzing the transition to democracy in Eastern Europe, they conclude that the key ingredient 
is the adaptability of culture to the needs of a modern society: 


[T]he most significant variable for the success of the transformation is the degree of com- 
patibility of the inherited world views, patterns of behavior and basic social and political 
concepts with the functional necessities of a modern, partly industrial, partly already 
post-industrial society. ... [W]hat matters most is the social and cultural capital and its 
potential for adjusting the legacies of the past to the requirements of the present.” 


Il. THE VIEW OF RATIONAL ACTORS 


Rational-choice theory is familiar, of course, as a major alternative approach in social sci- 
ence for understanding political and social behavior. It focuses on individuals as rational 
beings who are able to rank their priorities and pursue their interests efficiently. This ap- 


U For a study that traces these changes through longitudinal analyses of German public opinion, see KENDALL 
L. BAKER, RUSSELL J. DALTON, & Kai HILDEBRANDT, GERMANY TRANSFORMED: POLITICAL CULTURE AND THE NEW 
POLITICS (1981). 

18 SAMUEL P. HUNTINGTON, THE THIRD WAVE: DEMOCRATIZATION IN THE LATE TWENTIETH CENTURY 298-311 (1991). 

19 See Alfred Stepan, Religion, Democracy, and the “Twin Tolerations,” J. DEMOCRACY, Oct. 2000, at 37. 

* Inglehart, Political Culture, supra note 1, at 3. Inglehart labeled these as “survival values” vs. “self-expression 
values.” The level of economic development in each society was measured by 1980 GNP/capita. Its degree of 
democracy was measured by the sum of Freedom House ratings, 1981-1998. Id. 

"1 Yd. at 10-11. j 

?? TON ELSTER, CLAUS OFFE, & ULRICH K. PREUSS, with FRANK BOENKER, ULRIKE GOETTING, & FRIEDBERT W. RUEB, 
INSTITUTIONAL DESIGN IN POST-COMMUNIST SOCIETIES: REBUILDING THE SHIP AT SEA 307-08 (1998). 
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preach need not be accepted as the best for social analysis in order to recognize the impor- 
tar:>e of individual interests in politics. Political actors have their own preferences and goals, 
an-| these strongly influence how they operate in institutional settings, as well as how they 
interpret and use cultural appeals.” The officials who manage the institutions of democracy 
will have individual goals that they seek to realize within these institutions. They will inter- 
prez the rules to meet their goals when they can. The role of institutions cannot be ade- 
qu=tely understood without placing it not only within the surrounding cultural context, but 
alsz in the context of individual actors. Institutions that do not provide a minimum level of 
rewards for individuals who work in them will not function well. 

Rational egoism’s lesson is the importance of law in democratization. Without institutions 
to =nforce the rule of law, political actors will ignore the public interest in favor of their pri- 
vate goals.** Low incomes, cultural tolerance of graft, and minimal institutionalization ren- 
de> new democracies vulnerable to corruption, nowhere more demonstrably than in post- 
cor-flict societies. The state sector is usually starved for funds, leaving officials prone to sur- 
viving by exploiting their offices. 

Im the long run, a market system may remove some of these temptations (or necessities) 
by providing a higher standard of living and alternative pathways for advancement. A market 
syst2m distances many areas of life from the state, lowering the appeal of the pursuit of 
pot tical power. In some neoliberal visions, the state “withers away” (in a fashion postulated 
by -arxism, though never observed). Short of this extreme, politics may become appro- 
pr:<tely marginal to the populations of healthy democracies.” Certainly, dampening conflict 
in civided societies will be easier where a free market flourishes. 

‘The institutionalization of democracy involves the developmentand enforcement of codes 
of zehavior, as a sanctioned institutional culture. Democratic consolidation is achieved when 
actors believe that they can successfully pursue their own goals and interests only by making 
them compatible with the goals and needs of the institutions of democracy—because de- 
mo=racy is the only game in town. Until that point, people who would benefit from alter- 
naive political systems have no reason not to pursue them. 

‘Thus, postconflict reconstruction must pay heed to the culture within which institutions 
function and the incentives of political actors, so as to dissuade individuals from losing 
co--tact with the collective purposes for which the institutions exist. Institutions, culture, and 
interests all contribute to the success of postconflict democratization. 


III. INSTITUTIONAL DESIGN IN POSTCONFLICT DEMOCRACY 


In postconflict reconstruction, mediators and local actors can seek to influence the evo- 
luton of political culture and individual incentives. However, perhaps the greatest room for 
the: immediate amelioration of political differences lies in suggestions for changed insti- 
tutional design. These suggestions pertain to executive-legislative relations, electoral sys- 
tems, federalism, and partition. In addition, it will be productive to look at two structured 
motels of democracy: consociationalism and corporatism. 


Robert Bates provides a classic illustration of how knowledgeable and democratically elected politicians may 
pursue policies obviously destructive of their countries’ economic well-being, because of their own need to survive 
polUically. ROBERT H. BATES, MARKETS AND STATES IN TROPICAL AFRICA: THE POLITICAL BASIS OF AGRICULTURAL 
PO_.CIES (1981). In rational-choice theory as such, a rational actor, strictly defined, will not work for collective 
benefits because he will receive the benefits regardless of his own efforts and one individual will almost never 
determine the outcome. See MANCUR OLSON, JR., THE LOGIC OF COLLECTIVE ACTION: PUBLIC GOODS AND THE 
TH=DRY OF GROUPS (1965). 

= See Jennifer Widner, Courts and Democracy in Postconflict Transitions: A Social Scientist’s Perspective on the African 
Cae, 95 AJIL 64 (2001). 

“There has been wide discussion of a decline in aspects of political participation in advanced democracies, 
thegh the evidence is still inconclusive. See MAX KAASE & KENNETH NEWTON, 5 BELIEFS IN GOVERNMENT (1995). 
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Executive-Legislative Relations 


The British model of parliamentary democracy is not typical. Though the responsibility 
of the executive to the legislature characterizes many parliamentary systems,” the majority 
of countries favors consensus-building mechanisms, rather than an adversarial model of 
government and opposition. Most parliamentary systems use proportional representation, 
not first past the post (i.e., a plurality in single-member electoral districts). As a result, several 
parties that “count” usually emerge and no single party commands a majority in parliament. 
This result leads to a pattern of coalition governments and a politics of not-always-successful 
consensus building,”’ a configuration with evident relevance to stitching together the torn 
fabric of postconflict societies. 

The role of the head of state is also of moment. A parliamentary system leaves the prime 
minister and cabinet (i.e., the government) dependent on the support of parliament. But 
the head of state may be a separate and independent figure—a monarch without power, or 
a president with varying degrees of power at the margins. The head of state may prove a 
rallying point for unity, even where severe political differences persist, or act responsibly to 
censure political excess. 

The presidential system constitutes the major alternative institutional arrangement for the 
relation of executive and legislature. It has varied greatly in its implementation. The president 
as chief executive combines ceremonial and executive functions and is popularly elected 
separately from the legislature. An independent judiciary is critical to maintaining the 
balance of power between the two branches.” 

- Scholars have been unable to agree on the most suitable set of institutional arrangements 
for difficult democracies—or for democracies in general. The presidential system has seldom 
functioned elsewhere as it does in the United States, and its utility for other countries, 
especially in Latin America and Southeast Asia, has been strongly disputed.” Party democ- 
racy is not incompatible with the presidential system. But its viability can depend on the 
distribution of party strength in the legislature, as well as on relations between the president 
and the majority legislative party. (Note, for example, the varied incidence of party oppo- 
sition between the presidency and Congress in the United States.) Professors John Nagle 
and Alison Mahr conclude that presidential dominance over the legislature is characteristic 
of “nations where democratization has failed, or where it never really got started.” 


*® Today’s models of the institutions of democracy evolved slowly and in only a few countries. In the British case, 
the power of the Crown was gradually shared with the nobility, the gentry, and the rising bourgeoisie. Through 
the creation of modern parties and other structures of mass mobilization, power was later shared with the adult 
population and finally vested in a prime minister and cabinet, drawn from the dominant party in the Commons. 
` Although the British Constitution is only partially a written one, and though—historically—the power of Parlia- 
mentis in principle unlimited, the British system is highly institutionalized, Those in power do not act arbitrarily, 
the courts operate independently without political interference, and the opposition flourishes. 

? The many varieties of proportional representation demonstrate that the number of parties can be reduced 
or expanded by design. There are also many examples of single-member districts’ giving rise to multiparty systems, 
so the relationship between electoral systems and number of parties is not a strong one. The number of parties 
reflects the number of dimensions of conflict in the society, as well as the electoral laws. 

*8 There are other patterns of executive-legislative relationships. For example, amendments to the Israeli Consti- 
tution now provide for the independent and direct election of the prime minister by the electorate. 

* For an introduction to the large literature on this debate, see THE FAILURE OF PRESIDENTIAL DEMOCRACY ( Juan 
J. Linz & Arturo Valenzuela eds., 1994) (Vol. 1: COMPARATIVE PERSPECTIVES; Vol. 2: THE CASE OF LATIN AMERICA); 
Juan J. Linz, The Perils of Presidentialism, J. DEMOCRACY, Winter 1990, at 51; Juan J. Linz, The Virtues of Parlia- 
mentarism, ]. DEMOCRACY, Fall 1990, at 84. But see GIOVANNI SARTORI, COMPARATIVE CONSTITUTIONAL ENGINEERING: 
AN INQUIRY INTO STRUCTURES, INCENTIVES AND OUTCOMES 97 (1994) (stating: “That presidential systems perform 
poorly—as Linz maintains... —in countries with deep cleavages and with a fragmented party system, is very true. 
But could they perform better—these conditions remaining equal—under parliamentary forms? Ceteris paribus 
I think not.”). 

39 JOHN D. NAGLE & ALISON MAHR, DEMOCRACY AND DEMOCRATIZATION: PosT-COMMUNIST EUROPE IN COM- 
PARATIVE PERSPECTIVE 207 (1999). ; 
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-hese findings may have consequences for institutional design in conflicted societies. 
Arend Lijphart argues strongly for the general superiority, especially for divided societies, 
of ne parliamentary system with proportional representation and coalition governments, 
whizh he labels consensual democracy.” Lijphart suggests that the consensus model is vastly 
sup2rior because, when combined with proportional representation, it assures minorities 
fai-representation and most often requires coalition cabinets, giving minorities easier access 
to ower sharing. But Donald Horowitz points out that parliamentary models have also led 
to authoritarian outcomes, especially in sub-Saharan Africa.” 

For the policy analyst, consensus democracy raises other troubling questions. One con- 
ceras the direction of causation. Does consensus democracy encourage and give rise to co- 
op=ration by the major political divisions of society? Or is it the result of patterns of coop- 
erection that develop when factions in plural societies have already conceded that they must 
reech accommodation?” This directional question has significant implications for how one 
introduces democratic machinery in the course of postconflict transitions, and counsels 
aga_nst impatience in international support of institutional change. The consensus-oriented 
mu tiparty parliamentary systems of postwar continental Europe evolved after decades of 
weak, ineffective, and divided democratic governments, which had failed to prevent the 
disesters of the first half of the twentieth century. The functioning of the postwar 
de:nocracies was the result of hard-reached consensus, as well as its cause. New democracies 
in ~onflictual societies may require equal time to reach the same level of consensus. 

A second question about consensual democracy is whether it can act decisively and 
effiziently. In divided societies, the greatest problem of consensual democracy is immobi- 
lism, the inability to get anything accomplished through governmental decision making. 
Mir orities may be reassured by having a veto over matters of great concern to them, and on 
occasion this may be a desirable feature of institutional design. But the experience of Bosnia 
an Herzegovina under the national constitution established by the Dayton peace plan 
shows the problem of mutual stalemate. Each ethnic community enjoys a veto on matters 
of “vital interest” in the national presidency, subject to review only by national legislators of 
the same ethnicity.** Even on minor issues such as common license plates, telephone area 
codes, and travel documents, the high representative of the international community in 
Bosnia has been forced to intervene to impose measures bv diktat. There is no reason, at 
present, to believe that, without this international arbiter, the factions would cooperate 
moze fully.” In other divided societies without an international tiebreaker, strong militaries 
have had their own view of national interest. Praetorian interventions and charismatic men 
on. norseback have been unhappy sequels to governmental immobility. 

(ther designs for institutions that reflect and protect minority interests deserve mention. 
Arert from electoral laws (discussed below), other solutions include assuring minorities a 
role in the cabinet or dividing the major offices of state among the dominant cultural and 


“4 AREND LIJPHART, PATTERNS OF DEMOCRACY: GOVERNMENT FORMS AND PERFORMANCE IN THIRTY-SIX COUNTRIES 
(1S9); AREND LIPHART, DEMOCRACY IN PLURAL SOCIETIES: A COMPARATIVE EXPLORATION (1977). 

Donald L. Horowitz, Comparing Democratic Systems, in PARLIAMENTARY VERSUS PRESIDENTIAL GOVERNMENT 203 
(Asend Lijphart ed., 1992). 

This issue is particularly applicable to consociational regimes, which are discussed below. 

CONST. Art. 5(2)(d) (Bosn. & Herz.), translated in 35 ILM 117 (1996), <http://www.ohr.int/ gfa/gfa-an4.htm>; 
see 50 Remarks of Douglas Rae, Nationalism and the Liberal State, in AFTER DAYTON: LESSONS OF THE BOSNIAN PEACE 
51,£2-53 (Ruth Wedgwood ed., 1999) (mutual vetoes are workable only where two conditions are met: where “all 
relevant parties [are] more or less satisfied with the status quo, so that none is seized by an urgent need to use gov- 
ernment as a mechanism of change,” and where “the environment is stable so that no external shocks demand 
the zttention of government as a steering mechanism”; id. at 53), <http://www.cfr.org/public/pubs/AfterDay.pdf&. 

Similar agonies of policymaking and coalition maintenance in France's Third and Fourth Republics led to 
the -ransition to the semipresidential Fifth Republic in 1958. Analogous problems of governmental stability in 
postvar Italy led to repeated calls for strengthening the executive, as well as a partial switch from proportional 
representation to a system currently consisting of three-quarters single-member districts and one-quarter propor- 
tional representation. 
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political groups, as Lebanon did for many years. These kinds of arrangements may dis- 
courage long-term efforts at collaboration, since the representatives in guaranteed posts 
have no immediate incentives to play down the issues that divide the society. Yet other 
methods of reassuring minorities involve entrusting special powers to a president, who 
stands above partisan politics, or setting up semipresidential arrangements that provide the 
president with special responsibilities for foreign affairs and defense and latent power to 
counter the prime minister and parliament. Still other methods include requiring a con- 
structive vote of confidence for a prime minister, so that an incumbent can be forced out 
only if the opposition can agree on a successor, as well as awarding special powers of 
parliamentary dissolution to the president or prime minister. 


Electoral Systems 


The method of selecting members of parliament can provide additional assurance to 
conflicting groups within a society.” Proportional representation has the appeal of affording 
each group or faction a parliamentary vote roughly equal to its proportion of voters at the 
polls. Proportional representation means that votes are.not “wasted” and ensures a wider 
variety of viewpoints than majority or plurality representation. However, proportional repre- 
sentation can also invite continued mobilization along the lines of societal cleavage. Where- 
as majority or plurality systems may encourage bargaining and coalition building within 
constituencies, proportional representation can replicate societal schisms in the legislature. 

Professor Horowitz, a leading scholar of ethnic conflict, points out that electoral constit- 
uencies in conflicted societies tend to be ethnically homogeneous and become more so 
through time.” This uniformity can be due to the deliberate gerrymandering of election 
districts, making local representatives more and more dependent on their core ethnic 
support.” In the face of such polarization, neither system can completely alleviate the con- 
cerns of minorities that have no hope of becoming majorities, yet proportional representa- 
tion is probably more reassuring. 

Realistically speaking, majorities will rule if they can. Only the wide dispersion of political 
power, so that there are no permanent majorities, will create appropriate incentives for the 
current majority to take the situation of minorities into account. 


Federalism and Partition 


Divided societies have historically employed several other ways of obtaining political 
unity—apart from the more attractive expedient of finding means of living together with 
minimum conflict. These alternative histories have included the ousting of minorities, 
partition into independent states, and the installation of the structures of federalism. 

The first method is hardly available to policymakers in an era sensitive to international 
human rights, even apart from an ideal of civic nationalism. To be sure, ethnic displace- 
ments have taken many forms, including the bloody nettoyage of the Bosnian war. In the 
aftermath of conflicts, population exchanges have been undertaken with the approval of 
Western powers, including the resettlement agreed in the Treaty of Lausanne after the 
Greco-Turkish War in 1923, and the expulsion of Sudeten Germans in 1945. Some states 


38 To be sure, no electoral system is unbiased; no matter what choice is made, it will advantage one party and 
one group over another. It is virtually a rule of politics that those who design electoral systems do so with a clear 
eye as to what they want to achieve in partisan terms. 

3 Horowitz, supra note 15. 

38 As Horowitz notes, “There are . . . bottom-up reasons for ethnically based parties once constituencies are 
homogeneous.” Id, at 363. Horowitz records that some countries experimented with electoral laws requiring that 
“candidates secure secondary support from differently composed constituencies adjacent to theirs.” Id. In 1978 
Nigeria required that a successful presidential candidate obtain a plurality and, in addition, a minimal level of 
geographic distribution among states. 
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ha in fact seen a blinkered sense of political community heightened through the expul- 
sion, destruction, or partition of minority populations. Poland, for example, lost most of its 
Jew.sh, German, Ukrainian, and other minorities in the twentieth century as a result of the 
Heocaust, the redrawing of boundaries, and expulsions. Hungary achieved near ethnic 
uniy through the redrawing of borders that left large Hungarian minorities in the multi- 
ethnic neighboring states of Romania, Croatia, and Slovakia—in effect, exporting the 
proolem at the cost of reducing the territory and population of Hungary. 

Extensive population exchanges between states are one method that, under some circum- 
star ces, has led to relative peace and stability. But it causes a drastic upheaval that no longer 
fals within the ethical repertory of the international community, not least on grounds of 
inc-vidual human rights. Forcible expulsions into neighboring states are also likely to 
copvert an internal problem into an international one. 

P litical scientists have considered partition into independent homogeneous entities as 
another remedy for divided societies. But scholars disagree as to its effectiveness in elimi- 
nating violence and instability. Some argue that it simply converts internal discord into 
int=rnational discord; others see it as a sometimes-acceptable alternative to civil unrest.” 
ProZessor Nicholas Sambanis assembled a data set of 125 civil wars, which produced twenty- 
on= partitions. Such partitions “do not help prevent recurrence of ethnic war,” Sambanis 
concludes, and “they may not even be necessary to stop low-level ethnic violence. Although 
it may seem like a clean and easy solution, partition fares no better than other outcomes of 
etknic civil war.” Partition is often complained of as freezing a status quo of hostile rela- 
tiozs, with none of the mediatory mechanisms that cohabitation may invent. 

Finally, federalism and other forms of decentralization are important ways of dispersing 
po~»er—and certainly more acceptable within the lexicon of political philosophers. Where 
social factions are also geographically concentrated, decisions about many divisive issues can 
be zelegated to relatively homogeneous units. Decentralization seems especially useful for 
m1-kilingual states, such as Switzerland, Belgium, and India. Decentralization has also been 
proposed as a possible solution to the struggle for control in Sri Lanka and Indonesia. In 
add_tion, federalism—in the sense of placing power over the center in the hands of local 
entities—can thwart the concentration of power, and thus aid democratization in post- 
conilict situations. 


In Favor of Institutions 


Social scientists correctly ascribe great significance to the evolution of institutions such 
as parliament, political parties, courts, bureaucracies, federalism, and the like in the devel- 
opacent of democracy, including postconflict democracy. Multiple strong institutions are 
associated with the effective dispersion of power. The rationalists also correctly point out 
that changing any aspect of the functioning of these institutions of governance affects the 
way a system operates, because it alters the way a rational actor will maneuver within the 
system. How institutions perform is indeed critical to the success of postconflict democratiza- 
tion. In societies with a thin institutional culture—-which often occurs in new democracies, 
and often for a very long period—individual actors find it easier than otherwise to manip- 
ulaz2 the few institutional instruments to their own benefit. Institutional patterns afford a 
cer-ain predictability, and the very absence of strong institutions encourages opportunistic 
pubic and private actors to discount the future and maximize immediate gains. Thickening 
the Drew of civil society and countervailing institutions thus makes an important contri- 


3 The literature is voluminous on this topic. For an important literature review and empirical analysis of the 
conse quences of partition, see Nicholas Sambanis, Partition as a Solution to Ethnic War: An Empirical Critique of the 
Thecrstical Literature, 52 WORLD POL. 437 (2000). 


o ed. at 439, 
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bution to constraining social egotism, and creating incentives for altruistic action. A new 
formal constitution does not constitute the sum total of needed institutional growth, espe- 
cially in the aftermath of conflict. 


Two Problem-Solving Arrangements 


Two other forms of democracy warrant particular attention from scholars and policy- 
makers seeking to support political reconstruction after ethnic and factional conflicts. The 
first is consociationalism and the second is corporatism——two methods of structuring the 
intermediation between government and citizens. 

Consociationalism and corporatism emerged in the twentieth century as forms of societal 
decision making that complement without replacing parliamentary government. Each ac- 
cepts and institutionalizes the major lines of division within a society, building them into 
decision making in a manner acceptable to the actors. These are key variations on the con- 
sensus model of democratic institutions and alternatives to the pluralist mode of representa- 
tion of interests dominant in the United States. Consociationalism is primarily called for 
when societal divisions are cultural in nature, that is, religious, linguistic, ethnic, and the 
like,** whereas corporatism deals primarily with economic divisions. Sometimes the two 
models are used concurrently. Both are widely viewed by political scientists as plausible 
methods of reducing conflict, though the scholarly literature documents their limitations. 

Consociationalism involves cooperation between elites that represent segments of society 
organized along cultural lines. In the European case, Belgium, Switzerland, Austria, and the 
Netherlands have used consociational models. The classic example is the Dutch experience 
in the first three-quarters of the twentieth century. Consociationalism provided stable de- 
mocracy in the Netherlands until economic development and social and geographical 
mobility allowed evolution into modern European consensus patterns. Each segment of 
Dutch society maintained its own political party, trade unions, schools, newspapers, organi- 
zations of civil society, and mutual-aid societies administering state assistance programs, as 
well as independent access to radio and television. Each social segment was highly “mobi- 
lized” in separate organizational structures, but there was virtually no interaction between 
them at the mass level. Separatism was aided by geographic concentration.” Individuals 
worked their way up the structure of each segment, and when they reached the top, they 
dealt with the elite leaders of other segments on matters of mutual concern. Coalition gov- 
ernment required at least two cooperating segments, and grand coalitions of all parties 
could be assembled for major crises. Elections were based on national-level proportional 
representation, with no minimum threshold required for inclusion, and intensive bargain- 
ing followed each election. Certain issues were not open to negotiation, such as state 
support for religious schools, and each segment also possessed a veto over particular policy 
areas. Some issues, such as foreign affairs, were largely nonpartisan. 

Professor Lijphart has reviewed consociational democracy in Third World nations and 
found many plural societies that employed its features.“ Lebanon between 1943 and1975 
was a Classic example of this type.® Other scholars are more cautious than Lijphart about 


*! Consociationalism has been explored in the many publications of Arend Lijphart: Typologies of Democratic 
Systems, 1 COMP. POL. STUD. 32 (1968); THE POLITICS OF ACCOMMODATION: PLURALISM AND DEMOCRACY IN THE 
NETHERLANDS (1968); and DEMOCRACY IN PLURAL SOCIETIES, supra note 31. For a critique of Lijphart’s views, see 
SARTORI, supra note 29, at 69--75. 

4 The segments, called verzuiling were both religious and political in nature, with separate segments for Catholics, 
Protestants, Socialists, and Liberals. 

4 Protestants were concentrated in the north of the Netherlands, and Catholics in the south. Socialists and 
Liberals were overrepresented in the most economically advanced provinces, North and South Holland. 

4t LIPHART, DEMOCRACY IN PLURAL SOCIETIES, supra note 31, at 142~76, 

“8 See Michael C. Hudson, Democracy and Social Mobilization in Lebanese Politics, 1 COMP. POL. 245 (1969). Lijphart 
notes that economist Arthur Lewis endorsed essentially consociational political structures as most suitable for the 
plural societies of West African states. SeeW. ARTHUR LEWIS, POLITICS IN WEST AFRICA, ch. 3 (1965). 
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the ability of consociationalism to bring peoples together in fractured societies. Horowitz 
rais2s the question of causation—after all, agreement may make consociationalism possible, 
ratter than the reverse. He also warns that too much can be expected of any institutional 
arrengement. But Horowitz concludes that consociational democracy is a practical solution 
to athnic conflict in countries that have already reached a certain level of consensus.” 

Tae second problem-solving arrangement to consider is corporatism, again classically 
asscciated with several European countries, including Germany, Austria, and Sweden. Many re- 
cen: post-Communist democracies have been influenced by these examples in establishing 
prez:umably desirable socioeconomic arrangements.“ Modern corporatism has relied on a 
tripartite structure of unions, business, and government, and has been especially successful 
in negotiating broad economic issues such as welfare, labor peace, and economic growth.* 
Co-Doratism has a thinner track record in negotiating issues concerning culture. It cannot 
be said with certainty how well corporatism has adapted to the economic sectors of devel- 
opřag countries, including agriculture and extractive industries, especially since civil society 
in g=neral in these countries is hampered by a thinner structure. 

Nonetheless, it bears observing that the political and economic structures of corporatism 
were successful in reducing bitter class conflict in Europe and creating and improving 
welfare-state policy, as well as gaining cooperation in guiding the economy.” Innovative 
poLcymakers may wish to consider its adaptability to other social situations where adversarial 
factions have developed a high degree of internal structure, and can meet on an elite basis 
to n2gotiate beneficial economic and social arrangements on behalf of their members. The 
lesson. of corporatism, perhaps, is that social bargaining need not be left to formal political 
instatutions alone. 

Aker a civil conflict, new institutions may suffer limited confidence. Invoking factional au- 
thority may be necessary for the grand bargains that will hold a successful transition together. 

Corporatism enjoyed strong support among some economists and political scientists 
thraughout the 1960s and 1970s, especially in Europe, as a highly productive and socially 


4€ DONALD L. HOROWITZ, ETHNIC GROUPS IN CONFLICT (1985); DONALD L. HOROWITZ, A DEMOCRATIC SOUTH 
AFRICA? CONSTITUTIONAL ENGINEERING IN A DIVIDED SOCIETY (1991). For a more recent summary, see Donald L. 
Hor-witz, Constitutional Design: An Oxymoron? Paper Presented at the annual meeting of the American Political 
Scie tre Association (Sept. 3-6, 1998) (corrected version). See also David Wippman, Practical and Legal Constraints 
on Irernal Power Sharing, in INTERNATIONAL LAW AND ETHNIC CONFLICT 211 (David Wippman ed., 1998). Arguing 
froma rational-choice perspective, Alvin Rabushka and Kenneth A. Shepsle reach a far more pessimistic con- 
clusscn concerning the potential for democratic stability under any institutional arrangement in multiethnic 
socie jes. They view ethnic conflict as a Hobbesian zero-sum game, where there are no win-win solutions. ALVIN 
RABUSHKA & KENNETH SHEPSLE, POLITICS IN PLURAL SOCIETIES: A THEORY OF DEMOCRATIC INSTABILITY (1972). 

# £ seminal article on corporatism is Philippe C. Schmitter, Still the Century of Corporatism? 36 REV. POL. 85 (1974). 
Schritter distinguishes state corporatism from societal corporatism. The former is a “top-down” version inspired 
by 19-h-century Catholic social doctrine and used as the basis for Mussolini’s construction of a “corporate” state 
in Itay, with functional representation through compulsory trade unions and other organizations in a “Chamber 
of Co-porations” that replaced the Chamber of Deputies. It inspired copies with varying degrees of surface credi- 
bility n Francoist Spain, Salazar’s Portugal, Perón’s Argentina, and other authoritarian regimes. Societal corpo- 
ratisx is “bottom up.” Membership is voluntary (though pressures to join the dominant organizations are 
comelling) and is based on independent trade unions and business organizations. 

#8 I sues have included income, taxation, health care, education and training, and unemployment and retire- 
men: denefits. Trade union and business associations have been convened in “peak” organizations and have met 
with representatives of the government cabinet to discuss issues and negotiate implementing actions, which they 
have then recommended both to their constituent organizations and to the parliament. Much of the debate has 
beer held among sectoral professional staffs, largely economists. These representatives speak the same profes- 
siona language, and yet have been able to integrate political and economic considerations based on experience 
with their own organizations and the opposing side. Decisions reached were adopted by the constituent organi- 
zaticrs and used by the government as the basis for the legislation and policy implementation. 

The corporatist system was really a device for implementing an implicit accord between European social 
dem=cracy and capitalism (i.e., the owners and managers of industrial and financial institutions). Social democrats 
rencamced any ambitions for nationalization or public ownership and control of industry, and In return gained 
the gearantee of a substantial share for employees (in the form of both wages and welfare-state benefits) of the 
increzsed income achieved through capitalism’s productivity and efficiency. See CHARLES S. MAIER, RECASTING 
BOUZSEOIS EUROPE: STABILIZATION IN FRANCE, GERMANY, AND ITALY IN THE DECADE AFTER WORLD WAR I (1975). 
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benign system. It has lost some of its reputation in the last two decades of globalization, as 
fostering structures that inhibit effective market competition. Globalization has exposed the 
competitive problems of national economies with apparently bloated welfare budgets and 
high unemployment. But corporatism has also bequeathed a powerful set of procedures for 
overcoming the divisions of class and poor relations between economic sectors, serving to 
structure societal policymaking in various democratic countries.” 


IV. THE ROLE OF CIVIL SOCIETY 


The importance of crosscutting allegiances in softening political divisions has long been 
noted in political science. In particular, the institutions of civil society are thought to give 
rise to multiple patterns of conflict and cooperation that ensure that people will find dif- 
ferent allies on different issues. The involvement of citizens in the associations of civil so- 
ciety is a major pathway to the development of a commitment to negotiation and compro- 
mise——as well as a didactic exercise increasing political and organizational skills and other 
forms of social capital. Developing civil society thus may.reduce the perception of social 
groups and individuals that conflicts must be all-or-nothing in nature. 

The role of civil society in democratization has been chronicled in many settings, but 
especially in the study of American politics.” Focusing on the Italian case, Robert Putnam 
has recently reiterated the general importance for democracy of the associations and orga- 
nizations that mediate between the individual and the state.” There are lexicographic dif- 
ferences among scholars: some define civil society as excluding associations that take a 
direct part in the political process, instead calling these “political society.” Others extend 
the category of civil society to include both political-interest groups and political parties— 
that is, almost everything that is not a part of the formal apparatus of the state or the family. 

These terminological differences do not erase the consensus that the intermediation of 
independent associations has been a key method of diffusing power and enhancing demo- 
cratic bargaining. 

In deeply conflicted societies, however, we must be more cautious. Political mobilization 
through exclusionary associations can instead reinforce social divisions. Separate and con- 
flicting associations may be maintained by each faction or ethnic group. As in the consocia- 
tional democracies of Europe, each may have its own cultural, religious, educational, and 
economic organizations. The advantages for democracy ofa rich associational life therefore 
“depend” on other circumstances.” International assistance in postconflict reconstruction 
should seek to support civic associations undertaking activities on a crosscutting basis—so 
that civil society does not serve to reify ethnic and factional identifications. 

Civil society is usually weak in new democracies, especially those emerging from modern 
authoritarian rule. And creating the institutions of civil society differs quite markedly from de- 
signing the institutions of government. It is in fact more difficult. One of the worst legacies 
of authoritarian rule is the lingering depoliticization of the population, where political in- 
volvement was confined to obligatory channels (and thus discredited) or else forbidden. Civil 


For example, corporatist models have had great appeal among the equality-minded new democrats of central 
and Eastern Europe. Anna Seleny argues that a “compromise-corporatist” model characterizes decision making 
in postCommunist Hungary, while a “confrontation-pluralist” model fits the Polish pattern. Anna Seleny, Old Politi- 
cal Rationalities and New Democracies: Compromise and Confrontation in Hungary and Poland, 51 WORLD POL. 484 (1999). 

51 See ALEXIS DE TOCQUEVILLE, DEMOCRACY IN AMERICA (Phillips Bradley ed., Alfred A. Knopf 1951) (1835). 

5? ROBERT D. PUTNAM, with ROBERT LEONARDI & RAFFAELLA Y. NANETTI, MAKING DEMOCRACY WORE: CIVIC 
‘TRADITIONS IN MODERN ITALY (1993). 

53 See, e.g., Sheri Berman, Civil Society and the Collapse of the Weimar Republic, 49 WORLD POL. 401 (1997) (demon- 
strating how the rich associational life of Weimar Germany contributed to the discrediting of democracy and 
facilitated the rise of National Socialism). 
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society under such regimes is often seen as a refuge from pol-tics, a retreat into the personal 
ne-vorks of family and friends, rather than as a vehicle for influencing political events.”* 

Cn the other hand, a milder form of traditional authoritarianism may drive civil society 
un Zerground but not destroy it—so that civil organizations, including opposition parties, can 
reemerge with the liberalization of regimes. This happened in most of Latin America. No 
Latin American dictatorship lasted more than twenty-one years, and Barbara Geddes argues 
thet the critical question for the revival of civil society is laps of time.” In contrast to Latin 
Arerica, Franco’s regime lasted almost forty years, and the lack of democracy in Communist 
Eu pe persisted even longer. The Eastern European experience revealed a “near absence 
of autonomous interest groups . . . that either are or could quickly be linked to class- or 
interest-based parties.” Moreover, Eastern Europe’s apparent lines of schism are cultural as 
well including ethnic, linguistic, and religious divisions—arguably harder to compromise 
than economic matters and material interests.’ 

For both consociational democracy and corporatism to work well, the population needs 
to identify with and feel loyalty to its social sectors—whether unions and economic asso- 
ciatsons (in the case of corporatism), or religious, social, ethnic, tribal, and political orga- 
nizations (in the case of consociationalism). To some considerable extent, individuals must 
be disciplined members of each. Otherwise, the leaders who speak for them will have no way 
of enforcing the social agreements made on their behalf. This willing allegiance is not 
widespread in new democracies. The weakness of civil sociecy and the uncertain nature of 
leadership in new democracies may undercut the viability of consociational and corporatist 
devices in the very states that might benefit from them. Populist and charismatic leaders 
mav perceive few incentives to keep their bargains and tolerate opposing points of view, 
which are the strengths of consociationalism and corporatism. Nonetheless, both models 
can add supporting structures to postconflict societies that enjoy forward-looking leadership 
anc a tradition of social organization. 


V. IMPLICATIONS FOR POSTCONFLICT RECONSTRUCTION 


There is no reason for dour pessimism concerning the pcssibilities of extending demo- 
cratic government to divided societies over the long run. Economic development seems to 
be 3 key variable, even if the direction of causation cannot be clearly seen. Abundant 
evid=nce indicates that, as per capita incomes rise, citizens’ desire to achieve the values 
rep-2sented by democracy also rises. The publics of most countries endorse the ideal of 
democracy, even where other commitments may impede the pace of its achievement. Suc- 
cessful democratization essentially depends on the constructicn of institutions that continue 
ove> time to support the rule of law and inhibit the concentration of power. The design of 
these institutions needs to be based on a realistic appreciation of the nature and power of 
the Interests involved. 


*4 This depoliticization was evident throughout Communist Europe and in Spain following the demise of 
Fran ’s long reign. SeeSamuel H, Barnes, The Mobilization of Political Identitr in New Democracies, in THE POSTCOM- 
MUNT CITIZEN 117 (Samuel H. Barnes & Janos Simon eds., 1998); MCDONOUGH, BARNES, 8 LOPEZ PINA, supra 
note 3. 

55 =arbara Geddes, Initiation of New Democratic Institutions in Eastern Europe and Latin America, in INSTITUTIONAL 
DESIN IN NEW DEMOCRACIES: EASTERN EUROPE AND LATIN AMERICA 15 (Arerd Lijphart & Carlos H. Waisman eds., 
1996). The one partial exception, Professor Geddes notes, is labor in Poland. 

© Ti. at 30. 

5 =mploying data from 1990 and 1991, Bernhard Wessels and Hans-Dieter Klingemann explore the possible 
relat enship between social differentiation and the developing party systems in the new democracies of central 
and Lastern Europe, concluding that there is no close connection. See Bernhard Wessels & Hans-Dieter Kimgemann, 
Trars‘ormation and the Prerequisites of Democratic Opposition in Central and Eastern Europe, in THE POSTCOMMUNIST 
CITIZIN, supra note 54, at 1. 
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The immediate aftermath of ethnic and factional conflict may pose the strongest chal- 
lenge for implementing democracy. The potential for the exploitation of democratic forms 
by nationalist and ethnicist elements is a chastising lesson of our recent experience in 
Bosnia and elsewhere. However, democracy can succeed as a cooperative form of gover- 
nance if enough people in a country want to make it work, especially people with human, 
social, and economic capital. Democracy’s premise, that power can be shared in a mutually 
constructive arrangement, is itself the political keystone of resolving bitter conflicts. Policies 
that increase economic resources, human and social capital, and experience with modern 
organizational life can increase the portion of the population—at both the elite and the mass- 
public levels—willing to make democracy work. 

The attraction of becoming a member of the developing democracies of the contempo- 
rary world is a strong incentive that can be utilized by the international community. The 
very debate over constitutional forms—including the role of coalition government, con- 
sensus versus majoritarianism, presidential versus parliamentary systems, consociationalism, 
and corporatism—~can be the occasion to develop a common vocabulary of civic culture. The 
role of international interlocutors is, in part, to sketch the rich array of options that have 
assisted other societies in achieving political equilibrium and cooperation. 


PEACE BUILDING: THE PRIVATE SECTOR’S ROLE 
By Allan Gerson" 


kkatrastate war is now the predominant form of armed conflict. The civil wars of the last 
de-ade have scarred the world’s poorest countries, leaving a legacy of more than five million 
deal, many more driven from their homes, billions of dollars in resources destroyed, and 
wa3-ed economic opportunity.’ Meeting the challenge of curbing such civil wars—and pre- 
ven-ing their re-ignition—requires a radical readjustment. Restructuring must reach beyond 
traxitional institutional mandates and methodologies. New players—particularly the private 
sector, as well as nongovernmental organizations (NGOs)—must be enlisted in a new ap- 
proach to economic peace building.” 

Ezalizing the gravity of the problem, leaders of the United Nations and the World Bank 
hare reached out to each other and to the private sector. Both supranational institutions 
no» seek to bridge their long-standing separation and disparate institutional cultures. The 
United Nations has traditionally been preoccupied with the politics of peace, tending to 
dismiss the role of economics in conflict resolution. The World Bank, preoccupied with macro- 
eccaomics, long ignored the political realm as beyond its mandate to eradicate poverty.’ But 
tocay there is new agreement about one basic point: the scourge of intrastate war will not 
be =ontained unless the vicious cycle of poverty, economic injury, and political grievance is 
brezen. Armed civil conflicts weaken the ability of a state to provide minimal social services 
and development in the neediest regions, further fueling grievances and readiness to take 


” Tirector, War-Peace Transitions Project, New America Foundation, Washington D.C.; and former counsel to 
the United States delegation to the United Nations (1981-1985). This article draws on work done by the author 
at th: Council on Foreign Relations and is the subject of a forthcoming book, Privatizing Peace: Responding to the 
Charging Face of Armed Conflict (with Nat Colletta). 

1 Sconomic losses from the Guatemalan civil war, for example, are estimated at $10 billion for the period 1980- 
1983 even without considering the cost of lost lives and physical injuries, and the loss of pctential foreign invest- 
mer... See Guatemala Historic Clarification Commission, Guatemala: Memory of Silence, Letter Dated 23 April 
199'rom the Secretary-General Addressed to the President of the General Assembly, annex, UN Doc. A/53/928, 
at 19 para. 72 (Apr. 27, 1999), obtainable from <http://hrdata.aaas.org/ceh/>. The costs of conflicts currently raging 
in Argola, Sierra Leone, and Congo, and those which have come to an uncertain end in Rwanda, the Balkans, East 
Tinacr, and the Palestinian territories, have not begun to be quantified. 

? See Ibrahim A. Elbadawi, Civil Wars and Poverty: The Role of External Interventions, Political Rights and 
Eco-twmic Growth, Paper presented ata conference of the World Bank’s Development Economic Research Group 
(Fel 22-23, 1999) <http://www.worldbank.org/research/conflict/ papers/war000.pdf> (study of 138 conflicts 
sinc= World War II, linking civil wars and poverty and demonstrating that “poverty . . . influences the probability 
ofa=vil war”); see alse Paul Collier, Economic Causes of Civil Conflict and Their Implications for Policy (June 15, 
2008 <http://www.worldbank.org/research/conflict/ papers/civilconflict.pd&. 

3 Tisregard of the politics of target countries was said to be required by the Articles of Agreement of the Inter- 
national Bank for Reconstruction and Development, July 22, 1944, 60 Stat. 1440, 2 UNTS 134, as amended, 16 UST 
1942. 606 UNTS 294. Article IV, section 10 states that “[o]nly economic considerations shall be relevant” in the Bank’s 
dealings—and a narrow interpretation has taken this to preclude the Bank from considering a state’s political 
conelict in its lending decisions, including repression at home or aggression abroad. In the early 1990s, this view 
begza to change, especially with regard to World Bank activity in the West Bank and Gaza, and section 10 was 
construed more liberally to conclude that “[vJiolation of political rights may . . . reach such proportions [as] to 
beceme a Bank concern due to significant direct economic effects or if it results in international obligations.” JOHN 
STREFLAU & FRANCISCO SAGASTI, PREVENTING DEADLY CONFLICT: DOES THE WORLD BANK HAVE A ROLE? ch. 3.3 
(Carr.egie Corp. 1988) <http:/ /www.ccpdc.org/ pubs/world/world.htm> (quoting Ibrahim Shihata, Memorandum: 
Issue: of ‘Governance’ in Borrowing Members 35-36 (1990)); see also John D. Ciorciari, A Prospective Enlargement of 
the Fules of the Bretton Woods Financial Institutions in International Peace Operations, 22 FORDHAM INT'L LJ. 292 (1998) 
(discussing evolution of legal interpretations of the Articles of Agreement and the resulting limitation on the Bank’s 
activi -y in postconflict situations—still crucial in debates about expanding the Bank’s role). 
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up arms.* The creation of employment and other economic opportunities can nurture and 
sustain fragile peace arrangements. But such efforts require close United Nations—World 
Bank partnering,” and engagement with the private sector as well. Over the long term, only 
the growth of new enterprises and investment is capable of providing the economic security 
that may salve the sources of conflict. ; 

The United Nations Millennium Declaration—approved by the largest gathering of heads 
of state since the Organization’s founding—endorses the central role of “post-conflict peace- 
building and reconstruction” in the UN work agenda.° Economic recovery is essential to ful- 
filling the UN mandate of preventing and resolving conflicts. The Millennium Declaration 
pledges to work toward “greater policy coherence and better cooperation between the United 
Nations, its agencies, the Bretton Woods Institutions and the World Trade Organization, as 
well as other multilateral bodies, with a view to achieving a fully coordinated approach to 
the problems of peace and development.” Drawing upon the groundbreaking recommenda- 
tions of the Brahimi Report on United Nations Peace Operations,’ the Secretary-General has 
cautioned that “peacekeeping operations should not be used as a substitute for addressing 
the root causes of conflict. Those causes should be addressed in a coherent, well-planned, 
coordinated and comprehensive manner with political, social and developmental instruments.” 

Yet close and effective UN~World Bank cooperation continues to be hampered by differ- 
ences over mandates and the appropriate roles they confer. Within the World Bank, contro- 
versy smolders over expanded engagement in conflict prevention and peace consolidation. 
Within the UN system, the lines between long-term development and postconflict recon- 
struction, and where agencies such as the UN Development Programme (UNDP) may fit into 
this continuum, remain blurred. 

Compounding the difficulty in establishing new patterns of cooperation is the gnawing 
realization that breaking the cycle of poverty and war may exceed the capability of both the 
United Nations and the World Bank, operating separately or in tandem. Conflict settlement 
requires the injection of optimism and hope born of employment and economic opportu- 
nity. Otherwise, fragile peace arrangements can rarely be sustained. And, over the long term, 
only the private sector is capable of growing new enterprises, opening investment opportuni- 
ties, and providing employment and enduring economic security. Moreover, the private 
sector can do more than serve as a source of foreign investment and economic growth. It 
can also be the catalyst for integrative approaches by the United Nations and the World 
Bank. Thus, not only closer UN—World Bank cooperation is at issue, but also how to achieve 
active and comprehensive engagement by the private sector, alongside nongovernmental 
organizations, dedicated to relief and reconstruction.” 


* See Guatemala Historic Clarification Commission, supra note 1, at 19, paras. 74-75 (citing the abandonment of 
social development as a factor responsible for continuation of Guatemala’s civil war). 


5 The case for World Bank engagementin the prevention and resolution of civil wars is also argued in STREMLAU 
& SAGASTI, supra note 3. i 

ê See United Nations Millennium Declaration, GA Res. 55/2, para. 9 (Sept. 18, 2000) (issued on behalf of the 
heads of state and government gathered at the UN Millennium General Assembly). 

7 Id., para. 30. 

8 UN Special Envoy Lakhdar Brahimi was commissioned by Secretary-General Kofi Annan to recommend ways 
to improve UN peacekeeping, after the shocks of Rwanda and Bosnia. See Report of the Panel on United Nations 
Peace Operations, Identical Letters Dated 21 August 2000 from the Secretary-General to the President of the 
General Assembly and the President of the Security Council, UN Doc. A/55/305-S/2000/809, annex (Aug. 21,2000). 


* Report of the Secretary-General on the Implementation of the Report of the [Brahimi] Panel on United 
Nations Peace Operations, UN Doc. A/55/502, para. 7(i) (Oct. 20, 2000). The same advice was tendered by the 
General Assembly’s standing peacekeeping review committee and endorsed by the Non-Aligned Movement. See 
Comprehensive Review of the Whole Question of Peacekeeping Operations in All Their Aspects: Reports of the 
General Assembly Special Committee on Peacekeeping Operations, UN Docs. A/54/839, para. 53 (Mar. 20, 2000), 
and A/54/87, para. 50 (June 23, 1999); Final Document, XIII Ministerial Conference of the Movement of the Non- 
Aligned Countries, para. 41 (Cartagena, Apr. 8-9, 2000) <http:/ Awww.un.int/colombia/Int%20Enero-Agosto%202000/ 
NOAL-%20DOC%20FINAL.htm>. 

© The United Nations Millennium Declaration, supra note 6, para. 30, resolves “[t]o give greater opportunities 
to the private sector, non-governmental organizations and civil society, in general, to contribute to the realization 
of the Organization's goals and programmes.” 
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Attracting private-sector investment in troubled areas is not easy. It requires innovation. 
A mix of noneconomic and economic incentives will have to be devised. Similarly, involve- 
meat of the private sector in the larger work of formulating strategy for postwar recovery will 
req.tire innovative thinking. Itcan also be the catalyst for integrative approaches by the United 
Nations and the World Bank. To accomplish these twin goals, a new structure is needed. A 
Peace Transitions Council (PTC) would enable the private sector to have a seat at the table 
witt representatives of the United Nations and its various constituent bodies, the World Bank, 
and the NGO community in the formulation and implementation of a postconflict strategy 
aired at successful war-to-peace transitions through an integrated approach. 


I. LAYING THE FOUNDATION FOR PRIVATE-SECTOR ENGAGEMENT 


Much of the current thinking on adapting international organizations to changing condi- 
tioms stems from the 1992 Agenda for Peace, the landmark study by Secretary-General 
Bo-tros Boutros-Ghali. The Agenda contends that the United Nations needs to transform 
itsef{—to go beyond the traditional missions of peace enforcement and peacekeeping. Ac- 
cording to the Agenda, state failures, characterized by crumbling or abandoned democratic 
stractures and the regression of economic self-sufficiency, have been compounded by ethnic 
and tribal war. “Nation building” is propounded to meet the underlying grievances that pro- 
pel zivil conflict. Despite its recent bad name in U.S. policy debates, the aim of nation 
builling is unassailable: to stop the unrest, and then to promote the rule of law and good 
governance. So, too, is the conclusion that nation building may not be possible without the 
res:>ration of security through international “peace-enforcement units’—more heavily 
armed than traditional peacekeepers and authorized to use force in cases where “[c]ease- 
fires have . . . been agreed to but not complied with.”” 

I- advocating expansion of the security role of the United Nations, the Agenda for Peace 
was aot treading on soil entirely new to the UN experience. Though peace enforcement is 
the only military role explicitly authorized by its 1945 Charter, the role of the United Nations 
firsz expanded to encompass a complex form of peacekeeping in response to the 1962 
Como crisis, an intervention supported by the United States. Despite Soviet objections, the 
International Court of Justice endorsed the right of the United Nations to perform this 
function in the Certain Expenses of the United Nations case.” Peacekeeping—even where a 
for is authorized by the General Assembly, rather than the Security Council—was justified 
as z legitimate UN activity insofar as it was tied to the Charter goal of maintaining interna- 
tional peace and security. In the view of the Court, the Security Council retained a primary, 
but not exclusive, responsibility in that area. 

By contrast, “nation building” hasnever received similar judicial endorsement. To be sure, 
various UN agencies like UNDP and UNICEF have always operated in the nebulous zone 
bet*een humanitarian assistance and development, working to assist movement toward 
der-pocracy and good governance. This is a part of nation building. But, as contemplated by 
Secrzetary-General Boutros-Ghali, nation building encompasses the deployment of inter- 


H aN AGENDA FOR PEACE: PREVENTIVE DIPLOMACY, PEACEMAKING AND PEACE-KEEPING, UN Doc. A/47/277- 
8/2% 11, at 22 (1992), UN Sales No. E.95.115 (1995). 

2 id., para. 44. On the continuing implications for international organizations of Boutros-Ghali’s pioneering 
suggestions, see STREMLAU & SAGASTI, supra note 3, ch. 1.1: 


3outros-Ghali’s readiness to acknowledge that problems of governance are also a general and legitimate 
zoncern of the UN marked a significant departure for an intergovernmental organization. The nature and 
>olicy implications of this challenge for the UN and other international institutions—including the World 
3ank—will be difficult to delineate and address. 


For z zritique of the concept of nation building and its expansion into a norm of humanitarian intervention, see 
Edwa-:d Luttwak, Koft’s Rule: Humanitarian Intervention and Neocolonialism, NAT’L INTEREST, Winter 1999-2000, at 57. 


'8 Certain Expenses of the United Nations (Article 17, paragraph 2, of the Charter), Advisory Opinion, 1962 
ICJ Exp. 151 (July 20). 
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national troops to support national transformations. However, the disastrous results of the 
UN intervention in Somalia in 1993 led to American disillusionment and then hostility to 
the concept. The subsequent failure, at enormous cost, of UN nation-building efforts in 
Cambodia further shook the confidence of key states at the United Nations. Rather suddenly, 
the very term “nation building” took on a somewhat odious air, and Boutros-Ghali, as its 
chief proponent, became the object of a concerted campaign by the United States and 
others to defeat his bid for reappointment. 

Yet, at about the same time the World Bank, with far less fanfare, was giving nation build- 
ing a more receptive welcome. Although criticism of local governance had been considered 
off-limits for the Bank over the years, as a consequence of internal legal opinions reading 
its mandate as reaching only purely economic matters, increasingly the Bank came to realize 
that it could ill afford to take such a narrow view. It seemed myopic to ignore the political 
context when lending monies or engaging in project support in war-torn regions. Failure 
to promote good governance, in situations where the opportunity presented itself, seemed 
at odds with the alleviation of poverty. 

In 1992 the opportunity for the readjustment of institutional inhibitions arose in two impor- 
tant areas—demilitarization in Africa, and peacemaking in Central America. The World 
Bank’s entry into demilitarization was based on a political calculation beyond its traditional 
reliance on purely macroeconomic factors. Understanding that idle standing forces in coun- 
tries prone to war may provide additional spurs for war, the World Bank—operating through 
its Africa Bureau, rather than any centralized initiative—undertook the difficult and novel 
task of devising incentives for demilitarization in Uganda. Uganda’s leadership had to be 
convinced to accept demilitarization, fearing that it would be destabilizing to leave thousands 
of former soldiers restless and unemployed, ready to join antigovernment militias. Demili- 
tarization required that the Bank promote the reintegration of ex-combatants through re- 
training and the provision of employment opportunities. The initiative was successful, and 
a harbinger of others to come with full World Bank approval.” 

Yet the Bank did not innovate as well in its other “political” engagement of 1992—the im- 
plementation of the El Salvador peace accords. The accords called for joint UN—World Bank 
efforts aimed at far-reaching political, social, and economic reforms, including a rigorous eco- 
nomic stabilization and structural-adjustment program, and the demilitarization and re- 
integration of ex-combatants. Despite its formal collaboration with the United Nations, the 
World Bank in fact took no part in demilitarization efforts and confined itself to purely macro- 
economic matters. The results, as characterized by two distinguished commentators, “was as 
if a patient lay on the operating table with the left and right sides of his body separated by a 
curtain and unrelated surgery being performed on each side.”” Still, it planted the seeds for 
more successful cooperation half a decade later in Bosnia, Kosovo, and East Timor. 

In 1995 James Wolfensohn ascended to the presidency of the World Bank, and with that 
came a new strong voice for engagement in the “political” arena. A small, but significant, 
outpost—the Post-Conflict Unit—was established under the leadership of the former head 
of demilitarization programs and assigned to handle the overall coordination of the Bank’s 
engagement in war-to-peace transitions. The search for “partnering” with various United 
Nations agencies began. Kofi Annan on behalf of the United Nations and Wolfensohn on 
behalf of the World Bank realized they would be better positioned to deliver a stabilizing 
“peace dividend” to leaders opting for settlement of their armed conflicts if they worked 
together. As described. by Secretary-General Annan in his “Millennium Report,” this new- 
found joint commitment means that “[cjonflict prevention, post-conflict peace-building, 
humanitarian assistance and development policies need to become more effectively 


‘4 See generally NAT J. COLLETTA, MARKUS KOSTNER, & INGO WIEDERHOFER, THE TRANSITION FROM WAR TO PEACE 
IN SUB-SAHARAN AFRICA (World Bank 1996) <http://www.worldbank.org/html/extpb/warpeace/transit.htm>. 
' Alvaro de Soto & Graciana del Castillo, Obstacles to Peace Building, 94 FOREIGN POL’Y, Spring 1994, at 69. 
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integrated.”! The provision of employment and economic opportunities thus came to be 
vieved as pivotal to peacemaking—~and active participation by the private enterprise as its 
ind_spensable component.” 


Cozating the Private Sector 


Engagement of the business community in conflict-torn countries became a key focus for 
bo: institutions. At the Business-Humanitarian Forum in Geneva on January 27, 1999, 
Sec-etary-Genera]l Annan summarized a message delivered at various economic summits and 
bus ness gatherings: “a fundamental shift has occurred in the UN-business relationship,” he 
no-2d. “The United Nations has developed a profound appreciation for the role of the 
priate sector, its expertise, its motivated spirit, its unparal-eled ability to create jobs and 
weath.... In a world of common challenges and common vulnerabilities, the United Nations 
and business are finding common ground.” The same theme was articulated by World 
Baztk President Wolfensohn in his Comprehensive Development Plan of January 21, 1999. 
Re-erring in part to postconflict relief, he reaffirmed that “[i]t is absolutely clear that do- 
mestic and foreign private investment is the key to economic growth and employment.””” 
WcKensohn confirmed as Bank policy a trend that had beer. ongoing for the last five years 
or nore—the Bank’s mounting role in combating corruption, the absence of the rule of 
law, and inadequate public administration in grantee states. These deficiencies were seen 
botk as threats to economic prosperity and, more ominously, as precursors to state failure. 
Newecting them would lead to more complex emergencies, jeopardizing regional peace 
and setting back economic development for years to come. 

I= countries undergoing the transition from war to peace, the failure of economic pro- 
grams aimed at growth in a free-market atmosphere can have particularly dire conse- 
quences. In this environment, a quick influx of capital and know-how is essential to serve 
as a counterweight to recidivist violence. In countries where fledgling peace efforts are foun- 
dering, a tangible promise of employment, trade, direct investment, and the promotion of 
local enterprise can have a major stabilizing effect. Yet enlisting the private sector at the 


16 OFI ANNAN, WE THE PEOPLES: THE ROLE OF THE UNITED NATIONS IN THE 21ST CENTURY, para. 48, UN Doc. 
A/54/2000*, UN Sales No. E.00.1.16 (2000) <http://www.un.org/millennium/sg/report/full.htm>, at 14. Inte- 
gratcn of functions becomes critical “to transfer the momentum of crisis response to recovery, rehabilitation and 
devebpment activities.” United Nations Development Programme, Bridging the Gap: A Report on Behalf of the 
IASCReference Group on Post-Conflict Reintegration (Aug., 1999) <http://www.reliefweb.int/iasc/ Documents/ 
wg33-_2.doc>. l 

1" Se Secretary-General Proposes Global Compact on Human Rights, Labour, Environment, in Address to World 
Ecom>mic Forum in Davos, UN Press Release SG/SM/6881/Rev.1 (Feb. 1, 1999) <http://www.un.org/News/ 
Press“docs/1999/19990201.sgsm6881.rl.html>; see also Report of the Secretary-General on the Work of the 
Organization, UN GAOR, 54th Sess., Supp. No. 1, paras. 136-39, UN Doc. 4/54/1 (1999) <http://www.un.org/ 
Doc: SG/Report99/toc.htm>. 

18 Eofi Annan, Message to the Business Humanitarian Forum, Geneva (Jan. 27, 1999) <http://www.bhforum.ch/ 
repat/mesage.htm>. 

9 James D. Wolfensohn, A Proposal for a Comprehensive Development Framework (A Discussion Draft), pt. 
II §41 Jan. 21,1999) <http://www.worldbank.org/cdf/cd£.pdf>; see alsoSTREMLAU & SAGASTI, supranote 3 (calling 
for firther examination of the World Bank’s interactions with private-sector groups through two modalities: 
existing private-sector-oriented affiliates, such as the International Finance Corporation ard the Multilateral 
Inves ment Guarantee Agency; and the Bank’s encouragement of foreign investment by the business community). 
Strezclau and Sagasti note that 


one of the most significant global developments in recent years has been a reversal in the ratio of public to 
drivate capital flows to developing countries. ... 


... {I]t is clear that the World Bank should intensify its relations with a range of other organizations— 
consulting groups and private firms from developing countries, the r:on-English-speaking academic com- 
munity, the electronic mass media (especially international television) ,aongovernmental organizations, and 
private foundations—in the interest of furthering its expanded role in post conflict reconstruction, good 
governance, and conflict prevention. 


Id., ck. 4.5. 
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stage where it matters the most—shortly after a peace treaty or accord is reached but when 
tensions remain inflamed and violence can be sparked by the slightest provocation—is 
problematic. Although a growing number of private-sector businesses and companies can 
be counted on to explore economic participation in postconflict contexts, they generally 
shun early engagement. Even if issues of market size and demand can be satisfactorily re- 
solved, the absence ofan established rule of law and good governance and the lack of personal 
security bode badly for foreign investment, especially where good opportunities abound 
elsewhere. Not surprisingly, therefore, engagement in areas of uncertain security and unpre- 
dictable futures is often deferred until conditions stabilize. Herein lies the predicament: 
stabilization itself depends on private-sector entry; hence, waiting for stabilization as a 
precondition for entry becomes a self-defeating proposition. 

Today’s challenge is thus to find the means to make private-sector engagement attractive, 
especially at this early stage. Ideally, corporate participation would provide twin benefits: (1) 
investment, with resulting jobs and opportunities, and (2) the provision of managerial know- 
how and expertise to enable all the actors in the field—the World Bank, the United Nations, 
and civil society—to operate in a more streamlined and synergistic fashion. 


Building on Business Interests in War-to-Peace Transitions 


Surely, the private sector shares a vital interest in not allowing whole areas of the globe, 
including nearly half the African continent, to fall victim to entropy. Yet early entry has 
often proven most attractive to businesses whose engagement frequently prolongs rather 
than abates conflict, particularly extractive industries that mine natural resources and firms 
that provide security services. 

Globalization has had a two-pronged effect in this regard. By facilitating privatization and 
trade liberalization, globalization has expanded business’s capacity to take advantage of rapid 
economic and technological transformations. It has also led to an increased focus on the 
human side of the ledger sheet: to the private sector’s potential for socioeconomic devel- 
opment and conflict abatement.” Multinational companies, whose revenues exceed the 
gross national product (GNP) of many developing countries, can influence events on a 
global and micro-scale,” supporting governments and others with whom they do business 
in their quest for greater accountability. However, faced with competitive pressure to expand 
markets, international firms in emerging and developing economies often find it easier to 
continue the ways of old by working in tandem with corrupt leaders than to break with the 
past and join forces toward building a more civil society.” This result is far from inevitable. 
Business leaders in a great many different sectors are also finding themselves under increas- 
ing countervailing pressure, both from within their ranks and from outside sources like the 
NGO community, to serve as a catalyst for positive change.” 


2 See ANNAN, supra note 16, para. 48 & p. 14 (“Greater consistency must be achieved among macroeconomic, 
trade, aid, financial and environmental policies, so that all support our common aim of expanding the benefits 
of globalization”); see also JANE NELSON, THE BUSINESS OF PEACE: THE PRIVATE SECTOR AS A PARTNER IN CONFLICT 
PREVENTION AND RESOLUTION 20 (Prince of Wales Business Leaders Forum, 2000) <http://www.international- 
alert.org/corporate/Pubs.htm> and <http://www.pwhblforg/csr/csrwebassist.nsf/content/fld2a3a4b5.html>. 
Nelson details the involvement of multinationals like Microsoft, British Telecom, Dell, Oracle, and IBM, among 
others, in mobilizing information and communications technology for humanitarian purposes in Kosovo and 
elsewhere. Id. at 108. 

21 See id. at 20. 

22 See id, at 44, 

2 See Jonathan Berman, Boardrcoms and Bombs: Strategies of Multinational Corporations in Conflict Areas, HARV.INT’L 
REV., Fall 2000, at 28; see also NELSON, supra note 20, at 75-87 (discussing corporate decisions to maintain or with- 
draw investments when dealing with repressive regimes, and arguing, with a focus on Burma, Angola, and the 
Sudan, that companies are now more likely to stay and improve a situation than to leave or work in concert with 
corrupt regimes). 
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Qverall, the private sector has amassed a good record in positively influencing the course 
of peacemaking. In South Africa the business community was instrumental in enabling a 
smooth transition from the apartheid regime to a multiracial state, avoiding the prospect 
of z bloody civil war. Consolidated Goldfields, for example, arranged and paid for secret 
meetings between the African National Congress and top Afrikaners during the last few 
years of apartheid—sessions credited with building the groundwork for the negotiations to 
enc apartheid.” The business community has also actively supported a peace agreement in 
Nor-hern Ireland. 

The experience of the private sector in Mozambique and in Gaza and the West Bank is 
alsc instructive, although the latter case illustrates the limits to what economic opportunity 
can accomplish in itself. 

Mozambique’s economic recovery, and the key role played by the private sector, is prop- 
erly -auded. Since the end of its devastating civil war in 1992, Mozambique has changed from 
the second poorest nation in the world to a country with great economic promise. Growth 
rates have reached 10 percent, inflation has decreased substantially, and foreign investment 
is e+panding. Mozambique continues to show signs of substantial postwar growth and 
dev=lopment, which have been only partially set back by the winter flood disasters of 1999.” 

Several factors contributed to this success. The signing of a general peace agreement in 
Rore in 1992 brought an effective end to the fighting, and the cooperation of demobilized 
insu-gents in establishing democratic political institutions.” Mozambique possesses an abun- 
dance of mineral resources, natural gas, and coal, which attracted foreign investment. Perhaps 
most important was the ability of the government to work with the private sector at home and 
abroad, renouncing the remnants of its Marxist philosophy. Since 1992, President Chissano 
has privatized more than 900 of 1,250 government-controlled firms. In conjunction with UN 
agencies, the World Bank, and NGOs, international companies have spurred Mozambique’s 
recovery”’ and the government has continued to attract substantial foreign investment.” 


*4 See Robert Zoellick, Strategic Philanthropy for Business, Keynote Address to the Business-Humanitarian 
Forun (Jan. 27, 1999) <http://www.csis.org/htmi/sp990127rbz.html>; see also NELSON, supranote 20, at 111-15 
(disc_ssing individual and collective business efforts at peacemaking in South Africa, Zambia, the Philippines, and 
Nortzern Ireland). 

5 Se Mozambique: Insider View, N.Y. TIMES, Dec. 4, 2000, at A6 (advertising supplement noting “swiftly advancing liberal 
econ=mic reforms” and “a government keen to cooperate with the private sector and woo foreign investment”). 

*6 an the Mozambique peace process, see generally Aldo Ajello, Mozambique: Implementation of the 1992 Peace 
Agreement, in HERDING CATS: MULTIPARTY MEDIATION IN A COMPLEX WORLD 615 (Chester A. Crocker, Fen Osler 
Hampson, & Pamela Aall eds., 1999); CAMERON HUME, ENDING MOZAMBIQUE’S WAR: THE ROLE OF MEDIATION AND 
GOOT OFFICES (1994); RICHARD SYNGE, MOZAMBIQUE: UN PEACEKEEPING IN ACTION, 1992-94 (1997). 

27 See generally 3 DIRECTORY OF AMERICAN FIRMS OPERATING IN FOREIGN COUNTRIES (1999); WORLD INVESTMENT 
REPCET 1998: TRENDS AND DETERMINANTS (UN Conference on Trade and Development, 1998) <http:// 
www.inctad.org/en/docs/wir98ove.pdf>; Katherine Marshall, From War and Resettlement to Peace Development: 
Some Lessons from Mozambique and UNHCR and World Bank Collaboration (Harvard Institute for International 
Development, Development Discussion Paper No. 633, April 1998) <http://www.hiid.harvard.edu/pub/ pdfs/ 
633. pudf>; Benefits of Peace, ECONOMIST, Mar. 12, 1997, at 44; Better Times for a Battered Country, ECONOMIST, Dec. 5, 
1998 at 42; Gary Younge, City with a Poetic Edge: Mozambique Attempts to Put a Decade Long Givil War Behind li, 
GUABDIAN, June 12, 1999. For additional material, see Joint Statement by Denmark, Finland, Sweden and the 
Netherlands, High Level Meeting on the Special Initiative for Africa and the Education Sector Strategy for 
Mozembique (UNESCO, July 7-8, 1997) <http://www.unsia.org/cluster/educ/mozal.htm>; Wer-to-Peace Transition 
in Ma-ambique: The Provincial Reintegration Support Program, FINDINGS AFRICA REGION NO. 90, July 1997 <http:// 
www. ~orldbank.org/afr/findings/english/find90.htm>; UNDP: Country Cooperation Frameworks and Related 
Matte-s: First Country Cooperation Framework for Mozambique (1998-2001), UN Doc. DP/CCF/MOZ/] (Nov. 
7, 1997) <http://www.undp.org/rba/country/ccf/9730548e.htm>; War-Torn Societies Project, WSP in 
Mozanbique (UN Research Institute for Social Development, Sept. 1998), obtainable from<http://www.unrisd.org/ 
wsp/0za/toc.htm>; Mozambique: Country Implementation Review, THE WORLD BANK PARTICIPATION SOURCEBOOK 
(1996 , obtainable from<http://www.worldbank.org/wbi/sourcebook/sb0211.htm>; World Bank Group, Mission 
of the Africa Region’s Partnerships Group—Regions: Sub-Saharan Africa <http:/ /www.worldbank.org/afr/index/ 
partrs.htm> (visited Nov. 21, 2000). 

28 a-cording to the DIRECTORY OF AMERICAN FIRMS OPERATING IN FOREIGN COUNTRIES (15th ed., 1998), the 
follow ng American companies have operated in Mozambique: Air Express International Corp.; Louis Berger 
Interzational, Inc.; Deloitte Touche Tohmatsu International; DHL Worldwide Express; Enron Corp.; Ernst & 
Younz, LLP; Johnson & Johnson; KPMG Peat Marwick, LLP; McCann-Erickson Worldwide; Pfizer Inc.; Wackenhut 
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In Gaza and the West Bank, the private sector—spearheaded by the Palestinian diaspora and 
the support of the European Union—has created new banking systems, venture-capital funds, 
and mechanisms for the privatization of telecommunication and other industries. American 
business, however, has been reluctant to invest in the area, and the recent breakdown of the 
peace process will undoubtedly retard matters. But the case of the Enron Corporation may be 
indicative of future possibilities for private-sector entry: the U.S.-based energy and commu- 
nications business has invested heavily in Gaza and its entry was made possible through the 
extended range of the political-risk insurance guarantees of the Overseas Private Investment 
Corporation. The jobs created have given new impetus to a sluggish Palestinian economy.” 

Yet clearly, peace-building investment does not guarantee progress. Investment can rein- 
force the power of repressive regimes.” It can lead to further graft and corruption. Never- . 
theless, in the critical phase of transition from war to peace, where former belligerents have 
laid down arms and allowed fledgling peace processes to proceed, foreign investment can 
play an indispensable role. It can help keep the peace by providing private security services 
and can offset the provocations of those that stand to benefit from confrontation by offering 
an alternative to the message that the way to a life of minimal dignity lies only through the 
resumption of unbridled nationalist or tribal ambitions. By creating an aura of normalcy and 
confidence in a region’s future, it can replace an atmosphere of despair and a mentality of 
“nothing left to lose” with broader horizons and stakeholders in peace. Girded by jobs and 
economic opportunity as an antidote to alienation, the seemingly disinherited now have 
incentives to work to maintain stability and break the cycle of violence. 

The nascent tendencies and ambitions within the business community for positive change 
can be mobilized to accomplish these ends. But to do so will require conceptualization and 
implementation of a new structure capable of harnessing business’s capacity for service in 
the cause of peace. 


Tapping Business Interest in Real Change 


Professor Rosabeth Moss Kanter of the Harvard Business School has shown that, although 
“{tlraditionally, business viewed the social sector as a dumping ground for spare cash, 


Corp.; and Xerox Corp. The following companies also have (or had) a presence in Mozambique, according to 
various business news sources: Coca-Cola (U.S.), Flour Daniel GTI Inc. (U.S.), Atlantic Richfield Co. (U.S.), Cabot 
Corp. (U.S.), Scimitar Hydrocarbons Corp. (Can.), Banco Mello (Port.), Billiton PLC (UK), Commonwealth 
Development Corp. (UK), Marubeni Corp. (Japan), Mitsubishi Corp. (Japan). See also Mozambique: Insider View, 
supra note 25. 

2 See generally REX BRYNEN, A VERY POLITICAL ECONOMY: PEACEBUILDING AND FOREIGN AID IN THE WEST BANK AND 
GAZA (2000). See also JOHN D. CLARK & BARBARA S, BALAJ, NGOS IN THE WEST BANK AND GAZA (World Bank Feb. 1996). 
For a comprehensive report on the Palestinian economy covering developments in the first half of 1999 as 
compared to the first half of 1998, including a special focus on donor disbursements and public and private 
investment, see Palestinian National Authority, Building the State of Palestine (UNESCO Report on Palestinian 
Economy) <http://www.pna.net/building_ state/macro_1.htm> (visited Dec. 15,2000). On U.S. efforts to promote 
economic growth and access to markets for Palestinian firms, see especially U.S. Agency for International 
Development, West Bank and Gaza Mission, The Gaza Industrial Estate (May 16, 2000) <http://www.usaid- 
whg.org/gie.html>. The report documents both the growth of the Gaza Industrial Estate project aimed at 
promoting 20,000 jobs on-site and many more jobs in nearby feeder industries, as developed by a private-sector 
investment company, the Palestinian Industrial Estate Development and Management Corporation, and the 
assistance of the U.S. government in overcoming political and bureaucratic obstacles to the development of the 
estate, especially the lack of Palestinian-Israeli agreement on security and access procedures. Like other entre- 
preneurial projects in the Palestinian territories, this one has been stalled by the unrest in the region that began 
‘in late September 2000. In light of the economic setbacks caused by the unrest, the World Bank made a $12 
million grant to the Palestinian Authority. “This is a highly unusual move for the World Bank,” said Joseph Saba, 
World Bank director for the West Bank and Gaza, “since the Bank usually provides loans rather than grants.” The 
Bank said it wanted the grant to serve as a catalyst for other donors. See Palestinians Given $12 Million World Bank 
Grant, Reuters, Dec. 6, 2000 <http:/ /www.icg.org/globalpolicy/socecon/bwi-wto/wbank/2000/1206rt.htm>. 

3 See, for example, the experience of Bosnia, where corruption and inefficiencies born of failed Communist- 
era policies have contributed to the failure to sustain private-sector entry despite $1.5 billion in postwar public 
funds for reconstruction. See International Crisis Group, Why Will No One Invest in Bosnia and Herzegovina? (Apr. 
21, 1999), obtainable from <http:/ /www.crisisweb.org/>. 
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obs=lete equipment, and tired executives,” today the private sector tends “to approach the 
soce] sector. . . not as an object of charity” but as an opportunity for “a partnership be- 
tween private enterprise and public interest that produces profitable and sustainable change 
for zoth sides.”* Although Kanter focuses largely on the private sector’s role in the United 
Stat=s, the model of merged private/public interest is equally applicable to the activities of 
mu keinational corporations. 

Moreover, the private sector can bring to bear, independently of its capacity to generate 
investment and trade, a catalytic role in assistance to peacemaking activities. Its expertise 
in d=aling with complicated problems involving myriad actors and its experience in complex 
neg—tiations can provide a link between disparate and less flexible institutional approaches. 
Yet despite this confluence of interests, cooperative arrangements involving the private sector 
in =e work of international institutions have hardly begun to extend bevond enhanced 
cor mercial relations and occasional advisory boards. 

Te World Bank's advocacy of a stronger role for the business community in postconflict 
reconstruction has devolved in practice largely to inducing greater private investment 
through improved political-risk insurance and loans administered by its affiliate, the Inter- 
natiznal Finance Corporation. Too little has been done to meet the practical needs of the 
busmess community by shifting the Bank’s attention from macroeconomics to microeco- 
noza-cs and the development of labor and capital markets.” But the World Bank’s more 
rec=nt efforts in Bosnia, Kosovo, and most especially in East Timor do show that greater 
atteation is being paid to building the essential basis for private-sector entry, including estab- 
lishmcent of the rule of law, which protects property rights and contractual commitments.” 

Tbe United Nations’ courtship of the business community has not extended to encour- 
agi-g business involvement in the formulation and implementation of overall strategy. The 
UN Office for Project Services (UNOPS) has been lauded as an example for more positive 
UN—rivate-sector relationships. To be sure, it demonstrates how a UN entity can operate 
in em efficient, businesslike manner, and thus overcome the reservations of the private sector 
in d=aling with the United Nations. But UNOPS remains a contract procurement agency, 
dezling only with businesses seeking to sell goods or provide services directly to the United 
Nations.” It does not have a policy role with respect to foreign investment. And the larger 
goal-of a meaningful role for the private sector in decision making affecting postconflict recon- 
strucion remains a cause without a champion or forum in the UN system, even within the 
Office of the UN Secretary-General. 


5} Xosabeth Moss Kanter, From Spare Change to Real Change: The Social Sector as Beta Site for Business Innovation, 
HAP..BUS. REV., May-June 1999, at 122. Kanter cites IBM’s Reinventing Education Program as a key example of 
busizæss innovation, using the corporation’s best talents to develop tools and solutions for systematic change at 
21 sits in the United States and four other countries. 

"ae recent recommendations of the World Bank's Operations Evaluation Department, for example, focus 
on re2zewed efforts at macroeconomic stabilization with practically no reference to other concerns of the business 
community. See ALCIRA KREIMER, JOHN ERIKSSON, ROBERT MUSCAT, MARGARET ARNOLD, & COLIN SCOTT, THE 
WOEL) BANK’S EXPERIENCE WITH POST-CONFLICT RECONSTRUCTION (1998). 

3 East Timor presents the most concerted effort at UN—World Bank coordination, unhampered by the type of 
self-1--posed legal restrictions hindering the Bank’s engagement in Bosnia and Kosovo (in the latter, Serbia 
nomF-ally retains sovereignty and was not a member of the World Bank). The East Timor effort has been under- 
takex: pursuant to the East Timor Joint Assessment Mission Draft Terms of Reference of November 3, 1999, as 
amezded, which provide, among other functions, for the development of accountable judicial institutions and 
processes. See Hansjérg Strohmeyer, Collapse and Reconstruction of a Judicial System: The United Nations Missions in 
Kosax and East Timor, 95 AJIL 46 (2001). 

*4 a UN outreach to the private sector through UNOPS, see Press Briefing by United Nations Office for Project 
Servaces (Apr. 6, 2000) <http://www.un.org/News/briefings/docs/2000/20000406.unops.doc.html>. UNOPS Director 
Reiriart Helmke argues that the new UN-business partnerships “recogni[ze] that the magnitude of moving into 
a cop—ict situation and relaunching a shattered economy [is] of such proportions that even with double or triple 
consaDutions from governments, the job could not be done by the United Nations alone.” Since 1995 when 
UNCE£was established, it has created a project portfolio of $4 billion, an annual turnaround of about $800 million, 
and xr income of $50 million, which covers all costs. 
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In part, the reluctance of the United Nations and the World Bank to engage the private 
sector fully derives from a lingering lack of confidence in the private sector’s willingness to 
sustain commitments in any one area, as witnessed by the capital flight and 1998 downswings 
in Asia and other markets around the globe. Although only about 4 percent of world GNP 
relates to military production, business contacts with developing countries remain associated 
in the popular mind with images of war profits. In fact, tourism is the world’s fastest-growing 
industry—generating more than 10 percent of total international GNP—and better repre- 
sents the posture of the business community. The tourism industry is particularly vulnerable 
to acts of terror, and like most multinational companies employing millions of people world- 
wide, has a vested interest in containing political instability and turmoil, especially when 
they have cross-border regional effects, which can undermine successful investments and 
operations on a much broader scale. 

Thus, despite lingering doubts about the sustainability of private-sector commitment, 
there is general recognition that private capital, if properly channeled, is capable of enor- 
mous contributions to capacity building and social reconstruction. Beyond stimulating labor 
markets that induce foreign investment, private capital can also create the necessary capital- 
market institutions such as investment banks, development funds, venture-capital funds, 
and——in former centrally planned socialist economies—privatization mechanisms. It can 
augment public funding, which often suffers from false promises. (Public promises of contri- 
butions—particularly those made in the immediate aftermath of events inducing widespread 
sympathy—are often not sustained over time.)” 

For these reasons, the proportion of private investment to public funding of projects in 
war-torn areas could usefully be increased. Private investment controls a far greater fund of 
capital than governments can practically ever muster. But private-capital flows will continue 
to bypass postconflict nations unless the United Nations and the World Bank demonstrate 
that they are willing to share the risk of such investment to a far greater degree than in the 
past, and can show that cooperation between all these sectors is mutually beneficial and 
welcome. Risk sharing can include provision for political-risk insurance at more favorable 
terms and, generally, receptivity to allowing the private sector to become more involved in 
formulating and implementing strategy affecting postconflict reconstruction. 

Once the private sector does become engaged abroad, it can be expected to encourage 
the development of a rule of law essential to securing investment, defining property rights, 
forming contracts, and preventing default on debts, and otherwise to aid in reducing the 
avoidable risks of investment. However, it cannot assume this task alone. Laying the ground- 
work for judicial reform and the rule of law must be seen by international organizations and 
donor governments as a priority, not as an objective to be pursued after full stabilization of 
the security and political situation, but alongside it. Quick-response legal teams aimed at 
setting up a rudimentary working-court system, and backed by the leverage of donor states, 
are essential.” Else one may fall in the trap of Bosnia, where rampant corruption has stilled 
the prospects of foreign investment.” 


35 See GOOD INTENTIONS: PLEDGES FOR POST-CONFLICT RECOVERY (Shepard Forman & Stewart Patrick eds., 2000). 

38 See Strohmeyer, supra note 33. 

37 See, e.g., Chris Hedges, Leaders in Bosnia Are Said to Steal up to $1 Billion, NY. TIMES, Aug. 17, 1999, at Al. 
Corruption in Bosnia has thwarted business entry as well as international donor support. The problem is com- 
pounded by the fact that “[e]ven when laws are passed to try to contain the fraud, politicians have blocked or 
ignored them.” Jd. Judges fearing retribution are afraid to enforce the law. The Office of the High Representative 
in Bosnia has recommended an intensified effort against corruption, while disputing the magnitude of the loss 
from corruption claimed in the New York Times. See Office of the High Representative, Press Release, Fighting 
Corruption in Bosnia and Herzegovina (Aug. 18, 1999) <http://www.ohr.int/press/p990818a.htm>. But the rule of 
law has not been made operational in implementing the Dayton Peace Accords. See Crime and Corruption in 
Bosnia: Hearing Before the House Comm. on International Relations, 106th Cong. (2000) (testimony of Harold 
Johnson, associate director of international relations and trade, U.S. General Accounting Office) (arguing fora 
broad-based anticorruption strategy and calling on Congress to require that the State Department certify that the 
Bosnian national and entity governments have taken concrete steps to fight corruption as a condition of further 
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C=ncomitantly with support for development of the rule of law, business can bring to bear 
its <achnical expertise. Competence in traditional business areas such as finance, product 
design, accounting, and marketing, as well as electronic commerce in all of its forms, is 
important to both emergency relief and longer-term prospects for economic growth. Corpo- 
rat.ons like Microsoft, IBM, and others in the computer and telecommunications industry 
have entered into partnering relationships with agencies such as the UN High Commis- 
sio-zer for Refugees, for example, in introducing modern technology to keep pace with the 
regstration of refugees and other critical needs in Kosovo and similar crisis areas.™ 

Moreover, in addition to advancing development and providing managerial and business 
exp2rtise, the business community is positioned to contribute in a more systematic way to 
glotal stability. Businessmen tend to approach issues in a rational, realistic, pragmatic, and 
prczessional manner. They deal with conflicts on a day-to-day basis. They are experienced 
in negotiations and they know how and when to compromise. These qualifications are very 
much needed and helpful in any conflict-management process, and integration of business 
at the local level in conflict areas may help to persuade ground-level political actors to co- 
opeate more effectively. Political, economic, ethnic, cultural, and other differences—the 
undz=rlying conditions for international conflicts—are issues most multinational companies 
dezI with effectively within their organizations. And the global business community tends 
to b> politically well placed—at both the upper and the lower echelons of power—to assess 
growing tensions. 

This potential can be tapped in a variety of ways beyond direct investment. 


—Assistance in the formulation of systemwide strategy. Senior-level meetings of business 
lzaders with security, military, and other government and nongovernment officials can 
be held to express the viewpoint and ideas of business on conflict prevention and 
resolution, and on related issues that underpin a conflict, such as corruption, the distri- 
tution of tax revenues and patronage, human rights issues, security, and judicial re- 
orm. In this way, the work of the PTC would complement but go far beyond the global 
public policy networks advocated by the UN Vision Project on Global Public Policy, in 
which “these networks, states, international organizations, civil society, and the corporate 
sector collaborate to make globalization work for all.”” By contrast, collaboration in a 
PTC context would move beyond an advisory role to regular participation in the 
=>rmulation and execution of policy. 


—Assistance in overcoming divisions based on divergent institutional cultures. In Kosovo and 
East Timor, the United Nations and the World Bank are undertaking their most ambi- 
zous efforts in helping nations to learn to govern themselves effectively. Each institu- 


assixance), available in LEXIS, News Group File, Most Recent Two Years. The State Department has disagreed with 
the GAO recommendations, but Johnson noted that there is “no evidence that [the State Department’s] 
reas-ezsment or its current strategy address[es] the underlying causes of corruption and the lack of reform.” Jd. 
See ai-e Benn Steil & Susan L. Woodward, A European ‘New Deal’ for the Balkans, FOREIGN AFF., Nov.—Dec, 1999, at 
95, Ek. They observe: 


As in other war-torn parts of the world, the dangerous myth is being spread that much-needed private 
“reign investment will naturally follow major international aid. . . .[But reports of financial corruption 
among Bosnian officials who manage public and donor funds, combined with delays in creating the 
zimbersome Dayton-prescribed economic institutions, have driven away Western corporate investors. 


To remedy the situation, Steil and Woodward recommend that “[d]evelopmentassistance should ... be extended 
dire: Jy to private local institutions or be used to leverage private Western financing of Balkan projects.... [T]he 
Wes: sn0uld make equity investments in Balkan business a priority.” Id. at 103. 

8 Er contrast to Bosnia, where international civilian authorities chose to exercise little more than the power of 
pers.esion, in Kosovo a UN administration—backed by more than 50,000 NATO-led troops—is authorized to take 
cont] of the territory’s institutions with a view toward creating democratic self-government based on the rule 
of lax. Perhaps as a result of this security gap, “the international investment needed for a successful transformation 
of Bssnia would be much greater than the already considerable investments currently in place there and in 
Koscw:.” Ivo H. Daalder & Michael B. G. Froman, Dayton’s Incomplete Peace, FOREIGN AFF., Nov.-Dec. 1999, at 106, 112. 


99 Tee NELSON, supra note 20; Foreword to WOLFGANG H. REINICKE & FRANCIS DENG, CRITICAL CHOICES: THE 
UNITED NATIONS, NETWORKS, AND THE FUTURE OF GLOBAL GOVERNANCE at vii (2000). 
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tion is stretching the limits of its mandate and seeking to overcome differences in insti- 
tutional approaches to socioeconomic problems. A neutral third party may help both 
actors to clarify or redefine their mandates in a way that provides a steadier compass for 
their work. Similarly, outreach by the World Bank and the United Nations to the NGO 
community may be more effective if an intermediary role can be played to overcome 
lingering suspicion and distrust. 


——Participation in negotiation/mediation processes. Inclusion of disaffected groups in the 
economic life of a nation is an essential aspect of reconstruction, drawing on private- 
sector expertise in planning and coordination, including the support and development 
of local entrepreneurship and training programs. 


Yet modalities for interaction between the private sector and its counterparts in govern- 
ment, multilateral institutions, and the NGO community have not progressed beyond advisory 
groups or ad hoc engagements in response to particular crises.” Solid advances require the 
continuity of a standing structure—a Peace Transitions Council—to engage the full poten- 
tial of the business community and civil society in a unified approach to peace building. 


II. TOWARD A PEACE TRANSITIONS COUNCIL 


A Peace Transitions Council would work to close various gaps in the present system through 
meaningful partnering between key players in peace building. It would aim at better coordi- 
nation of functions and synergistic gains, taking advantage of what the private sector can 
contribute to central systemwide strategy, the reconciliation of contending institutional 
principles and mandates, and coordination through the integration of information systems 
to avoid redundancies in effort. Soliciting and recommending the apportionment of public 
and private capital would be among its other useful functions. 

A PTC would build on efforts that have taken place within the UN system itself to achieve 
better coordination of functions in postconflict scenarios. The UN Inter-Agency Standing 
Committee Reference Group on Post-Conflict Reintegration found some critical “planning 
mechanism failures” within the UN system, and between the UN system and the World Bank. 
Five principal shortcomings were noted: 


[i] failure to bring in all relevant actors at the outset of the planning period; [ii] cumber- 
some nature of the instruments; [iii] disconnects between agreed strategies arising out 
of the instruments and individual agencies’ programmes and appeals; [iv] no mecha- 
nism for effective regional and sub-regional [ie, trans-border] planning and [v] inade- 
quate linkages between peace agreements and measures to ensure that “gaps” are closed.“ 


Each of these shortcomings could be rectified through active private-sector engagement in 
a PTC. 


* The Business-Humanitarian Forum is one example, butit has dealt largely with emergency relief rather than 
reconstruction. The forum was first convened in Geneva on January 27, 1999, under the cochairmanship of Sadako 
Ogata, the United Nations high commissioner for refugees, John C. Whitehead, chairman of the board of the 
International Rescue Committee, and John F. Imle, Jr., president of the Unocal Corporation—stressing that “[a]t 
present, only limited channels of communication exist between multinational corporations and humanitarian 
organizations.” SeeBusiness-Humanitarian Forum, Executive Summary (Jan. 27, 1999) <http://www.bhforum.ch/ 
report/index.htm>. Other business associations contributing to humanitarian and peace-related activities include 
Business for Social Responsibility, the Businessman’s Forum, the Business Roundtable, the Stanley Foundation, 
and various local chambers of commerce, particularly the U.S. Chamber of Commerce in Washington, D.C. They 
are joined by smaller groups worldwide such as the Business for Global Stability Initiative, led by Israeli 
businessman Haim Roet. None claim any involvement with international organizations beyond the first stage of 
improving dialogue and opening channels of communication. In the United Kingdom, matters have progressed 
somewhat further than in the United States, with the Prince of Wales Business Leaders Forum’s coordination 
between business, government, and the NGO community, but there are no active partnership arrangements with 
international organizations. 

*! United Nations Development Programme, supra note 16. 
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Fronework for Engagement: Legal and Operational Aspects of a PTC 


Ľquality of the partners in a PTC in sharing burdens and responsibilities along agreed 
dixSions of labor is critical to its success. The private sector and the NGO community would 
norbe limited to an advisory function. The private sector could take the lead in encouraging 
foreign and local investment. For example, it could plan training and the development of 
hunan capital in line with new technologies to create an attractive and disciplined work- 
force—retraining workers from inefficient enterprises to ma-ch entrepreneurial needs, and 
en uraging short-term worker training through the use of new, computerized, Internet- 
based distance-learning technologies. The NGO communi-y could focus on relief, devel- 
opent, and good governance. In making recommendations pertinent to overall strategy, 
eac partner would speak with an equal voice. 

Although the actual modalities for PTC operations would necessarily evolve through nego- 
tia=ons and trial and error, the principles listed below are suggested as guidelines: 


(1) The PTC would consist of twenty representatives, coming from and appointed by 
the respective entities of the United Nations, the World Bank, the NGO community, 
and the international business community, with five seats allocated to each. Terms of 
appointment should be for two years, subject to renewal. Representatives of the United 
Nations and the World Bank would serve ex officio, concurrently with their existing posi- 
tions. Private-sector and NGO representatives would be expected to serve independently 
of their other affiliations. A president of the PTC would be elected by a majority vote 
of the representatives. 


(2) PTC headquarters would be located in Washington, D.C., giving it proximity to 
the World Bank, and the ambassadorial and NGO communities. It would have a 
secretariat and an executive director. Operating expenses would be covered by joint 
assessments of all the representative sectors, with the NGO sector incurring one-half of 
the costs of its counterparts. Private-sector funding should come from as wide a base as 
possible by enlisting all segments of the business community. The focus should be on 
multinational corporate and global NGO engagement. The PTC would be convened on 
a regular basis to review peace-building efforts worldwide, and on an exceptional basis 
at the request of any of the parties or its president. 


(3) The PTC would establish links with regional organizations and development 
banks to share information and resources pertaining to common interests in peace- 
building missions and the avoidance of redundant efforts. 


(4) The PTC would seek to contribute to ongoing efforts at avoiding bureaucratic 
logjams and streamlining operations, including the elimination of needless layers of 
bureaucracy in international organizations and crisis-response architecture.* 


(5) The PTC would be directly answerable to no other authority, assuring its complete 
independence as an advisory body. It would encourage centralized decision making with 
regard to overall strategy and planning, but not act as a decision-making entity with re- 
gard to functions normally assumed by the United Nations or the World Bank. 


(6) The PTC would initiate a data system, a communications system, and a control 
center that could integrate the pertinent data, on a rea_-time basis, of all of its constit- 
uent entities. 


(7) The PTC would be global in scope and focus on globalization as a potentially 
inclusive mechanism for rapid growth and development. 


(8) The PTC would aim at overcoming differences between NGOs and private enter- 
prise through demonstrating that joint participation advances the common interest in 


* “or example, the confusion of international agencies in the Bosnia reconstruction effort has been notorious, 
allo-ing opponents of the peace process to attempt to set one against the other, and permitting continued pros- 
ecu Dn of ethnic war by other means. 
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peace building. NGO autonomy would not be infringed inasmuch as all associations and 
the implementation of recommendations would be voluntarily assumed. 


Accordingly, the PTC would operate in two ways: (1) encouraging foreign investment, and 
(2) providing advice and recommendations regarding a wide plane of issues affecting 
regional peace and stability. As the PTC would be composed of distinguished individuals 
noted for their objectivity and expertise, its recommendations would be hard to ignore. The 
private sector could contribute its expertise in the identification of realistic investment op- 
portunities, management, the provision of products and services, the creation of new indus- 
tries, and the development of infrastructure. But by regularly interacting with multilateral 
institutions and civil society, the private sector would also become an integral part of 
international peace-building efforts. 

It would thus enable coherence of approach through the provision of multiple perspec- 
tives, better relate costs to means, and assess levels of commitment and commensurate goals. 
Country action plans could be developed that would pay greater attention to labor-market 
institutions, including the necessary education and training; capital-market institutions, 
including banking and development funds; and the development of legal institutions con- 
ducive to private-sector entry. The PTC could bolster these efforts by promoting legislative 
and other measures aimed at further reducing the risk of foreign investment in troubled 
areas, such as enhanced political-risk insurance to reward early entrants. Moreover, the PTG 
could serve as a model of cooperation for international organizations, NGOs, and business 
in the field. 


Undertaking Projects 


Applying these guidelines, among the projects the PTC could undertake are the following. 

I. Centralize targeted data collection. Even in the best of circumstances, private-sector entry 
into countries undergoing war-to-peace transition will be realistic in only a relatively narrow 
class of cases. Those cases need to be identified. To date, there is no comprehensive data 
source on such entry—even to persuade businesses that they should look further. A common 
data bank should be established, analyzing three different types of situations: (1) high- 
profile and politically prominent cases where resources are available—i.e., South Africa, 
West Bank/Gaza, Angola, Congo, Bosnia, and the Balkans; (2) low-profile conflicts where 
resources are scant—i.e., Rwanda, Burundi, and Somalia; and (3) partial-conflict nations— 
i.e., Colombia, Indonesia, and Sri Lanka. These data would also permit firmer conclusions 
about what conditions have induced economic entry, and what enhancements are necessary 
or desirable to induce further entry. 

2. Improve the “atmospherics” of UN and World Bank relations with the business community. The 
business community must be convinced that the World Bank and the United Nations are 
open to its concerns. One important measure is a demonstration of commitment to reducing 
the nature and amount of economic and personal risk presented by investment in transi- 
tional societies. Another is greater transparency in UN budgetary measures, to facilitate 
complementary planning. The PTC could also boost private-sector confidence by allaying fears 
that certain UN efforts, such as aspects of Agenda 21 adopted at the 1992 Rio Conference on 
Environment and Development, are intended to lead to the mandatory transfer of corporate 
resources and know-how at less than market rates.“ While the PTC certainly cannot rewrite 


= Agenda 21, the framework for action adopted at the Rio Conference, called for the limitation of greenhouse- 
gas emissions through the decreased use of fossil fuels and coal. See United Nations Conference on Environment 
and Development, Agenda 21, UN Doc. A/CONF.151/26 (1992) <http://www.un.org/esa/sustdev/agenda21text.htm>. 
Toward this end, the United Nations Environment Programme is authorized to facilitate the transfer of 
environmentally sound technologies to the developing countries and assist in their effective application. Id., paras. 
38.21—.23: see also United Nations Framework Convention on Climate Change. May 9. 1992. Art. 4(5). S. TREATY 
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the Rio Agenda or any other international agreement, it can influence the way they are 
inte ~preted, and help assure that they are not misconstrued as creating needless roadblocks 
to =:fective interaction. 

3 Place emphasis on early-stage entry. Without early-stage entrants in significant numbers, 
the is little springboard for subsequent entry. A critical mass of private business activity 
mē” have to be generated to invigorate the political/economic environment, as well as 
proxide a counterweight to the continued influence of nationalist political parties or other 
co:tilict-prone actors. Building this “expeditionary” business community must begin with the 
co>=orate sector’s enhanced awareness of profit opportunities in stillanarchic stages— 
incimding in the delivery of emergency humanitarian reliefsuch as housing, food, medicine, 
ani zhe provision of security, and in other areas such as the development of -asic infrastructure. 

Iæ early entry where the security situation has stabilized, two questions are central to 
bus.ess: (1) Is there an opportunity to get enhanced returns because of market misap- 
pre=.ension of the degree of risk? (2) Is there an opportunity to establish a market position 
ahæd of future competitors? 

Bs engaging in commercial activity in a region that others consider too risky, businesses 
cam lay the groundwork for future long-term profits despite short-term risk. Early-entry 
bu3.1esses can establish a loyal consumer base, customize infrastructure for their own pur- 
poszs, enact favorable deals and regulations with local government and already-existing 
bus.lesses, and secure concessionary rights to land, water, and other resources that will 
sust=in future profits. , 

-he World Bank and the United Nations can create and advertise private opportunities 
for =stablishing a secure market position ahead of the competition—making use of their 
preznce in the field and good working relations with the local government. They can open 
do=rs in much the way that national governments have done in developed markets. They 
can. >bserve and facilitate the interaction between the private sector and the postconflict 
gov=rnments. Early private-sector entrants interested in economic reform can then help to 
shee the economy to their liking. Thus, the business-government climate can be positively 
inf enced for years to come, and the private sector can avoid being saddled with the 
corruptor inefficient framework ofa vestigial regime, which a new government might other- 
wise be inclined to continue. 

= Court existing as well as potential business entrants. Much of the international private sector’s 
awareness of opportunities in transitional countries is shaped by discussions with local pri- 
vat=sector entities that have survived the years of conflict. The World Bank and the United 
Nat_ons must pay greater attention to improved relations with these local companies. Often, 
the~ will express resentment and uncertainty about the future, after having dealt with the 
con#lict-prone prior regime. Discussions between the World Bank and new governments can 
he: local business communities overcome these fears, which would otherwise deter interna- 
tiozal entrants. In several countries, including Liberia and Nicaragua, Bank representatives 
harz been working with the new governments to assure that contracts undertaken during 
priz regimes will be honored, so that the grievances of an earlier era will not be perpetuated. 

= Make political-risk insurance comprehensive and affordable. Private-sector entry is necessarily 
tied to reducing risk and ensuring against the acute types of “political” risks inherent in 
traraitional war-to-peace societies. Currently, some insurance can be obtained from the 
Muitilateral Investment Guarantee Agency (MIGA). Private industry cannot compete with 
MIGA rates. However, MIGA provides only limited project insurance. For example, in Gaza, 


Dor No. 102-38 (1992), 31 ILM 849 (1992). The transfer provision has been interpretec. by some UN officials 
as im=luding privately owned technologies. Although the transfer is to be accomplished or. a voluntary basis, the 
U.S. zoal industry has raised concerns that the “transfer” provision will be used to demand the sale of technology 
at less than market rates. See Robert Reinstein, Understanding the Global Decisionmaker, COAL VOICE, Winter 1994, 
at 22. 
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where the average proposed project is valued at $25 million, MIGA provided a maximum 
of $5 million insurance in 1999. In areas engaged in ongoing armed conflicts or susceptible 
to renewed fighting, MIGA will not provide any insurance at all. 

Postconflict countries would benefit from the availability of privately based, primary po- 
litical-risk insurance, supported by MIGA reinsurance. American and international insur- 
ance companies may be willing to supply services under such an arrangement, which also 
has the advantage of employing private-sector networks and capacities to launch effective 
advertising campaigns. Dialogue between the private sector and MIGA should be encour- 
aged to assure the most effective allocation of resources—to balance the problem of too 
much risk (and therefore no investment) against too little risk (and the resulting moral 
hazard). It seems reasonable to allocate the highest risk to MIGA, and to permit the private 
sector to take the next level of risk. 

6. Build bridges between the NGO and business communities. Economic development by itself 
cannot rebuild a fractured society. Hence, the NGOs must be full PTC partners. NGOs are 
on the ground in conflict areas; they know the local players and play a key role in transitions 
from relief to development. NGOs have become a primary vehicle for the delivery of relief, 
and will continue to participate in postconflict development.“ Care should be taken to build 
bridges and develop common aims between the private sector and the NGO community in 
postconflict societies. If the business community represents economic development, the 
NGOs can help to represent the voice of the local community and the “public interest.” 
Private-sector engagement with NGOs and other civil-society actors can be facilitated through 
a PTC framework, to visibly demonstrate the benefit that business brings to economic devel- 
opment, reconstruction, and social stability. This interaction, in turn, can serve as a model 
for relations at the field level. Social responsibility and economic development have too 
often suffered as a result of mutual suspicion and distrust, which have unnecessarily char- 
acterized relations between the business sector and the NGO community.” 

7. Assist in a strategy for an international response, and in popular advocacy and marketing. In an 
important policy paper, Recovering from Conflict: Strategy for an International Response, Shepard 
Forman, Stewart Patrick, and Dirk Salomons propose a more coordinated approach to 
bilateral and multilateral aid for countries emerging from civil war.” They recommend the 
establishment of “a full-fledged Strategic Recovery Facility to facilitate timely and effective 
action.”*’ Like a PTC, but without private-sector participation, the Strategic Recovery Facility 


** On the growing power and prominence of NGOs in advancing peace processes, see Pamela Aall, Non- 
governmental Organizations and Peacemaking, in MANAGING GLOBAL CHAOS: SOURCES OF AND RESPONSES TO INTER- 
NATIONAL CONFLICT 433 (Chester A. Crocker & Fen Osler Hampson, with Pamela Aall eds., 1996); Leon Gordenker 
& Thomas G. Weiss, Devolving Responsibilities: A Framework for Analysing NGOs and Services, in BEYOND UN SUBCON- 
TRACTING: TASE-SHARING WITH REGIONAL SECURITY ARRANGEMENTS AND SERVICE-PROVIDING NGOs 30 (Thomas G. 
Weiss ed., 1998); Ruth Wedgwood, Legal Personality and the Role of Non-Governmental Organizations and Non-State 
Political Entities in the United Nations System, in NON-STATE ACTORS AS NEW SUBJECTS OF INTERNATIONAL LAW 
21(Rainer Hofmann & Nils Geissler eds., 1999). 

15 See NICANOR PERLAS, SHAPING GLOBALIZATION: CIVIL SOCIETY, CULTURAL POWERAND THREEFOLDING 1 (2000). 
He contends that 


[clivil society emerged from the Battle of Seattle as a third global force. It took its place beside business and 
government as one of the key global institutions that must now determine the quality and direction of 
globalization. The emergence of global civil society changes the world from a uni-polar to bi-polar world to 
one that is tri-polar. 


Be that as it may, the scars between business and the NGO community from the “Battle of Seattle” during the 1999 
summit meeting of the World Trade Organization have yet to heal. 

46 SHEPARD FORMAN, STEWART PATRICK, & DIRK SALOMONS, RECOVERING FROM CONFLICT: STRATEGY FOR AN INTER- 
NATIONAL RESPONSE (Center on International Cooperation, New York University, 2000) <http:/ /www.nyu.edu/ 
pages/cic/pubs/PayingEssentiais02.11.html>. See also their companion volume, GOOD INTENTIONS, supra note 
34, especially the essay by John Boyce, Beyond Good Intentions: External Assistance and Peace-Building. On the urgent 
need for “far better coordination and discipline” among aid agencies, see also Carol Lancaster, Redesigning Foreign 
Aid, FOREIGN AFF., Sept—Oct. 2000, at 74, 80. 

*” FORMAN, PATRICK, & SALOMONS, supra note 46, at 11. 
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would encompass the United Nations, the World Bank and International Monetary Fund, 
reg onal organizations, governments, and NGOs. As aid is the first step to recovery and 
provides the stage for private-sector entry, the PTC should work closely with such a facility 
toward a truly integrated approach. Indeed, functions of the proposed facility might be 
be-ser served by being merged or subsumed under the broader agenda and wider base of 
the PTC. Consolidation would, among other advantages, enhance opportunities for achiev- 
ing <ommon objectives through popular advocacy and marketing in support of postconflict 
inizatives by both donor governments and private sources. It would also recognize, as in the 
case of Bosnia, that even coordinated international aid is not enough to stimulate the foreign 
investment necessary to repair war-torn countries.* Rather, what is needed is a broad-based 
strategy by which the strength of market economies, operating under the aegis of the rule 
of .aw, will help to guide postwar reconstruction. 

& Assist in combating corruption. The business community has an enormous stake in combat- 
ing corruption. While individual firms may prosper in a corrupt atmosphere, private foreign 
investment on a larger scale is stifled by the absence of open market economies. In Bosnia, 
for 2xample, McDonald’s refused to set up operations after demands by officials for bribes, 
and large Italian and German construction companies pulled out after heavy losses.” Self- 
po.icing through industrywide standards can constitute an effective mode ofregulation even 
where others have failed. A PTC would have the authority and reach to implement such 
codes of conduct, making a pariah of any business entity that engaged in corrupt practices 
bewond the scope of the Foreign Corrupt Practices Act and other international standards.” 

& Privatization of “governmental” functions. Partnership with the private sector should facili- 
tate the privatization of functions that are not efficiently handled by governments or inter- 
national institutions. Such activities may span the gamut from the provision of humanitarian 
rel_ef to the reconstruction of infrastructure as part of peace building. It could even include 
the provision of security services.” Control would not be wrested from governments or insti- 
tutions but structured and regulated, so that operational responsibility is allocated to the 
sector most capable of efficiently rendering needed services. Establishing the right mix of 
prisate-public responsibility is a task ideally suited for PTC engagement and, indeed, could 
pro>ably not be established in the absence of such an arrangement. 


£ See Steil & Woodward, supra note 37. 

* See Hedges, supra note 37. 

* Surrent international initiatives against corruption include the standards of the Organisation for Co-oper- 
aticr and Development denying the tax deductibility of bribes and calling on member countries to criminalize 
intennational bribes, and the Inter-American Convention Against Corruption. See [OECD] Convention on Com- 
batir g Bribery of Foreign Public Officials in International Business Transactions, Dec. 17, 1997, 37 ILM 1 (1998) 
<ht »://www.oecd.org/daf/nocorruption/20novle.htm>; Commentaries on the Convention on Combating 
Bribery of Foreign Public Officials in International Business Transactions, 37 ILM 8 (1998) <http://www.oecd.org/ 
daf, r0corruption/20nov2e.htm>; Recommendation of the Council of the OECD on the Tax Deductibility of 
Brilezs to Foreign Public Officials, annexed to Update on the Implementation of the OECD Recommendation on 
the Eax Deductibility of Bribes to Foreign Public Officials (Apr. 28, 1998) <http://www.oecd.org/daf/nocorruption/ 
tax.>-TM#annex>; Inter-American Convention Against Corruption, Mar. 29, 1996, 35 ILM 724 (1996) <http:// 
wwwnas.org/juridico/english/Treaties/b-58.html>, 

5 The problem of local security has been addressed only through the advisory functions of the UN Civil Police 
Adrinistration. But CivPol has limited effect when local police agencies are corrupt or are committed to 
natcnalist conflict. The High Commissioner for Refugees has faced the dilemma of the intermingling of armed 
naticnalist militias with civilians in refugee camps, in conflict areas such as East and West Timor, and the Great 
Lakes—without any Security Council mandate for UN peacekeepers to provide an alternative source of order in 
the camps. The privatization of security services in the pursuit of civil peace need not, however, be limited to 
dev™oped economies. Nor should the experience of well-known private security firms like Executive Outcomes 
and sandline in Africa be considered indicative of the prospects for successful deployment of “privatized” guards 
and .ecurity services operating under UN auspices in a regulated framework. See discussion of the case for and 
aga.mst the privatization of security in civil conflict in PEACE, PROFIT OR PLUNDER? THE PRIVATIZATION OF SECURITY 
IN WAR-TORN AFRICAN SOCIETIES {Jakkie Cilliers & Peggy Mason eds., 1999); HERBERT M. HOWE, AMBIGUOUS 
ORDER: MILITARY FORCES IN AFRICAN STATES (2000). 
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III. CONCLUSION 


Meaningful partnering arrangements—between the United Nations, the World Bank, and 
the private sector, together with the NGO community—are a necessary and welcome develop- 
ment. Regional disorder and civil conflicts have replaced aggression as the world’s number- 
one security concern. No longer impeded by superpower rivalries, and empowered by the 
advent of globalization and innovative leadership at the United Nations and the World 
Bank, effective partnering by all the major stakeholders in building and sustaining peace 
is an idea whose time has come. 

Today, private-sector flows have begun to outpace public-sector flows to developing coun- 
tries. The challenge lies in encouraging capital to enter countries and regions torn by war, 
and in using partnership arrangements to support the evolution of civil societies based on 
market-driven economies and girded by the protection of human and property rights. To 
accomplish that, the private sector must be given a greater stake in shaping the outcomes 
of war-to-peace transitions. 

The formation of a Peace Transitions Council would allow a unified approach in formu- 
lating and implementing strategies for recovery. Of course, the success of a PTC in meeting 
the demands of peace building are not assured. As always in partnerships, questions of costs 
and benefits will arise. Adding another layer of bureaucracy often appears as an invariable 
consequence of creating new fora for shared decision making. Similarly, additional delay 
sometimes results when consultation with a broader group of stakeholders is encouraged. 
Yet, with active private-sector and NGO engagementin strategic planning and management, 
these costs can be minimized and easily outweighed by the benefits. Fortunately, the 
boldness of new ideas, coupled with greater readiness to share responsibility—by the United 
Nations, the World Bank, the private sector, and the NGO community—bodes well for 
transforming peace through partnering from concept to reality through a new institutional 
framework for collaboration. 


EDITORIAL COMMENTS 


INTERNATIONAL CRIMINAL LAW AND THE ROLE OF DOMESTIC COURTS 


‘Lhe proper role of domestic courts in cases involving international crimes has been hotly 
datated, some arguing in favor of domestic prosecution,’ and others in favor of interna- 
timaal prosecution.’ Scholars in the latter group believe that domestic courts or other proce- 
d-ines cannot be trusted with the effective prosecution of grave international crimes. Unlike 
tk.e:Statutes of the International Criminal Tribunals for the Former Yugoslavia and Rwanda 
(FC_Y and ICTR, respectively),” that of the future international criminal court (ICC) seeks 
tc tridge this gap by giving preference to domestic procedures if they have been conducted 
ix = bona fide way.* The concept of complementarity is fundamental to the design of the 
ICZ Statute: if in a case otherwise eligible for consideration by the ICC a bona fide exami- 
naton of the alleged crime was undertaken and disposed of by a state (whether or not it is 
a party to the ICC Statute), the matter will not be admissible before the ICC." 

Lifficult questions abound, not the least of which is how the ICC should evaluate the bona 
fides of those domestic procedures. However, I would like to examine a broader matter 
herz: the substantial increase in domestic prosecutions of international crimes stimulated 
br the work of the ICTY and the ICTR, as well as the impending establishment of the ICC 
anz its rule of complementarity. 

After the termination of the Tokyo and Nuremberg Tribunals,° domestic courts rarely 
attempted to prosecute Nazi fugitives from justice for international crimes they had com- 
nited during World War II. Still more rarely did domestic courts prosecute other persons 
w19 had committed international crimes subsequent to World War II. Until the establish- 
met of the ICTY and the ICTR, opinion generally characterized prosecutions of inter- 
naz onal crimes merely as victors’ vengeance and a historical anomaly. Yet suddenly an enor- 
mas number of prosecutions for such crimes are taking place in the domestic courts of 


l 326, e.g., José E. Alvarez, Crimes of States/Crimes of Hate: Lessons from Rwanda, 24 YALE J. INT'L L. 365 (1999). 

F Zee, e.g., Lynn Sellers Bickley, U.S. Resistance to the International Criminal Court: Is the Sword Mightier Than the Law? 
14 ExcORYINT’LL. REV. 213, 272-75 (2000); Leila Nadya Sadat & S. Richard Carden, The New International Criminal 
Cet An Uneasy Revolution, 88 GEO. LJ. 381, 385 (2000). 

? 3-atute of the International Tribunal for the Prosecution of Persons Responsible for Serious Violations of 
In-e-national Humanitarian Law Committed in the Territory of the Former Yugoslavia Since 1991, UN Doc. $/25704, 
amex (1995), reprinted in 32 ILM 1192 (1993); Statute of the International Criminal Tribunal for the Prosecution 
of Fersons Responsible for Genocide and Other Serious Violations of International Humanitarian Law Committed 
in -h= Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other Such Violations 
Cowcmitted in the Territory of Neighbouring States, Betweén 1 January 1994 and 31 December 1994, SC Res. 955, 
arrez, UN SCOR, 49th Sess., Res. & Dec., at 15, UN Doc. S/INF/50 (1994), reprinted in 33 ILM 1602 (1994). 

*United Nations Diplomatic Conference of Plenipotentiaries on the Establishment ofan International Criminal 
Cow~, Rome Statute of the International Criminal Court, July 17, 1998, UN Doc. A/CONF.183/9*, corrected Nov. 
10, 1998, and July 12, 1999, obtainable from <http://www.un.org/law/icc/index.html>, reprinted in 37 ILM 999 
(13-2) (uncorrected version) [hereinafter ICC Statute]. See the Web site supra for a current report on the status 
of ratifications and other information on the ICC, 

> HCC Statute, supra note 4, Art. 17. 

5 tee Agreement for the Prosecution and Punishment of the Major War Criminals of the European Axis, annex, 
Avg 8, 1945, 59 Stat. 1544, 82 UNTS 279; Protocol to Agreement and Charter, Oct. 6, 1945, 59 Stat. 1586, 3 Bevans 
126 Charter of the International Military Tribunal for the Far East, Jan. 19, 1946, TIAS No. 1589, 4 Bevans 20, 
as ceended Apr. 26, 1946, 4 Bevans 27. 
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Rwanda.’ Similar cases have gone forward in South Africa. The Spanish court’s indictment 
of Augusto Pinochet led not only to proceedings in the domestic courts of Spain, but also 
to extradition proceedings in England, as well as indictments in Belgium, France, and Swit- 
zerland.’ While Pinochet was ultimately released to return to Chile, his homecoming was not 
to the safe haven he had enjoyed in the past. Rather, the courts revoked his immunity and 
that of others and, despite earlier resistance (even under democratically elected govern- 
ments),’° the possibility of civil and criminal actions in Chile for the international crimes 
Pinochet’s regime is alleged to have committed has become real. As a consequence of other 
developments along these lines, including the indictment and arrest by Senegal of Chad’s 
ex-President Hissein Habré and similar efforts in Cambodia, Sierra Leone, Togo, and East 
Timor," persons who have committed international crimes, other than current heads of 


1 See Alvarez, supra note 1; Ian Fisher, Crisis Points up Tough Choice for Tribunal on Rwanda, N.Y. TIMES, Dec. 19, 
1999, §1, at 3. 

8 See, e.g., Bruce W. Nelan, Facing up to a Violent Past; Powerful Members of the Old Guard Are Indicted for a 1987 
Massacre, TIME, Dec. 11, 1995, at 63. 

* Auto de Procesamiento 10.12.98 del Juez Garzón [Indictment Dec. 10, 1998, by Judge Garzón] may be found 
(in Spanish) at <http://puntofinal.cl/especial/justicia/justicia.html> (visited Nov. 14, 2000). For a summary in 
English, see Derechos, The Criminal Procedures against Chilean and Argentinian Repressors in Spain: A Short Summary 
<http://www.derechos.net/marga/papers/spain.html> (visited Nov. 24, 2000). The validity of the Spanish indict- 
ment was upheld in Audiencia nacional, div. crim., Nov. 4, 1998, No. 19/97, & Nov. 5, 1998, No. 1/98, summarized 
in 93 AJIL 690 (1999), obtainable from<http://www.derechos.org/nizkor/ chile/juicio/>. For an unofficial English 
translation of Order No. 1/98, see THE PINOCHET PAPERS: THE CASE OF AUGUSTO PINOCHET IN SPAIN AND BRITAIN 
95 (Reed Brody & Michael Ratner eds., 2000). 

By 1998, the Swiss government had also sent an extradition request to the United Kingdom (UK), and criminal 
proceedings had begun or were planned in national courts in Belgium, France, Italy, Luxembourg, and Sweden. See 
Brief Amicus Curiae submitted by Amnesty International—Panel of Judges of the House of Lords, para. 3, 
obtainable from <http://www.derechos.org/nizkor/chile/juicio/amicus.html>. Prosecutions initiated against 
Pinochet include Trib. gr. inst., Paris, orders of Nov. 21, 1998 (Chanfreau), Nov. 12, 1998 (Banquet & Klein), Dec. 
10, 1998 (Enrique Ropert Contreras & Pére Jarlan), summarized in 93 AJIL at 696; Trib. Ist inst., Brussels (investi- 
gating magistrate), Nov. 8, 1998, summarized in 93 AJIL at 700. See also Regina v. Secretary of State for the Home 
Department, ex Parte Belgium; Regina v. Secretary of State for the Home Department, ex Parte Amnesty International 
Ltd., Nos. CO/236/2000, CO/238/2000 (Q.B., Feb. 15, 2000) (on challenges to the UK home secretary’s decision 
not to extradite Pinochet to Spain on the ground that he is unfit for trial and referencing other requests for 
extradition by France, Belgium, and Switzerland). English court decisions are available in LEXIS, Legal (excluding 
U.S.), United Kingdom, Case Law File. For the letters from the Home Office to the Spanish, Belgian, Swiss, and 
French Ambassadors announcing the termination of extradition proceedings (Mar. 2, 2000), see THE PINOCHET 
PAPERS, supra, at 465 (Spain), 477 (Belgium), 478 (Switzerland), 479 (France). 

For the request for extradition from England to Spain, see Regina v. Bartle & Commissioner of Police, ex Parte 
Pinochet, [1998] 3 W.L.R. 1456 (H.L.), reprinted in 37 ILM 1302 (1998), aff'd & rev'd in part, [1999] 2 W.L.R. 827 
(H.L.), reprinted in 38 ILM 581 (1999). Decisions of the UK House of Lords are available online at <http:// 
www.parliament.the-stationery-office.co.uk/>. 

° See Chanfeau Orayce v. Chile, Cases 11.505 etal., Inter-Am. C.H.R. 512, OEA/ser.L/V/IL98, doc.7 rev. (1997), 
obtainable from<http://www.cidh.oas.org/ annualrep/ 97eng/ 97ench3a43an. htm>; Clifford Krauss, Pinochet Ruled 
No Longer Immune from Prosecution, N.Y. TIMES, Aug. 9, 2000, at A3; Clifford Krauss, A New Drive Gathers Steam to Avert 
Trial for Pinochet, N.Y. TIMES, Aug. 12, 2000, at A6; Clifford Krauss, Judge Reinstates Pinochet Case with New Order for 
House Arrest, N.Y. TIMES, Jan. 30, 2001, at A3. 

“ Ex-Chad Ruler Is Charged by Senegal with Torture, N.Y. TIMES, Feb. 4, 2000, at A3. 

On Cambodia, see Identical Letters Dated 21 January 1999 from the Permanent Representative of Cambodia 
to the United Nations Addressed to the Secretary-General and the President of the Security Council, UN Doc. 
A/53/801-S/1999/67 (1999); Seth Mydans, Of Top Khmer Rouge, Only One Awaits Judgment, N.Y. TIMES, Mar. 14, 
1999, §1, at 6; Elizabeth Becker, U.N. Panel Wants International Trial for Khmer Rouge, N.Y. TIMES, Mar. 2, 1999, at Al. 

In UN Security Council Resolution 1315, the UN Secretary-General was requested to negotiate with the 
government of Sierra Leone to establish a special court for international crimes committed in that country. SC 
Res. 1315 (Aug. 14, 2000), obtainable from<http://www.un.org/documents>. The Report of the Secretary-General 
on the Establishment of a Special Court for Sierra Leone, UN Doc. $/2000/915 (Oct. 4, 2000), obtainable from id., 
is before the Security Council pursuant to Resolution 1315. See also Barbara Crossette, Sierra Leone Will Be Site of 
Tribunal on Atrocities, N.Y. TIMES, Oct. 6, 2000, at A12; Barbara Crossette, U.N. to Establish a War Crimes Panel to Hear 
Sierra Leone Atrocity Cases, N.Y. TIMES, Aug. 15, 2000, at AG. 

Similar developments are taking place in East Timor. The High Commissioner of Human Rights of the 
Commission on Human Rights, in “Question of Violations of Human Rights and Fundamental Freedoms in Any 
Part of the World,” reported that the UN Transitional Administration in East Timor recommended a variety of 
options, all based on the establishment of domestic courts with jurisdiction over international crimes committed 
in East Timor. UN Doc. E/CN.4/2000/27, para. 25 (Mar. 29, 2000), obtainable from <http:/www.unchr.ch>. This> 
report also stated that nongovernmental organizations that were consulted recommended the establishment of” 
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statz or accredited diplomats, are no longer generally seen as safe from prosecution either 
in aeir home countries, with or without immunity, or during travels to other countries.” 
Indeed, these developments may reflect the entry of a new era in which domestic prosecutions 
for international crimes will flourish (assuming such crimes continue to be committed). 

The developments recounted above appear to have had a reciprocal influence on the 
inte “national environment. The ICTY and the ICTR have legitimated the prosecution of 
inte “national crimes to the international community and have elaborated on the pertinent 
law-hrough their statutes, rules, and judgments. They have thus created a substantial and 
tar:zible body of jurisprudence, which was lacking in the past. The negotiations leading 
up > the conclusion of the ICC Statute and the work of the Preparatory Commission have 
auzmented this process.’* Many of these developments have been prominently reported in 
the popular press and have spawned a growing body of scholarship. Through these advances 
governments have become accustomed to the idea that international criminal law consti- 
tutes a real and operative body of law, which in turn has facilitated domestic prosecutions 
of zersons accused of these crimes. The entry into force of the ICC Statute will only accel- 
erze and strengthen this movement, for it not only establishes an international court, but 
als= legitimates and even gives priority to national prosecutions. 

Cace established, the ICC will have jurisdiction over important international crimes. In 
sor.2 circumstances, a state may find it in its interest to allow a prosecution to go forward 
bezeare the ICC, considering the matter too dangerous to be handled domestically and pre- 
fering trial before a distant international tribunal. In other situations, the state may not be 
cap=ble of properly prosecuting an international criminal matter. In most cases, however, 
the =tate may well wish to retain control over such prosecutions. To allow its own nationals 
or aliens charged with the commission of crimes on its territory to be prosecuted by a distant 
int=rmnational tribunal would deprive the state of control and suggest the inadequacy of its 
do-zestic legal system. Furthermore, the state may not wish to have an international court 
finz that its procedures in dealing with persons accused of such crimes are inadequate. 

States rarely submit matters to international tribunals that could be resolved through diplo- 
mati negotiations controlled by the states concerned. As a rule, states wish to manage issues 
themselves and voluntarily refer matters to international tribunals only when no other 
chose presents itself or when it enables the resolution of international disputes arising from 
dozmestic difficulties of limited national concern.” In most situations, states find it more desir- 
abl= to resolve a matter domestically than to surrender responsibility to an international body.”° 

<imnilar motivations may be involved in the context of cases that might be cognizable before 
the ECC. Furthermore, the design of Article 17 of the ICC Statute, which deals with issues 
of acimissibility in the light of the rule of complementarity, makes it even more likely that 
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states parties will seek to retain jurisdiction over prosecutions that may be within the court's 
authority. As prosecutions of the covered crimes increase internationally, before either the 
ICC or domestic courts, one can expect the barriers to domestic pursuit of such cases to 
continue to fall, as they did after the establishment of the ICTY and the ICTR. States risk 
the possibility that the ICC might take on prosecutions that could have been brought domes- 
tically. In such situations the ICC might determine that prior domestic proceedings had not 
met the standards set out in Article 17. As a consequence, I believe that states will feel 
impelled to try persons accused of such crimes and to pursue those cases in a bona fide way. 

If they are successful, we may find that few cases actually reach the ICC for prosecution. 

This development will have an effect on all states, not only parties to the ICC, but also 
states that do not become parties to the ICG, including the United States.!7As the ICC Stat- 
ute now stands, nationals of the United States or other nonparty states who commit covered 
crimes abroad could be subject to ICC jurisdiction.’ Domestic investigations and prose-. 
cutions by nonparty states, however, may serve as a ground for the admissibility defense 
under Article 17. 

Rogue states, too, will be placed under substantial pressure to prosecute persons accused 
of international crimes or to surrender them for trial by other states or the ICC. A case in 
point concerns Libya and the initiatives to prosecute the persons accused of the Lockerbie 
bombing. At first it refused to cooperate.’ Then it sought to prosecute the accused domes- 
tically,” but such prosecution did not attract international credibility.” Ultimately, Libya was 
forced to hand over the accused for foreign prosecution.” While this case may be unique, 
the situation demonstrates the growing pressure on states to conduct bona fide criminal 
proceedings regarding alleged offenders or to turn them over to others who will. Few states 
will have the fortitude even of Libya to-resist that pressure. 

While many supporters of the international criminal court consider that an active [CC 
docket would constitute a major step toward the suppression of international crimes, I be- 
lieve that the real and more effective success will reside in the active dockets of many domes- 
tic courts around the world, the ICC having served first as a catalyst, and then as a moni- 
toring and supporting institution. This is perhaps the best outcome, for the purpose of 
establishing the [CC is to eliminate impunity for international crimes. A single international 


1 See Barbara Crossette, U.S. Resists War-Crimes Court as Canada Conforms, N.Y. TIMES, July 22, 2000, at A4; 
Barbara Crossette, U.S. Gains a Compromise on War Crimes Tribunal: Keeps Role as It Tries to Exempt Americans, N.Y. 
TIMES, June 30, 2000, at A6. 

38 ICC Statute, supra note 4, Art. 12; seeJonathan I. Charney, Progress in International Criminal Law? 93 ATUL 452, 
456 n.29 (1999). 

1! See Kadafi Says He Won't Turn cver Bomb Suspects, L.A. TIMES, Nov. 29, 1991, at A40. 
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ccart can accomplish little, especially ifits fundamental purpose is to promote international 
m-—res that discourage impunity. Success will be realized when the aversion to impunity is 
ini=rnalized by the domestic legal systems of all states. The test of that success is not a large 
dozket of cases before the ICC, but persistent and comprehensive domestic criminal pro- 
ceedings worldwide, facilitated by progress in a variety of contexts toward discouraging inter- 
nztsonal crimes and avoiding impunity. 


JONATHAN J. CHARNEY 


THE UNITED STATES AND THE STATUTE OF ROME 


sis well-known, the United States, at the conclusion of the Rome Diplomatic Conference 
in 1998, voted against the Statute of Rome,’ which would establish a permanent inter- 
national criminal court (ICC)—separate and apart from the United Nations. The ICC would 
have jurisdiction to try individuals—but not states—for the most serious crimes of inter- 
naiional concern: genocide, war crimes, crimes against humanity, and possibly aggression, 
if the latter can be satisfactorily defined at a later date. The final vote in 1998 was 120 (in 
favor)-7 (against), with the United States in the minority in the company of Iran, Iraq, 
Ck-na, Israel, Sudan, and Libya, and in opposition to all its European allies and all its NATO 
allizs. In view of the 120 affirmative votes at Rome and subsequent events, it seems alto- 
geter likely that the Statute of Rome will attract the necessary sixty ratifications and the 
nev court will be brought into existence without the support of the United States, perhaps 
as carly as 2002. 

xance 1998 the American negotiating team has made extraordinary efforts to secure modi- 
ficztions in the statute that would “enable it to sign the treaty,” first by suggesting amend- 
memts in the text, later by proposing “agreed interpretations” of certain provisions in the 
tez., and more recently by seeking clauses in the “relationship agreement” between the 
pr-xzposed new court and the United Nations that would exempt certain U.S. nationals from 
theapplication of the court’s jurisdiction so long as the United States is not a party or unless 
the United States gives it consent on a case-by-case basis. All of these suggestions have been 
refected—sometimes peremptorily—by the so-called like-minded group, which became the 
dortinant voting bloc at Rome and remains united in opposition to the U.S. position. 

az these words are being written, the United States government seems poised to reject 
ear_¥ participation in the establishment of a permanent international criminal court, as con- 
ter-plated by the historic treaty concluded at Rome in July 1998.” 

The long-term effects of this rejection are very serious for the court and perhaps even 
mo~? serious for the United States, which will be persisting in not-so-splendid isolation from 
the most important international juridical institution that has been proposed since the San 
Frezcisco Conference in 1945. 

‘Lhe short-term effects will be that the United States, which has repeatedly and publicly T 
clar=d its support in principle for a permanent international criminal court, will not become 
a ma=mber of the Assembly of States Parties and thus will not participate in shaping the court 


i 

United Nations Diplomatic Conference of Plenipotentiaries on the Establishment ofan International Criminal 
Cou- Rome Statute of the International Criminal Court, July 17, 1998, UN Doc. A/CONF.183/9*, corrected Nov. 
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in its early formative years. In these early years, such important questions as approval of the 
Rules of Procedure and Evidence and the Elements of Crimes, the implementation of due- 
‘process protections for the accused, and the relationship of the court to the United Nations 
will be decided. Nor will the United States participate in the selection of the first group of 
judges and prosecutors for the ICC or be eligible to propose one of its nationals for a seat on 
the court. l 

The assembly will also be the forum in which the states parties will negotiate the definition 
of aggression, which, if achieved, will authorize the court to exercise jurisdiction over indi- 
viduals charged with the crime of aggression, a fundamental national-security issue of para- 
mount concern to the United States and its nationals in the military services. 

Itis the thesis of this editorial comment that the United States, despite the valiant and in 
many cases successful efforts of a talented and dedicated team of negotiators, has seriously 
misjudged its negotiating leverage in demanding the exemption of certain U.S. nationals 
from the jurisdiction of the new court and is in danger of suffering a further loss of credi- 
bility if it rejects the statute and with it the practical advantages the treaty provides for pro- 
tecting the interests both of its nationals as individuals serving their country abroad and of 
U.S. national security. These points are not based on sentimental devotion to a vague and 
ill-defined internationalism but, rather, on a pragmatic analysis of the interplay between the 
proposed international court and customary international law. As is more fully developed 
in the succeeding paragraphs, I am convinced that these twin interests—the one personal; 
the other national—are better protected if the United States becomes a party to the Statute 
of Rome than if it stands aloof. 


I. THE DISTINCTION BETWEEN JURISDICTION AND THE EXERCISE OF JURISDICTION 


Under the Statute of Rome, the proposed new court would be accorded a rather modest, 
residual, treaty-based jurisdiction to try and punish individuals for the three most serious 
international crimes: genocide, war crimes, and crimes against humanity. Aggression may 
be added to the list of crimes if it can be satisfactorily defined. 

However, the actual exercise of this jurisdiction under the treaty is severely restricted by 
subsequent provisions of the statute, which are intended to assure that primacy of juris- 
diction is retained either by the territorial sovereign or by the state of nationality of the 
accused unless that state is “unwilling or unable genuinely to carry out the investigation or 
prosecution.” Thus, the statute is drafted so as to fit within the classic international law 
jurisdictional framework: (1) a nation has jurisdiction over criminal acts occurring within 
its sovereign territory regardless of the nationality of the offender; and (2) a nation has 
jurisdiction over its nationals regardless of the place where they commit an offense against 
its law. Often the two bases of jurisdiction overlap and are concurrent. 

It is important to note that the statute does not take any jurisdiction away from the state 
on whose territory a crime is committed. Thus, the primacy of its territorial jurisdiction is 
recognized. So, also, is the primacy of nationality jurisdiction recognized vis-a-vis the ICC. 
But the primacy of both these traditional bases of jurisdiction is subject to a single quali- 
fication, namely, that the state be willing and able “genuinely to carry out the investigation 
or prosecution.” 

Under the Rome Statute, the power to make the determination as to unwillingness or 
inability is vested ultimately in the pretrial or the trial chamber of the court, but made 
subject to many qualifications and ultimately to interlocutory appeal to the five-judge ap- 
pellate chamber of the court. 


* Statute of Rome, supra note 1, Art. 17. 
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II. THE PRINCIPAL UNITED STATES OBJECTION 


~he principal objection raised by the administration both at the Rome Diplomatic Confer- 
enze, and immediately thereafter at the earliest meetings of the Preparatory Commission, 
was that American nationals, particularly members of the ermed services, could in certain 
cczttingencies be subjected to trial in the new court without the specific consent of the 
U=-ted States. In the more recent meetings of the Preparatory Commission, the objection 
wasnarrowed. A later formulation of the objection is that the Rome Statute provides for the 
exexcise of jurisdiction over certain nationals ofa nonparty state without the specific consent 
of nat state. 

hus, the U.S. negotiators have sought to insert a clause in the “relationship” agreement 
berveen the United Nations and the court that would provide that the new court will not 
at-empt to exercise jurisdiction over nationals of a nonparty state ifsuch nationals are acting 
unter the overall direction of the nonparty state, or unless the court obtains, on a case-by-case 
basis, the consent of the nonparty state of nationality of the accused. The effect of such a 
cla_se would be to grant such U.S. nationals a de facto exemption from the exercise of 
ju>sdiction by the new court so long as the United States was not a party to the Rome Stat- 
ut=.As a matter of course, nationals of other nonparty states would also be exempt from the 
new court’s jurisdiction if the United States exemption were accepted. Thus, this provision 
wo-ld exempt not only U.S. nationals, but also the nationals of rogue states, which are most 
likey to produce or to harbor war criminals in the future and which are the least likely to 
cocsent to having their nationals tried by the ICC. The exemation would mean that the most 
ncterious war criminals would continue to be mmune from the jurisdiction of the new court. 

er this reason, and principally for this reason, most of cur European allies, and all the 
NaO allies except Turkey, have found the United States proposal unacceptable. This was 
trus, for example, when the proposal was offered at the meetings of the Preparatory Com- 
mion in March and June 2000. From the point of view of our European allies, it is bad 
encigh that the exemption has sometimes come as a rather strident demand for American 
exceptionalism, which reinforces their innate suspicion thaz the United States is giving way 
to .2gemonic ambitions. They find it the more objectionable because it virtually guarantees 
tha= the court would be unable to exercise jurisdiction over nationals of rogue states who, 
thr-ugh lack of caution or otherwise, happen to come into the custody of the court and are 
unixely in any event to belong to a state that is party to the Rome Statute. Thus, this exemp- 
tion is doubly offensive to our NATO and European allies, which, together with a much 
larg2r number of states, make up the “Group of Like-Minded States”; this group is prepared 
to zccept the Rome Statute without modification. As of this writing, more than twenty-five of 
the:sixty ratifications necessary to bring the Rome Statute into force have been deposited.* 

Im addition, the United States cannot look forward to solving its problems with the statute 
by means of reservations, since none are permitted by the terms of the treaty.’ 

Tke latest formulation of the proposed exemption for certain nationals also indicates that 
the Jnited States does not expect to become a party to the Rome treaty anytime soon and 
is Seaply seeking, in the words of its principal negotiator, a way to be a “good neighbor” to 
the xourt until such time in the future as political conditions are more favorable for United 
Stzses acceptance of the court. Moreover, the current formulation of the U.S. exemption 
is based on a very controversial view of customary international law; namely, that customary 
international law forbids—or at least does not authorize—a treaty-based international court 
to exercise jurisdiction over the nationals of a nonparty state when acting under the 
direztion of such a nonparty state. This view of customaczy international law has been 


*Sce the Web site supranote 1 for a current report on the status of ratifications and other information on the ICC. 
5 £:atute of Rome, supra note 1, Art. 120. 
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repeatedly asserted by administration spokesmen in support of United States objections to 
the treaty, but—remarkably—that assertion has never been backed up by citation of legal au- 
thority, or by an opinion of the legal adviser of the Department of State, or the attorney general. 

Most international lawyers have rejected this view of customary international law on the sim- 
ple basis that while a nonparty state is not itself bound to accept an assertion of jurisdiction 
over itself unless it has consented, the same is not true of its nationals if they commit 
offenses in the territory ofa state that is a party. In the latter case, the national who commits 
an offense within the territory of any state is subject to that state’s territorial jurisdiction— 
and would be so subject if there were no treaty at all. No rule of customary international law 
prohibits the territorial sovereign from exercising its jurisdiction directly over the offender, 
even if acting under the direction of a nonparty state; nor from extraditing the offender to 
another country—even to a country of which the accused is not a national. 

By the same logic, the territqrial sovereign would seem to be free to extradite an offender 
to an international court, where he might receive a fairer trial than in the courts of the 
country where the offense was committed. Indeed, that is clearly one of the principal advan- 
tages to be derived from becoming a party to the international criminal court. After all, the 
proposed court will be obliged to respect the due-process protections that, largely at Ameri- 
can insistence, were written into the Statute of Rome and that will be reinforced by the 
Rules of Evidence and Procedure, which will apply to the ICC’s proceedings. With few 
exceptions, international, treaty-bound, due-process protections are likely to be more exten- 
sive in an ICC trial than those that would be available to the accused if tried by an individual 
country exercising territorial jurisdiction in one of its national courts. 

As indicated earlier, the principal American objection to the treaty is that it gives the new 
court authority to exercise jurisdiction over U.S. nationals—and especially those in military 
service—without the specific case-by-case consent of the United States. Only very late in the 
negotiations did the United States introduce this objection as a fundamental obstacle to its 
acceptance of the treaty. As indicated by the vote at Rome, the objection was viewed by 
nearly all the other delegations as inconsistent with the main purpose of the treaty, i.e., to 
deprive war criminals of the impunity they have heretofore enjoyed by virtue of the pro- 
tection of their states of nationality. 

The U.S. objection is all the more surprising because the United States has historically tak- 
en the lead in advocating the creation of such a court to carry forward the modernization 
of international criminal law, a task begun at Nuremberg and contemplated by the Geno- 
cide Treaty, to which the United States is a party along with most of the rest of the world. 
In addition, the United States has been a foremost supporter of the ad hoc war crimes 
tribunals established by the Security Council for Yugoslavia and Rwanda. 

Moreover, the objection seems to be based on a misconception; namely, that if the ICC 
is defeated and does not come into existence or if the United States refuses to join, its 
nationals will be protected from being subjected to a foreign jurisdiction. The fatal mis- 
conception in this line of reasoning is that, in the absence of some kind of agreement, the 
' jurisdiction of the state in which the offense is committed will prevail over any other claim 
of jurisdiction. Territorial jurisdiction prevails over jurisdiction based on nationality. 

In World War II as well as in World War I, the United States exercised exclusive court 
martial jurisdiction over its military forces abroad by agreement with the Allies. But after 
World War II, our NATO allies were not willing to grant exclusive jurisdiction in peacetime 
to U.S. forces stationed in Europe. The NATO Status of Forces Agreement was negotiated 
to solve this problem. It provides for a sharing of jurisdiction that gives the sending state the 
primary jurisdiction to try its military personnel for “offenses arising out of any act or omis- 
sion done in the performance of official duty” or against another member of the armed 
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forc2s;° all other offenses fall to the primary jurisdiction of the host state. But the two jurisdic- 
tlor.s are concurrent; neither preempts the other and there are liberal provisions for waiver. 

The inescapable point here, however, is that, without some agreement, the territorial sov- 
ere:sn will have an unfettered right under customary internat_onal law to exercise jurisdiction 
over those who commit offenses against its law in its territory, and this is true whether or not 
the offender is acting under the direction of the nation to which he owes allegiance. 

‘mis most basic principle of international law, as succinctly stated in 1812 by Chief Justice 
Me-shall, is: “The jurisdiction of the nation within its own t=rritory is necessarily exclusive 
an= absolute; it is susceptible of no limitation, not imposed by itself.”” 

Fzactly the same principle was applied more recently by tae Supreme Court in rejecting 
a 1£57 challenge to the constitutionality of the Japanese Administrative Agreement, which, 
foll=wing the NATO precedent, allows the United States to exercise jurisdiction over act-of- 
dut. offenses and inter se offenses committed by its military personnel in Japan. Without the 
Agreement, United States military personnel would be subject to the unfettered jurisdiction 
of J=pan.° 

Fom a pragmatic point of view, what the Rome Statute would provide is a treaty-based 
alt=xnative to the territorial jurisdiction of the foreign state in which our military personnel 
mz have committed one of the “core international crimes” such as genocide, war crimes, 
an= crimes against humanity. Under this alternative, such offenses will be subject to the 
exercise of the ICC’s jurisdiction, but that jurisdiction may not be exercised if the United 
Stztes, as the state of nationality of the accused, asserts its primary jurisdiction under the 
“complementarity provisions” of the statute. 

-hese complementarity provisions are broadly framed. Only if the United States is “unwill- 
ing pr unable” genuinely to investigate or prosecute its nationals is the international crim- 
inzl court authorized to exercise its residual jurisdiction. The United States can hardly be 
expected to allow this theoretical contingency to arise; it will always assert its own juris- 
diction in preference to allowing the new court to exercise jurisdiction over U.S. nationals 
accused of genocide, war crimes, or crimes against humanity. Thus, the Rome Statute af- 
fords American military personnel the best available assurar:ce of the benefits of an Ameri- 
can. -rial. Without an agreement, there will be no such assurance. 

A second and important aspect of the administration’s objection to the treaty is that, if, 
for =xample, the ICC exercises jurisdiction over a member of one of the military services or 
ove~ a Civilian official such as the secretary of defense, who orders an air attack on a foreign 
coumatry, the ICC will place itself in the position of passing judgment on the legality under 
int=rnational Jaw of U.S. national-security decisions. In this way, such decisions would be 
jucged as to legality indirectly by the ICC, not by the Security Council in which the United 
Stztes has a veto. 

-bis objection resembles United States objections to the role of the so-called independent 
prosecutor, who at various times has been described by administration spokesmen as likely 
to -ecome “the most powerful man in the world.” This is a very great overstatement of his 
role He will have far less authority under the treaty than the typical county prosecutor or 
dist~ict attorney in the United States. He will have far less power than the international 
prosecutor for the Yugoslav and Rwanda International Criminal Tribunals. He will have no 
incapendent power to issue legal process or to open an investigation. Instead, he must 
secure the agreement of the three-member pretrial chamber before he can even begin an 
investigation or issue legal process. Moreover, when he apples to the pretrial chamber for 
authorization, he must notify all other parties to the statute and all states that “would nor- 


ê .azreement Between the Parties to the North Atlantic Treaty Organization Relating to the Status of Their 
Forzss, June 19, 1951, Art. VII, 4 UST 1792, 199 UNTS 67. 


THe Schooner Exchange v. M’Faddon, 11 U.S. (7 Cranch) 116, 136 (1812). 
8 Wilson v. Girard, 354 U.S. 524, 529 (1957) (per curiam). 
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mally exercise jurisdiction over the crimes concerned.” This latter phrase includes both the 
territorial state and the state of nationality of the accused. 

At this point, the complementarity provisions’’ of the Rome Statute become controlling: the 
nation of which the accused is a national has a right under the treaty to assert its primary 
jurisdiction both as to investigation and as to trial. If primary jurisdiction is asserted by the 
state of nationality, or by the territorial state, the prosecutor must suspend” his quest for 
authority from the pretrial chamber to investigate or prosecute. And he must accept the 
conclusion reached by the state of nationality or the territorial state as to whether the case 
should be investigated or prosecuted by the state of nationality of the accused unless he can 
show that that state is “unable or unwilling genuinely” to do so. It is nearly impossible to 
imagine a case in which the United States would not fully exercise its primary jurisdiction. 
It is not to be expected that the United States will allow this remote and theoretical contin- 
gency to arise. Moreover, the statute prohibits double jeopardy.” 

Even if the prosecutor challenges the conclusion of the state of nationality, that state has 
a right under the treaty to contest the challenge in the pretrial chamber, as well as a right 
to an expedited interlocutory appeal to the appellate chamber of the ICC.” 


HI. THE SPECTER OF THE POLITICALLY MOTIVATED PROSECUTOR 


That leaves for discussion the previously stated objection; namely, that a politically moti- 
vated prosecutor might attempt to convict the United States in the court of public opinion 
ofa violation of international law, by charging one of its military or civilian officials with war 
crimes, crimes against humanity, or genocide, using the accused as a proxy for the United 
States. However, this possibility is not created by the statute; it already exists. The United 
States can be put in the dock of public opinion at any time it applies military power abroad. 
The Rome treaty does not create or exacerbate this risk. If anything, the terms of the statute 
ameliorate the risk by limiting the jurisdiction of the court to individuals and restraining the 
exercise of jurisdiction in all the ways previously discussed. 

Moreover, the negotiators have built into the text of the treaty so many checkpoints that 
in my opinion the international prosecutor would not be likely to succeed in challenging a 
decision of the United States not to prosecute or a decision of a United States court to acquit. 

In view of the frequency with which administration spokesmen have raised the specter of 
the “runaway prosecutor,” it seems appropriate to list, even at the risk of repetition, the 
restraints that will apply under the statute to assure that the complementarity provisions are 
applied in favor of the state of nationality. They are in summary form as follows: 


(1) The prosecutor cannot subject any person to the exercise of jurisdiction by the 
ICC without prior notice to the state of nationality. 


(2) The prosecutor cannot subject any person to the exercise of jurisdiction by the 
ICC without the concurrence of the pretrial chamber, which will control the actual 
initiation of investigations and prosecutions and the issuance of legal process. 


(3) The prosecutor cannot subject any person to the exercise of jurisdiction by the 
ICC if the state of nationality has already asserted primary jurisdiction and genuinely 
exercised jurisdiction to investigate and prosecute or is willing and able to do so. The 
prosecutor is bound by the treaty to suspend all efforts to investigate and prosecute 
unless the state that has primary jurisdiction is genuinely unwilling or unable to do so. 


* Statute of Rome, supra note 1, Art. 18(1). 
10 Fd., Arts. 17~19. 

n Td, Art. 18(2). 

2 7d., Art. 20. 

8 Td., Art. 18. 
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(4) The prosecutor cannot subject any person to the exercise of ICC jurisdiction for 
zrivial offenses or in cases of insufficient gravity. The statute sets the standards for 
“admissibility” at a high threshold.?* 


(5) If the prosecutor challenges the determination of the state of nationality, or its 
courts, either as to investigation or as to prosecution, he or she must get the pretrial 
chamber to sustain this challenge. Decisions by the three-judge pretrial chamber as to 

curisdiction or admissibility are subject ta appeal by the state of nationality to the five- 
nember appeals chamber. 


(6) No person can be subjected to the exercise of ICC jurisdiction during any twelve- 
month period for which the Security Council, acting with the concurrence of the five 
>ermanent members under Chapter VII of the UN Charter, has voted suspension of 
=nvestigation or prosecution. Suspensions may be extended for successive twelve-month 
Deriods.”” 


Emaally, as a practical matter, the ICC would have to gain custody of the military or civilian 
off.cr before it could exercise jurisdiction. The ICC is prohibited from trying anyone in 
abs=-tia.’* If the custodial state is the United States, it would refuse to transfer custody to the 
ICC -f the assertion of jurisdiction over a U.S. military or civilian official were unjustified or 
politically motivated. If custody is with a state party, that state party would be treaty-bound 
to aspect the specific complementarity provisions of the treaty. In either case, the ICC 
cou { not exercise jurisdiction in absentia. If the custodial state is a nonparty and makes an 
ad zoc decision to transfer the U.S. official to the ICC, the accused would probably be better 
prc- ected by virtue of the applicable due-process provisions of the statute than if there were 
no treaty.!” 


IV. THE LESSER OBJECTIONS 


On June 14, 2000, Senator Jesse Helms introduced a bill in the Senate called the Ameri- 
car. Service Members Protection Act (S. 2726). Although this bill and its companion in the 
Howse (H.R. 4654) have been the subject of hearings in the Senate Committee on Foreign 
ReEuons and the House Committee on International Relations, where they were opposed by 
the Jepartment of State and the Department of Defense, neither house has reported its bill 
out Zf committee as of this writing. 

[Ge Helms bill would, among other things, forbid any agency of the U.S. government 
frora cooperating with the new court so long as the United States was not a member. Fur- 
ther,it would deny military assistance to any foreign country that did join the court, with the 
excedtion of NATO countries and certain other allies too important to be cut off from 
miliary assistance. 

In addition, the bill criticizes the Rome Statute on the ground that it would deny to 
Ame -ican military personnel “many of the procedural protections to which all Americans 
are entitled under the Bill of Rights.” The only rights named in the bill as being denied are 
(1) zial by jury, (2) the right not to be compelled to provide self-incriminating testimony, 
anc 3) the right to confront and cross-examine witnesses. 

‘Leal by jury, however, is not available to service members under the Fifth Amendment. 
The. are excepted from coverage by the text of the Fifth Amendment. And the same ex- 
ception is generally assumed to be applicable under the Sixth Amendment. As for the other 
two -ights (as to self-incrimination and cross-examination), they are expressly guaranteed 
in tr 2 Rome Statute. Indeed, the list of due-process rights guaranteed by the Rome Statute 


14 €., Art. 17(1). 

15 £., Art. 16. 

16 €., Art. 63. 

17 e., Arts. 20, 22, 57, 61, 63, 66, 67, 69. 
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is, if anything, somewhat more detailed and comprehensive than those in the American Bill 
of Rights. Not better, but more detailed. The list includes the presumption of innocence 
(Art. 66); assistance of counsel (Arts. 67(1) (b), (d)); the right to remain silent (Art. 67(1) (g)); 
the privilege against selEincrimination (Art. 67(1) (g)); the right to a written statement of 
charges (Art. 61(3)); the right to examine adverse witnesses (Art. 67(1) (e)); the right to 
have compulsory process to obtain witnesses (Art. 67(1) (e)); the prohibition of ex post facto 
crimes (Art. 22); protection against double jeopardy (Art. 20); freedom from warrantless 
- arrest and search (Arts. 57 bis(3), 58); the right to be present at the trial (Art. 63); speedy 
and public trials (Art. 67(1) (a), (c)); the exclusion of illegally obtained evidence (Art. 
69(7)); and the prohibition of trials in absentia (Arts. 63, 67(1) (d)). 

The criticism that under the ICC United States service personnel will be denied due- 
process protections that they would enjoy under the Constitution is totally misplaced. I can 
think of no right guaranteed to military personnel by the U.S. Constitution that is not also 
guaranteed in the treaty of Rome. 


V. CONCLUSION 


In sum, the United States can most effectively protect its national-security interests, as well 
as the individual interests of U.S. nationals, by accepting the Statute of Rome—better 
sooner than later. 


_ MONROE LEIGH 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


EDITED By SEAN D. MURPHY 


LAW OF TREATIES AND OTHER INTERNATIONAL AGREEMENTS 
Trecty Obligations as Evidence of Federal Preemption 


I> the wake of the 1990 Exxon Valdez oil spill off the coast of Alaska (the largest oil spill in 
U.S history), both the U.S. federal government and the State of Washington enacted more 
strix.gent laws and regulations directed at preventing—and providing remedies for—future 
oil spills by oceangoing oil tankers. In 1990, Congress passed the Oil Pollution Act (OPA),’ 
wh‘ch supplemented the Ports and Waterways Act of 1972 (PWSA).* The State of Washington 
enz<ted certain statutes and created an Office of Marine Safety,* which produced regulations 
affecting all vessels (including foreign-flag vessels) transporting oil through U.S. territorial waters 
wittin the State of Washington. The regulatory scheme addressed tanker equipment, 
staffing, personnel qualifications, reporting, and operating.’ 

Following the passage of the State of Washington’s regulatory scheme, the International 
Ass=ciation of Independent Tanker Owners (Intertanko) sued in an effort to have the scheme 
struzk down as an unlawful intrusion into an area preempted by federal law, charging that 
the:cheme differed from national and international] standards developed for the same pur- 
pose. The district court rejected Intertanko’s arguments and upheld the State of Washington’s 
regulatory scheme.” The Ninth Circuit Court of Appeals—despite intervention by the U.S. 
government on behalf of Intertanko for the purpose of rais-ng foreign affairs concerns— 
alsc upheld the regulatory scheme, with the exception of one regulation requiring certain 
towing and navigation equipment.’ 

The Supreme Court granted certiorari. In its principal br-ef, the United States detailed 
the Aistoric role of the federal government in regulating international and interstate com- 
meze, and asserted that federal law preempted the State of Washington’s regulatory 
sch=me.’ In addition to preemption by federal statute, the United States argued that “to the 
extent an international agreement creates a standard embodied in Coast Guard regulations 
or & formally recognized by the Coast Guard as applicable, that standard will preempt a 
contrary state law.”* Indeed, the government argued that an “international treaty can have 


i 33 U.S.C. §§2701-2761 (1994). 

? 33 U.S.C. §§1221-1236 (1994 & Supp. IV 1998). 

3 "ASH. REV. CODE §88.46.040(3) (1994). 

4 *#ASH. ADMIN. CODE §§317-21-130 to 317-21-540 (1999). 

* Er ternational Ass’n of Indep. Tanker Owners (Intertanko) v. Lowry, 947 F.Supp. 1484 (W.D.Wash. 1996). 

ê Fr. ternational Ass’n of Indep. Tanker Owners (Intertanko) v. Locke, 148 F.3d 1053 (9th Cir. 1998). 

1 rief for the United States at 18-28, United States v. Locke, 529 U.S 89 (2000) (Nos. 98-1701, 98-1706) 
[herzinafter U.S. Brief]. The United States asserted that Coast Guard regulations issued under the Ports and 


Wate-ways Act of 1972 (PWSA} preempted the State of Washington’s laws and regulations. The principal brief was 
filed on October 22, 1999. A U.S. reply brief was filed on November 30, 1999. 


* US. Brief, supra note 7, at 28. To support its position on preemption both by federal statute and by treaty, the 
United States cited Ray v. Atlantic Richfield Co., 435 U.S. 151 (1978). In Ray, the Court considered the issue of pre- 
empon of state laws and regulations enacted after the 1967 Torrey Canyon oil sp_ll off the coast of the United Kingdom. 
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just as much preemptive force as a federal statute.” Further, international practice, as 
reflected in the Vienna Convention on the Law of Treaties, demonstrated that inter- 
national agreements are binding on political subdivisions of nations." The brief continued: 


Because international agreements reflect the intentions of nation-states, this Court has 
emphasized that any concurrent power held by States in fields that are the subject of 
international agreements is “restricted to the narrowest of limits.” Hines v. Davidowitz, 312 
U.S. 52, 68 (1941). Thus, where the United States has exercised the authority of the 
Nation, a State “cannot refuse to give foreign nationals their treaty rights because of 
fear that valid international agreements might possibly not work completely to the 
satisfaction of state authorities.” Kolovrat v. Oregon, 366 U.S. 187, 198 (1961). Accord- 
ingly, whether viewed through the lens of preemption by treaty or interference with the 
federal government's exclusive authority to conduct the foreign affairs of the United 
States, this Court has repeatedly struck down state laws that conflict with duly promul- 
gated federal law touching on matters of international concern. See, e.g., Zschernig v. 
Miller, 389 U.S. 429 (1968); United States v. Pink, 315 U.S. 203, 232 (1942); United States 
v. Belmont, 301 U.S. 324, 327 (1937). 


Those considerations have particular force in this case, because Congress has long 
recognized the importance of international rules in promoting safety and environmen- 
tal protection in vessel operations. For example, although the Tank Vessel Act of 1936 
contained a provision requiring vessels to carry a certificate of inspection evidencing 
compliance with the terms of the Act, it specifically provided that “the provisions of this 
subsection shall not apply to vessels of a foreign nation having on board a valid 
certificate of inspection recognized under law or treaty by the United States.” 49 Stat. 
1890. Congress included similar language in the PWSA.... 


As a result, under current law, a foreign vessel’s compliance with international stan- 
dards will satisfy domestic requirements for entering United States ports or waters.” 


The government then detailed specific conflicts between the State of Washington’s regu- 
latory regime and international standards that are enforced through federal statute or Coast 
Guard regulations.” Those international standards arose from international instruments 
such as: the UN Convention on the Law of the Sea;"* the International Convention on Stan- 
dards of Training, Certification and Watchkeeping for Seafarers” and its associated regu- 
` lations; the International Safety Management Code;"* the International Convention for the 
Safety of Life at Sea;!” the International Convention for the Prevention of Pollution from 
Ships (MARPOL);”* and assorted resolutions of the International Maritime Organization. 

The United States also argued that upholding the State of Washington’s regulatory scheme 
would hinder the government's ability to be effective in promoting environmentally sound 
practices in the international arena. First, “the existence of state regulations that conflict 


° U.S. Brief, supra note 7, at 28. 

"Vienna Convention on the Law of Treaties, May 23, 1969, Arts. 27, 29, 1155 UNTS 331, 339, reprinted in 8 ILM 
679, 690-91 (1969). 

H US. Brief, supra note 7, at 28. 

2 Td. at 29-30. 

8 Td, at 33-40 & app. 

4 United Nations Convention on the Law of the Sea, opened for signature Dec. 10, 1982, 1833 UNTS 397, reprinted 
in 21 ILM 1261 (1982). 

15 International Convention on Standards of Training, Certification and Watchkeeping for Seafarers, July 7, 
1978, S. EXEC. Doc. EE, 96-1 (1980), 1361 UNTS 190 [hereinafter STCW Convention]. The government argued that 
the State of Washington statutes and regulations imposed requirements that were either more stringent than, or 
conflicted with, those of the STCW Convention with regard to drug and alcohol testing and reporting, crew-training 
policies, language-proficiency requirements, operating procedures for restricted visibility, and emergency procedures. 

1 International Management Code for the Safe Operation of Ships and for Pollution Prevention, IMO Res. 
A/741(18) (1993), obtainable from <http://www.uscg.mil/hq/g-m/psc/miscpages/ismpg.htm>. 

17 International Convention for the Safety of Life at Sea, Nov. 1, 1974, 32 UST 5577, 1184 UNTS 278. 

'8 International Convention for the Prevention of Pollution from Ships, Nov. 2, 1973, 12 ILM 1319 (1973), as 
amended Feb. 17, 1978, S. Exec. Doc. E, 95-1 (1978), 1340 UNTS 184. 
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with international standards raises the distinct possibility that other nations that are parties 
to international conventions and agreements will regard the United States as in violation 
of is obligations and thus take actions that will undermine international uniformity.” 
Second, leaving the State of Washington’s regulatory scheme in place would create uncer- 
taictty regarding state compliance with federally negotiated agreements, thereby under- 
miting the credibility of the United States in its efforts to negotiate agreements that promote 
the safe operation of tankers internationally. Third, upholding the regulatory scheme would 
allow each of the several U.S. states to establish and enforce its own maritime regulatory 
regeme-—which would not only interfere with interstate commerce, but “frustrate the sub- 
staztial international interest in uniform vessel standards... .””° 

Ir its decision, the Supreme Court focused on the well-established history of federal regu- 
lation in the field of interstate navigation. Under the doctrine of “field preemption,” the 
Supreme Court found that the federal government’s overall regulation in this area clearly 
invalidated State of Washington regulations on crew training, English-language proficiency, 
resz-icted-visibility navigation, and marine-casualty reporting.” The Court remanded the 
cas< to allow the district court or the court of appeals to determine if the remaining regu- 
latacns were also preempted either under “field preemption” or due to specific conflicts with 
federal laws or international agreements. Finding that there existed sufficient preemption 
based on federal statutes and regulations, the Court deemed it unnecessary to address the 
Unsced States’ argument that international treaties and instruments have a direct pre- 
emg:tive effect on the State of Washington’s regulatory scheme. The Court noted, however, 
that “the existence of the treaties and agreements on standards of shipping is of relevance, 
of course, for these agreements give force to the longstanding rule that the enactment of 
a uriform federal scheme displaces state law, and the treaties indicate Congress will have 
derranded national uniformity regarding maritime commerce.”” 


STATE JURISDICTION AND JURISDICTIONAL IMMUNITIES 
U.S. Judgments Against Terrorist States 


‘The Antiterrorism and Effective Death Penalty Act of 1996’ amended the Foreign Sovereign 
Immunities Act (FSIA) to enable suits for monetary damages against foreign states that 
cause personal injury or death “by an act of torture, extrajudicial killing, aircraft sabotage, 
hostage taking, or the provision of material support or resources . . . for such an act,” 
prcevided that the claimant or victim was a U.S. national at the time of the act and that the 
forezgn state is designated by the U.S. secretary of state as a sponsor of terrorism.’ Further 
prcvisions establish a cause of action for such suits.’ Since the time of enactment, several 


1? See U.S. Brief, supra note 7, at 47. The government supported this contention by noting it had received 
dipl-xmatic notes from Canada and from thirteen other nations and the Commission of the European Commu- 
nities expressing concerns about differing regimes within the United States. Jd. Further, on October 22, 1999, 
fourtzen nations submitted to the Supreme Court a combined amicus brief that argued against upholding the 
Was ington regulatory scheme. See Brief for the Governments of Belgium, Denmark, Finland, France, Germany, 
Gree ze, Italy, Japan, The Netherlands, Norway, Portugal, Spain, Sweden, and the United Kingdom as Amici Curiae 
in Saport of Petitioners, United States v. Locke, 529 U.S. 89 (2000) (Nos. 98-1701, 98-1706). 

"0S. Brief, supra note 7, at 49-50. 

21 “ee United States v. Locke, 529 U.S. 89, 112-16 (2000). For a more detailed discussion of the Supreme Court’s 
decison, see Patrick O. Gudridge, Case Report: United States v. Locke, 94 AHIL 745 (2000). 

2 United States v. Locke, 529 U.S. at 103. 

1 sntiterrorism and Effective Death Penalty Act of 1996, Pub. L. No. 104-132, §221, 110 Stat. 1214, 1241. 

#8 U.S.C.A. §§1605 (a) (7),1610(a) (7) (West Supp. 2000). The secretary of state has designated Cuba, Iran, Iraq, 
Libya. North Korea, Sudan, and Syria as state sponsors of terrorism. See 31 C.F.R. §596.201 (2000). 

3 32e 28 U.S.C. §1605 note (Supp. IV 1998). The law essentially provides a cause of action zgainst any foreign 
state and its agents for any act that would give a court jurisdiction under the new terrorist-state exception to 
imma_nity in the Foreign Sovereign Immunities Act (FSIA). The law allows recovery for pain and suffering, eco- 
nong: damages, solatium, and punitive damages. 
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judgments have been rendered against Cuba and Iran, and other suits have been filed 
against Iraq, Libya, and Syria. Those cases are: 

Alejandre. On February 24, 1996, the Cuban air force shot down two unarmed U.S. civilian 
aircraft over international waters, killing all four occupants. Three of those victims— 
Armando Alejandre Jr., Carlos Costa, and Mario de la Pena—were U.S. nationals. On 
December 17, 1997, the families of the three U.S. victims obtained ajudgment against Cuba 
for approximately $187.6 million in compensatory and punitive damages.* Cuba did not 
appear in the case. 

Flatow. On April 9, 1995, a suicide bomber drove a van loaded with explosives into a bus 
passing through the Gaza Strip, killing seven Israeli soldiers and one U.S. national—Alisa 
Michelle Flatow—a twenty-year-old college student spending a semester abroad in Israel. A 
terrorist group, the Shaqaqi faction of Palestine Islamic Jihad, which was funded by the gov- 
ernment of Iran, claimed responsibility for the explosion. On March 11, 1998, the family of 
Ms. Flatow obtained a judgment in U.S. court against Iran for $247 million in compensatory 
and punitive damages.” Iran denied the allegations but did not appear either in this case or : 
in the cases described below. 

Cicippio. Two U.S. nationals associated with the American University of Beruit—Joseph 
Cicippio and David Jacobsen—and a third U.S. national who operated two private schools 
in Beirut—Frank Reed—were kidnapped in May 1985 in Lebanon by the Hezbollah, a 
group receiving material support from the government of Iran. The three men were impris- 
oned in extreme conditions and tortured until their releases: Jacobsen was released after 
almost one and a half years; Reed, after three and a half years; and Cicippio, after five years 
and three months. On August 27, 1998, the three U.S. nationals, along with two of their 
spouses, obtained a judgment against Iran for $65 million in compensatory damages.° 

Anderson. On March 16, 1985, a U.S. journalist working in Beirut—Terry Anderson—was 
kidnapped and then imprisoned and occasionally beaten for six and a half years by the 
Hezbollah. He was released in early December 1991 and reunited with his wife and daughter. 
On March 24, 2000, Anderson obtained a judgment against Iran for $340 million in com- 
pensatory and punitive damages.’ 

Eisenfeld. On February 25, 1996, two U.S. nationals—Matthew Eisenfeld and Sara Rachel 
Duker—were killed in Israel by a bomb placed on a bus by the militant Palestinian orga- 
nization Hamas, which was funded by the government of Iran. On July 11, 2000, the families 
of the victims obtained a judgment against Iran for $327 million in compensatory and 
punitive damages.® 

Higgins. In June 1987, a U.S. marine colonel, William R. Higgins, was assigned to the com- 
ponent of the UN peacekeeping mission in Lebanon known as the UN Truce Supervision 
Organization (UNTSO). The primary function of the unarmed members of UNTSO was to 
report on the movements of potentially hostile forces in the disputed border areas between 


* Alejandre v. Republic of Cuba, 996 F.Supp. 1239 (S.D.Fla. 1997); see Stephen J. Schnably, Case Report: 
Alejandre v. Republic of Cuba, 92 AJIL 768 (1998). For a discussion of the case and efforts to enforce the judg- 
ment, see Sean D. Murphy, Contemporary Practice of the United States, 94 AJIL 117, 120 (2000). 

Š Flatow v. Islamic Republic of Iran, 999 F.Supp. 1 (D.D.C. 1998). For a discussion of the case and efforts to 
enforce the judgment, see Sean D. Murphy, Contemporary Practice of the United States, 93 AJIL 181 (1999), 94 
AJIL 117 (2000). On July 24, 2000, the Fourth Circuit Court of Appeals affirmed a district court decision that 
quashed writs of execution of the judgment against three real properties of the Alavi Foundation located in 
Maryland. The circuit court agreed that the foundation was a nonprofit corporation formed under New York law 
and therefore was neither a foreign state nor an agency or instrumentality of a foreign state, such that the enforce- 
ment provisions of the FSIA were available. Flatow v. Alavi Foundation, No. 99-2409, 2000 U.S. App. LEXIS 17753 
(4th Cir. July 24, 2000). On the Flatow family’s efforts to obtain documents from the Department of Treasury on 
Iranian assets, see Flatow v. Republic of Iran, No. 97-396, 2000 WL 1336481 (D.D.C. Sept. 14, 2000) (requiring 
production by the Treasury Department but declining to issue sanctions for documents inadvertently destroyed). 

ê Cicippio v. Islamic Republic of Iran, 18 F.Supp.2d 62 (D.D.C. 1998). 

7 Anderson v. Islamic Republic of Iran, 90 F.Supp.2d 107 (D.D.C. 2000). 

8 Fisenfeld v. Islamic Republic of Iran, No. 98-1945, 2000 U.S. Dist. LEXIS 9545 (D.D.C. July 11, 2000). 
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Letanon and Israel. On February 17, 1988, Higgins was kidnapped from his vehicle by the 
Hezbollah and then held for eighteen months, during which time he became emaciated 
an= listless. On July 31, 1989, the Hezbollah released a videotape of Higgins hanging by the 
ne. Two years later, his body was released and returned to the United States. An autopsy 
showed that the death was a homicide, that it likely occurred before the hanging, and that 
various parts of his body (including the genitalia) had been mutilated.’ 

Fa 1999, Higgins’s wife filed suit against Iran and the Islamic Revolutionary Guard. After 
Iran failed to appear, the U.S. district court entered a default judgment on January 11, 2000. 
Or. July 10, the district court conducted a nonjury trial on the question of damages. The 
plamtiff presented witness, videotape, and documentary testimony. On September 21, the 
district court issued an award of $55,431,937 in compensatory damages jointly against the 
de=endants and an award of $300 million in punitive damages against the Islamic Revo- 
lutanary Guard.” 

kan. On December 21, 1988, Pan Am Flight 103 exploded over Lockerbie, Scotland, kill- 
ing zll 259 persons aboard and 11 on the ground. Following criminal indictments against 
two Libyan men in the United States and the United Kingdom, some of the relatives of the 
viczms filed suit in U.S. federal court in 1994 against Libya, the Libyan External Security 
Orzanization, the Libyan Arab Airlines, and the individuals named in the criminal indict- 
ments. Appearing in court, Libya filed a motion to dismiss for lack of subject matter juris- 
diction, on grounds that there was no applicable exception to its immunity under the FSIA. 
Th district court granted the motion and dismissed the case.” 

A=er the 1996 amendment of the FSIA created a new exception to immunity in the case 
of saits against terrorist states, relatives of the victims refiled essentially the same claims that 
had sreviously been dismissed. The defendants again moved to dismiss for lack of subject 
matter jurisdiction and lack of personal jurisdiction, or in the alternative for failure to state 
a cte:m upon which relief could be granted. On February 26, 1998, the district court denied 
the motion to dismiss, finding among other things that the new FSIA exception was not an 
un<=nstitutional ex post facto law or delegation of legislative power.’ On appeal, the circuit 
couct reviewed whether the new exception was an unconstitutional delegation of legislative 
poser by resting subject matter jurisdiction of U.S. courts over foreign sovereigns upon a 
Stat= Department determination of whether particular foreign states are sponsors of terror- 
isn. The circuit court found that the new exception does determine the jurisdiction of U.S. 
cou-ts, but that there was no delegation involved since the State Department had classified 
Litya as a terrorist state prior to the 1996 amendment. The circuit court noted that the “issue 
of d=legation might be presented if another foreign sovereign—one not identified as a state 
spcosor of terrorism when [the 1996 amendment] was passed—-was placed on the relevant 
list >y the State Department and, on being sued in federal court, interposed the defense 
that Libya now raises.”"* 

Duwiberti. Four U.S. nationals allege that during three separate but similar incidents, the 
government of Iraq arrested, detained, and tortured them along the Iraq/Kuwait border. 
One U.S. national—Chad Hall—was involved in the removal of land mines in Kuwait in 
Oczaber 1992 when he was allegedly kidnapped, taken to Baghdad, and confined in darkness 
forsour days without water, a toilet, or a bed. Another U.S. national—Kenneth Beaty—had 
sto—ped at a border checkpoint in April 1993 to ask directions to a Kuwaiti oil well when he 
was zllegedly arrested, taken to Baghdad, and confined for eleven days without water, a 


’ Higgins v. Islamic Republic of Iran, No. 1:99cv 00377, slip op. at 2-6 (D.D.C. Sept. 21, 2000). 

1c =iggins v. Islamic Republic of Iran, No. 1:99cv 00377, order (D.D.C, Sept. 21, 2000). 

H Snith v. Socialist People’s Libyan Arab Jamahiriya, 886 F.Supp. 306 (E.D.N.Y. 1995), aff'd, 101 F.3d 239 (2d 
Cir. 2996), cert. denied, 520 U.S. 1204 (1997). 

1® Rein v. Socialist People’s Libyan Arab Jamahiriya, 995 F.Supp. 325 (E.D.N-Y. 1998). 

1E >in v. Socialist People’s Libyan Arab Jamahiriya, 162 F.3d 748, 764 (1998), cert. denied, 525 U.S. 1003 (1999). 
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toilet, or a bed. The remaining two U.S. nationals—David Daliberti and William Barloon— 
were allowed to enter Iraq from Kuwait in March 1995, but after realizing that they were not 
where they intended to be, were allegedly arrested upon trying to cross the border back into 
Kuwait. The two men were then allegedly taken to a prison, blindfolded, interrogated, sub- 
jected to physical, mental, and verbal abuse, and not provided with adequate medical treatment. 

Since these incidents occurred at least in part in Iraqi territory, the plaintiffs afforded Iraq 
the opportunity to arbitrate the claims pursuant to rules of international arbitration before 
commencing suit in U.S. court, as is required under the FSIA terrorist-state exception to 
immunity."* Iraq failed to respond to that invitation but, after the suit was filed in U.S. court, 
did file a motion to dismiss the case. Iraq asserted that the alleged actions did not constitute 
“torture” or “hostage taking” within the meaning of the FSIA. The court, after noting that the 
FSIA adopts the definition of “torture” that appears in the Torture Victim Protection Act” 
and the definition of “hostage taking” that appears in the International Convention Against 
the Taking of Hostages,’ concluded that the acts alleged did fall within the meaning of 
those terms and were not incident to lawful sanctions.!” 

Iraq also challenged the FSIA terrorist-state exception to immunity on three constitutional 

grounds: (1) the exception—by requiring that the secretary of state designate a foreign state 
as terrorist before lawsuits may be filed against that state—is an impermissible legislative 
delegation of power to the executive branch concerning the jurisdiction of federal courts; 
(2) the exception violates Iraq’s due process right to equal protection by discriminating 
against those sovereigns designated as terrorist states; and (3) the exception violates due 
process by abrogating the minimum-contacts requirement that is necessary for the exercise 
of personal jurisdiction. While noting that Iraq may not have standing as a “person” to assert 
these challenges, the court nevertheless rejected them. The court found that the Depart- 
ment of State has always played a “substantial and appropriate role in effecting when a 
' foreign sovereign state would enjoy immunity in the courts of the United States.”'® Further, 
the court found that the statute does not make distinctions on constitutionally impermis- 
sible grounds in violation of the Equal Protection Clause.” Finally, the court found that 
long-standing U.S. and international policy toward state sponsors of terrorism has provided 
those states adequate warning that terrorist acts against U.S. nationals, no matter where the 
acts occur, may subject those states to a U.S. response, including suits in U.S. courts.” 
Proceedings in this case are ongoing. 

Weinstein. A U.S. national working in Israel as a butcher—Ira Weinstein—was killed in 
1996 by a bomb attack on a bus in Jerusalem. The attack was allegedly committed by Hamas. 
On August 1, 2000, the family of the victim filed suit in a state court of New York against the 
government of Syria, claiming that it provided material support—including training, 
communications, and financial assistance—for Hamas to carry out the bombing. Syria 
denied the allegations.” Proceedings in this case are ongoing. 

Further legislation. In 1999, several U.S. senators introduced legislation to amend the FSIA 
to enhance the ability to execute these judgments against the assets of terrorist states. That 
legislation, which was opposed by the executive branch, would have provided claimants with 


14 28 U.S.C.A. §1605(a) (7) (B) (i) (West Supp. 2000). 
18 98 U.S.C, §1350, note §3(b) (1) (1994). 


tê International Convention Against the Taking of Hostages, Dec. 17, 1979, Art. 1, TIAS No. 11,081 at 4, 1316 
UNTS 205, 207. 


17 Daliberti v. Republic of Iraq, 97 F.Supp.2d 38, 45—46 (D.D.C. 2000). The court rejected, however, the plain- 
tiffs’ effort to use the commercial-activity exception of the FSIA; the actions complained of were taken by a sovereign 
acting in a governmental capacity. Id. at 46—48 (citing Saudi Arabia v. Nelson, 507 U.S. 349 (1993)). 


18 Td. at 49. 

9 Td. at 52. 

*0 Td. at 52-54. 

*) See Judith Miller, Syria Is Sued by Family of Man Killed by ‘96 Bomb in Jerusalem, N.Y. TIMES, Aug. 2, 2000, at A6. 
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access both to blocked assets of the relevant foreign governments and to properties of their 
_ lege] instrumentalities. In particular, the legislation would have eliminated certain immu- 
nits of foreign states from attachment of, and execution against, diplomatic and consular 
prozerties by claimants, and would have waived U.S. government immunity from attach- 
ment and execution by claimants against moneys due from the United States to the relevant 
ter-—rist state.” After extensive negotiations between executive and congressional officials, 
alte-native legislation was adopted in October 2000 by the House of Representatives” and 
by =e Senate.” President Clinton signed thé legislation into law on October 28, 2000.” 

Tze new law provides redress for claimants who either (1) possessed as of July 20, 2000, 
a frmal judgment against Iran or Cuba (thus covering the Alejandre, Flatow, Cicippio, and 
Eiszafeld cases) or (2) filed suit against Iran or Cuba on one of five specified dates and re- 
ceiv=d a final judgment after July 20 (such as the Higgins case).*° Such claimants have three 
options. First, they may obtain from the Treasury Department 110 percent of the compen- 
satocy damages awarded in their judgments, plus interest, if they relinquish all rights to 
cor-pensatory and punitive damages awarded by U.S. courts.” Second, they may obtain from 
the Treasury Department 100 percent of the compensatory damages awarded in their judg- 
mer <s, plus interest, if they relinquish (a) all rights to compensatory damages awarded by 
U.&. courts and (b) all rights to execute against or attach certain categories of properties, 
inci :ding property that is at issue in claims against the United States before an international 
tritanal.** The property in (b) would include Iran’s Foreign Military Sales (FMS) trust fund, 
wh‘c7 is at issue in a case before the Iran-U.S. Claims Tribunal. Third, claimants may decline 
to o-tain any payments from the Treasury Department and then continue to pursue their 
jud=ments as best they can. The law further amends the FSIA, however, to make clear that 
the Dresident—in the interest of national security—may prevent attachment of, or 
exec ition against, property of foreign. terrorist states located in the United States that is 
sukfEct to U.S. blocking statutes.” 

The law provides that the president shall vest and liquidate Cuban government properties 
located in the United States as necessary to pay the relevant amounts to persons with judg- 
me- ts against Cuba.” Further, the law provides that the secretary of the treasury shall pay 
the levant amounts to persons with judgments against Iran by using rental proceeds ac- 
cruzd from Iranian diplomatic and consular property located in the United States and from 
otherwise available U.S. funds up to an amount not exceeding the amount contained in 
Irans FMS trust fund.’ If payments are made out of U.S. funds, the U.S. government is 
subrogated to the rights of the persons who were paid to the extent of the payments, thus 
allcwing the U.S. government to pursue the subrogated rights as claims or offsets at some 
future time.” 


22'€.. 1796, 106th Cong. (1999). 

3 Fee 106 CONG. REC. H9047-48 (daily ed. Oct. 6, 2000). The vote was 371-1. 

24 See 106 CONG. REC. $10228 (daily ed. Oct. 11, 2000). The vote was 95-0. 

2- äctims of Trafficking and Violence Protection Act of 2000, Pub. L. No. 106-386, §2002, 114 Stat. 1464, 
1542—43 [hereinafter VIVPA]. The law is part of legislation enacted to combat trafficking in persons, especially 
the se= trade, slavery, and involuntary servitude. 

26 =. §2002(a) (2) (A) &(B). By listing five specified dates (Feb. 17 and Dec. 13, 1999, and Jan. 28, Mar. 15, and 
July Z<, 2000), the law took into account certain cases that had already been filed but not yet resulted in a final 
judgrzent. The law does not provide redress for claimants with cases against other states, such as Iraq, Libya, or 
Syriz. for the Treasury Department’s initial notice on the program, see 65 Fed. Reg. 65,374 (2000). 

27S" VPA, supra note 25, §2002(a) (1) (A), (2) (B)&(C). 

°° =. §2002(a) (1) (B), (2) (B)&(D). 

29 x. §2002(f) (amending 28 U.S.C.A. §1610(f) (West Supp. 2000)). 

3 Fz §§2002(b) (1). Itis estimated that there are more than $150 million in blocked Cuban assets in the United 
States See Bill Miller, Terrorism Victims Set Precedent, WASH. POST, Oct. 22, 2000, at Al. 

SIFIVPA, supranote 25, §2002(b) (2). The current amount in Iran’s Foreign Military Sales trust fund is approxi- 
mates, $400 million. See Miller, supra note 30. 

2 VPA, supra note 25, §2002(c). 
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The law further “reaffirms the President’s statutory authority to manage and, where ap- 
propriate and consistent with the national interest, vest foreign assets located in the United 
States for the purposes, among others, of assisting and, where appropriate, making pay- 
ments to victims of terrorism.” The congressional conference committee stated in its 
report on the law: 


The Committee’s intent is that the President will review each case when the court 
issues a final judgement to determine whether to use the national security waiver, 
whether to help the plaintiffs collect from a foreign state’s non-blocked assets in the 
United States, whether to allow the courts to attach and execute against blocked assets, 
or whether to use existing authorities to vest and pay those assets as damages to the 
victims of terrorism. 


When a future President does make a decision whether to invoke the waiver, he 
should consider seriously whether the national security standard for a waiver has been 
met. In enacting this legislation, Congress is expressing the view that the attachment 
and execution of frozen assets to enforce judgements in cases under the Anti-Terrorism 
Act of 1996 is not by itself contrary to the national security interest. Indeed, in the view 
of the Committee, it is generally in the national security interest of the United States 
to make foreign state sponsors of terrorism pay court-awarded damages to American 
victims, so neither the Foreign Sovereign Immunities Act nor any other law will stand 
in the way of justice. Thus, in the view of the Committee the waiver authority should not 
be exercised in a routine or blanket manner, but only where U.S. national security 
interests would be implicated in taking action against particular blocked assets or where 
alternative recourse—such as vesting and paying those assets—may be preferable to 
court attachment.” 


Despite the above cautionary note from the Congress, President Clinton invoked the 
waiver in a blanket fashion on the same day he signed the law, stating that all such attach- 
ments or executions against blocked assets “would ea the ability of the President to 
conduct foreign policy in the interest of national security... .”™ 

Some of the claimants raised concerns that paying money out of the U.S. Treasury to U.S. 
claimants does little to deter foreign states from engaging in acts of terrorism.” Moreover, 
both Cuba and Iran criticized the law, charging that the United States had no right to transfer 
their funds to the U.S. claimants.” In retaliation, on November 1, 2000, the Iranian parlia- 
ment passed legislation allowing Iranian victims of “U.S. interference” since the 1953 coup 
in Iran to sue the U.S. government in Iranian courts.” 


STATE RESPONSIBILITY FOR INJURY TO ALIENS: 
DIPLOMATIC PROTECTION AND INTERNATIONAL CLAIMS 


World War II Era Claims Against Japanese Companies 


During the course of World War II, the Japanese government decided to use prisoners of war 
to aid in the prosecution of the war. Due to the labor shortage in Japan, thousands of prisoners 


8 Id. §2002(e). 

*4 H.R. CONF. REP. NO. 106-939, at 118 (2000). 

* Determination to Waive Attachment Provisions Relating to Blocked Property of Terrorist -List States, Pres. 
Determination No. 2001-03, 65 Fed. Reg. 66,483 (2000). 

38 See Susan & Daniel Cohen, Op-Ed, The Bill for Terror, N.Y. TIMES, Oct. 25, 2000, at A31 (by family members of 
a victim of the Lockerbie incident). 

7 See Miller, supra note 30. For an argument that such laws place important issues of foreign policy in the hands 
of plaintiffs and the court, rather than in the hands of the U.S. government where they belong, see Anne-Marie 
Slaughter & David Bosco, Op-Ed, Sue Terrorists, Not Terrorist States, WASH. POST, Oct. 28, 2000, at A25; Anne-Marie 
Slaughter & David Bosco, Plaintiff's Diplomacy, FOREIGN AFF., Sept.-Oct., 2000, at 102. 

38 MPs Cry “Down with America,” Approve Lawsuits Against United States, AGENCE FRANCE PRESS, Nov. 1, 2000 
<http://www.iranmania.com/news/nov00/011100f.asp>. 
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we-= transported to Japan and employed under horrendous conditions in various industries, 
incl-ding those relating to mining, munitions, stevedoring, engineering, and construction.’ 
Alt-ough the 1907 Hague Convention No. IV allows a belligerent to use the labor of prisoners 
of sar, the “tasks shall not be excessive and shall have no connection with the operations 
of the war,” and the laborers must be paid.” Japan did not comply with these obligations. 

D_ring 1999, several individual and class action lawsuits on behalf of soldiers forced into 
Japenese slave labor were filed in California courts against certain Japanese companies that 
beu=fited from that labor, including Mitsubishi Corporation, Mitsui and Company, and 
Nip=on Steel Corporation. The claims were based, in part, on a new California law per- 
miting an action by a “prisoner-of-war of the Nazi regime, its allies or sympathizers” to 
“rezover compensation for labor performed as a Second World War slave labor victim .. . 
froz any entity or successor in interest thereof, for whom that labor was performed ... .”° 
Alttough the plaintiffs sought to plead only state law claims, some of the cases were removed 
to federal court, and most of those cases were then consolidated before the Federal District 
Cot for the Northern District of California. 

Ox March 24, 2000, the court requested that the U.S. government express its views on 
whesher federal law governs any claims by U.S. soldiers relating to capture and imprison- 
mez -by Japan during World War II. On May 22, 2000, the United States filed a statement 
of icerest indicating that such claims are governed by federal law and sould be heard in 
fed=ral court.’ Specifically, the government asserted that in the 1951 Treaty of Peace with 
Jap=n (1951 treaty),” the United States had expressly waived—on behalf of itself and its 
nati=nals—claims arising out of actions taken by Japan and its nationals during the war. 
Artie 14(b) of the treaty states: 


Except as otherwise provided in the present Treaty, the Allied Powers waive all repa- 
rations claims of the Allied Powers, other claims of the Allied Powers and their nationals 
=rising out of any actions taken by Japan and its nationals in the course of the prose- 
zution of the war, and claims of the Allied Powers for direct military costs of occupation. 


Congressional concern with the United States’ position resulted in a hearing by the 
Ser ace Judiciary Committee on June 28. U.S. Department of State Deputy Legal Adviser 
Ronzld J. Bettauer stated: 


This is clear and unequivocal language: all reparations claims against Japan and its ` 
rationals. This language is unambiguously supported by the negotiating history of the 
Treaty, and by the broad security objectives the U.S. Government hoped to achieve with 
che Treaty, and, most important for present purposes, by the extensive, often excru- 
Satingly painful deliberations that preceded the Senate’s advice and consent to ratifi- 
zation of the Treaty. 


The overarching intent of those who negotiated, signed, and ultimately ratified this 
Treaty was to bring about a complete, global settlement of all war-related claims, in 
=rder both to provide compensation to the victims of the war and to rebuild Japan’s 
=conomy and convert Japan into a strong U.S. ally. It was recognized at the time that 


1 $ 1 THE TOKYO JUDGMENT: THE INTERNATIONAL MILITARY TRIBUNAL FOR THE FAR EAST 414, 416 (B. V. A. 
Rolize & C. F. Ruiter eds., 1977). Among those sent to Japan were soldiers who, after surrendering at Bataan in 
the e > alippines on April 9, 1942, were forced to make the infamous 60-mile “death march.” 

2 32r Convention [No. IV] Respecting the Laws and Customs of War on Land, Oct. 18, 1907, annex, Art. 6, 36 
Stat- 2277, 2297, 1 Bevans 631, 644, reprinted in 2 AJIL 90 (Supp. 1908). Japan was not a party to the Convention 
Relat-re to the Treatment of Prisoners of War of July 27, 1929, 47 Stat. 2021, 118 LNTS 343, which contained more 
detaixd provisions on labor by prisoners of war. Nevertheless, Japan stated in 1942 that it would abide by the 1929 
treaty 's terms. See THE TOKYO JUDGMENT, supra note 1, at 49. 

3 CL. CIV. PROC. CODE §354,6 (West Supp. 2000). 

* §=tement of Interest of United States of America, In re World War I Era Japanese Forced Labor Litigation, 
114 = Supp.2d 939 (N.D.Cal. 2000) (No. MDL-1347) (filed May 22, 2000). 

Taty of Peace with Japan, Sept. 8, 1951, 3 UST 3169, 136 UNTS 45. The U.S. Senate gave advice and consent 
to the treaty in 1952 by a vote of 66 to 10. See 98 CONG. REC. 2594 (1952). 
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those goals could not have been served had the Treaty left open the possibility of con- 
tinued, open-ended legal liability of Japanese industry for its wartime actions. In this 
regard, the negotiators and the U.S. Senate were extremely sensitive to the calamitous 
results of the continuing debts that had been imposed on Germany in the Treaty of 
Versailles. Another provision of the Treaty, Article 19(a), similarly closed off the possi- 
bility of claims being brought by Japanese nationals against the United States or its 
nationals arising out of both the war and the subsequent occupation of Japan. 


... The scheme of the Treaty was that each state party would compensate its own 
nationals for their injuries, either out of confiscated Japanese public and private assets, 
or otherwise. To this end, the United States confiscated approximately 90 million dol- 
lars’ worth of assets owned by Japan and Japanese private nationals (including Japanese 
companies), and used the proceeds to satisfy the monetary claims of U.S. nationals who 
were victims of Japanese aggression. The U.S. Congress amended the War Claims Act 
of 1948 to create new war claims programs that would award American war victims, 
including slave /forced laborers, in amounts to be determined bya War Claims Commis- 
sion, using the proceeds of liquidated Japanese assets. We believe that Congress, 
through its approval of the Treaty and the amendment of the War Claims Act, intended 
to create an exclusive federal remedy for all American victims of the war.’ 


Some of the concerns expressed by Congress related to a perceived disparity between the 
United States’ participation in this case and its participation in federal court cases brought 
against German companies for Holocaust-era claims.” In one of those cases, a court had also 
asked the United States to define its position regarding various postwar treaties with Germany, 
but the government did not file a statement of interest asserting, as it did with respect to 
Japan, that the private lawsuit was precluded under international law or U.S. constitutional 
law. In a written response to questions posed by Senator Orrin Hatch, the United States 
noted that it had taken no position on the impact of various postwar treaties with Germany, 
but instead advised the court that negotiations over the creation of a German foundation 
to compensate victims were under way and, if successful, would render resolution of the 
legal issues unhecessary.® 

On August 8, the government of Japan transmitted a diplomatic note to the U.S. govern- 
ment stating that it “fully shares the position of the United States Government that claims 
of the United States and its nationals (including prisoners of war) against Japan and its 
nationals arising out of their actions during World War II were settled by the Peace Treaty.” 
Further, the note stated that “recent efforts to seek further compensation in United States 
courts for actions taken by Japanese nationals during World War II would be inconsistent 
with both the letter and the spirit of the Peace Treaty, and would necessarily be detrimental 
to bilateral relations between our two countries.” 

On August 9, the United States filed a second statement of interest addressing in detail 
its position on the 1951 treaty. After describing the text, negotiations, and ratification 
history of the treaty, as well as the Japanese assets seized pursuant to it, the statement of 
interest discussed the distribution of compensation to U.S. prisoners of war under the War 
Claims Act. 


ê Former U.S. World War IT POW’s: A Struggle for Justice, Hearing Before the Senate Comm. on the Judiciary, 106th Cong. 
14, 14-15 (2000) (statement of U.S. State Department Deputy Legal Adviser Ronald J. Bettauer). 

” See Sean D. Murphy, Contemporary Practice of the United States, 93 AJIL 883, 885 (1999), 94 AJIL 682 (2000). 

3 Former U.S. World War IT POW’s: A Struggle for Justice, Hearing Before the Senate Comm. on the Judiciary, 106th Cong. 
47 (2000) (Department of Justice responses to questions posed by Senator Hatch). 

* Diplomatic Note from the Embassy of Japan to the U.S. Department of State (Aug. 8, 2000) (on file at GWU). 
Foran example of Japanese nationals who, having had their claims against the U.S. government waived by the 1951 
Treaty of Peace, unsuccessfully sought to sue the Japanese government instead, see Katayama v. Japan, 6 KOMU 
GEPP6 2089 (D. Hiroshima, Oct. 10, 1960), translated in '7 JAPAN ANN. INT'L LL. 125 (1963). 

° Statement of Interest of United States of America, In re World War II Era Japanese Forced Labor Litigation, 
114 F.Supp.2d 939 (N.D.Cal. 2000) (No. MDL-1347) (filed Aug. 9, 2000). 
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The War Claims Act of 1948 had established a system of compensation for prisoners 
of war like [the] plaintiffs and certain other victims of World War II. The Act estab- 
lished a War Claims Commission (now the Foreign Claims Settlement Commission), 
which initially was authorized to adjudicate claims “filed by any prisoner of war for 
compensation” for specified violations of the Geneva Convention of July 27, 1929, 
suffered while a prisoner of war, including claims for violations “relating to labor of 
prisoners of war.” These claims covered inadequate food, inhumane treatment, and 
certain types of forced labor. The Act was prompted by Congress’ desire “to facilitate 
the giving of immediate relief to those American citizens who were imprisoned by the 
enemy during the war.” 


Consistent with its Congressional mandate, the War Claims Commission paid claim- 
=nts who were prisoners of war in the hands of the Japanese a specific amount for each 
day of captivity of the war. Specifically, prisoners of war were paid $1 per day for each 
day the government by which they were held violated is obligation to furnish them the 
quantity of food to which they were entitled as prisoners under the Geneva Convention 
related to prisoners of war. Individuals also were paid $1.50 per day for each day they 
were used as forced labor or otherwise mistreated in violation of the Geneva Conven- 
tion. A person who was captured at Bataan and remained a prisoner of war for the 
<juration of the war would have been paid approximately $3,103.50. Adjusted for infla- 
tion using published Consumer Price Indexes for June 1951 (25.9%) and June 2000 
(172.3%), the present day value of that amount is approximately $20,646." 


In its analysis of the legal effect of the treaty, the United States responded to arguments 
tha: .t could not either constitutionally or under international law settle claims of U.S. 
nat-anals against foreign nationals (as opposed to foreign governments). 


“ 


It is well settled that the federal government’s “power to espouse and settle claims of 
zur nationals against foreign governments is of ancient origin and constitutes a well- 
=stablished aspect of international law.” Belk v. United States, 858 F.2d 706, 708 (Fed. Cir. 
1988); see also Dames & Moore v. Regan, 453 U.S. 654, 679-80 (1981) (“the United States 
Ñas repeatedly exercised its sovereign authority to settle the claims of its nationals against 
reign countries”); Asociasion de Reclamanites v. United Mexican States, '735 F.2d 1517, 1523 
(D.C. Cir. 1984) (“Once it has espoused a claim, a sovereign has wide-ranging discretion 
-2 disposing of it. It may compromise it, seek to enforce it, or waive it entirely”), cert. 
~enied, 470 U.S. 1051 (1985); Ozanic v. United States, 188 F.2d 228, 231 (2d Cir. 1951) (“the 
Zzecessary power to make such compromises has existed from the earliest times and been 
=xercised by the foreign offices of all civilized nations”). The Court’s reasoning in Dames 
27 Moore v. Regan, supra, strongly supports similar authority to settle claims of private citi- 
zens (even against private citizens of another nation) when there is compelling public 
=olicy justification for doing so. See also Ware v. Hylton, 3 U.S. 199, 235-39 (1796) (holding 
zaat the United States’ treaty with Great Britain ending the Revolutionary War invalidated 
a Virginia statute that had provided for the discharge of private debts owed to private 
british subjects); United States v. the Schooner Peggy, 5 U.S. 103, 110 (1801) (if the nation 
zas given up vested rights of its citizens, it is not for the court, but for the government, to 
>onsider whether it be a cause for proper compensation”).” 


F_aally, the statement of interest considered .whether the California state law claims 
advanced by the plaintiffs were preempted by the 1951 treaty and the War Claims Act. 


Article VI of the U.S. Constitution provides that “the Laws of the United States . . . and 
all Treatiesmade . . . shall be the supreme Law of the Land; and the Judges in every State 
snall be bound thereby, any Thing in the . . . Laws of any State to the Contrary not- 
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2000), a fundamental principle of the Supremacy Clause is that the Federal government 
has the power to preempt state law, “even without an express provision of preemption.” 
Id. *6. State law must yield when “Congress intends federal law to ‘occupy the field.” 
Id. (quoting California v. ARC America Corp., 490 U.S. 93, 100 (1989) ). “And even if Con- 
gress has not occupied the field, state law is naturally preempted to the extent of any 
conflict with a federal statute,” or where it “stands as an obstacle to the accomplishment 
and execution of the full purposes and objectives of Congress.” Id. (citing Hines v. 
Davidowitz, 312 U.S. 52, 66-67 (1941)). Applying this analysis to the claims pending 
before this Court, itis clear that Section 354.6 of the California Code of Civil Procedure 
must yield to the 1951 Peace Treaty with Japan and the War Claims Act.” 


On September 21, the district court dismissed the consolidated cases as they relate to 
plaintiffs who were U.S. nationals or allied soldiers,” finding that the waiver language of 
Article 14(b) of the 1951 treaty “is strikingly broad, and contains no conditional language 
or limitations, save for the opening clause referring to the provisions of the treaty.” Further, 
the court found that if there were any doubt as to its meaning, the “history of the Allied 
experience in post-war Japan, the drafting history of the treaty and the ratification debate 
would resolve it in favor of a finding of waiver.”"® In reaching its conclusion, the court empha- 
sized the “significant weight” to be given to the U.S. government’s statement of interest.” 
With respect to the plaintiffs’ argument that the United States could not settle claims of its 
nationals against foreign nationals, the court stated that “[t]his position is contrary to the 
well-settled principle that the government may lawfully exercise its ‘sovereign authority to 
settle the claims of its nationals against foreign countries.” The court concluded: 


The Treaty of Peace with Japan, insofar as it barred future claims such as those as- 
serted by plaintiffs in these actions, exchanged full compensation of plaintiffs for a fu- 
ture peace. History has vindicated the wisdom of that bargain. And while full compen- 
sation for plaintiffs’ hardships, in the purely economic sense, has been denied these 
former prisoners and countless other survivors of the war, the immeasurable bounty of 
life for themselves and their posterity in a free society and in a more peaceful world 
services the debt." 


HUMAN RIGHTS 
Award of Damages Against Bosnian Serb Leader Radovan Karadžić 


In 1993, Muslim and Croat victims of atrocities that were allegedly committed by Serb 
forces in Bosnia-Herzegovina filed two cases in U.S. federal court against Bosnian Serb leader 
Radovan Karadžić.! The lawsuits alleged various atrocities, including brutal acts of rape, 
forced prostitution, forced impregnation, torture, and summary execution as part of a geno- 
cidal campaign conducted in the course of the conflict in the former Yugoslavia. Karadžić 
had been the president of the self-proclaimed Bosnian-Serb republic of “Srpska” during the 
conflict, and was subsequently indicted for his actions by the International Criminal Tri- 
bunal for the Former Yugoslavia.” 


13 Td. at 35 (footnote omitted). 

4 The court’s decision does not address plaintiffs who were not nationals of parties to the 1951 Treaty of Peace. 
Disposition of their claims will require further proceedings. 

8 In re World War II Era Japanese Forced Labor Litigation, 114 F.Supp.2d 939, 945 (N.D.Cal. 2000). 

16 Td. at 947. 

"7 Td. at 948 (citing Kolovrat v. Oregon, 366 U.S. 187, 194 (1961) and Sullivan v. Kidd, 254 U.S. 433, 442 (1921)). 

8 Td. (citing Dames & Moore v. Regan, 453 U.S. 654, 679-80 (1981) and Neri v. United States, 204 F.2d 867, 
868-69 (2d Cir. 1953)). 

1 Td. at 948-49. 

! For background on these cases, see Russell J. Weintraub, Establishing Incredible Events by Credible Evidence, 62 
BROOK. L. REV. 753 (1996). 

* See Prosecutor v. Karadžić, Rule 61 Indictment Review, Nos. IT-95-5-R61 & IT-95-18-R61 (July 11, 1996), 
reprinted in 108 ILR 85 (1998) (confirmation of the initial indictments by a three-judge panel). 
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Tae complaints in the two cases—Doe v. Karadziéand Kadic v. Karadžić, each with multiple 
plaintiffs—were brought principally under the Alien Tort Claims Act ATCA)? and the 
Torture Victim Protection Act of 1991 (TVPA).* The ATCA provides for a civil action in U.S. 
coart by an alien “for a tort only, committed in violation of the law of nations or a treaty of 
the United States.” The TVPA provides for a civil action in U.S. court by U.S, nationals 
“agzinst an individual who, under actual or apparent authority, or color of ‘aw, of any foreign 
nation,” subjects another individual to torture or extrajudicial killing. The district court 
dis-nissed both cases on grounds that the statutes required “state action” and that Karadžić 
was the leader not of a recognized state, but of a nongovernmental warr-ng faction within 
a state.” The circuit court of appeals reversed and remanded. It held tha: Karadžić may be 
found liable for genocide, war crimes, and crimes against humanity in his private capacity, 
and_for other violations in his capacity as a state actor, and that he is not immune from service 
of process.° The defendant unsuccessfully sought Supreme Court review of the decision.’ 

E.aradzic¢’s lawyers participated in the proceedings until Supreme Court review was denied. 
Th=reafter, Karadžić informed the district court through a telefaxed letter that he would 
no longer participate in what he deemed an intrinsically unfair trial, and instructed Ramsey 
Clark, his attorney and former U.S. attorney general, not to participate further in the 
proceedings.® The two cases nevertheless proceeded. The plaintiffs’ effort in Doe v. Karadžić 
to have the case certified as a class action was rejected by the court.’ 

Om June 13, 2000, the district court entered an order of default in Kadic v. Karadzic. The 
cas= then proceeded to a damages phase. During the eight-day trial that began July 31, the 
jurz heard extensive testimony, including statements by women that Bosnian Serb soldiers 
raped them daily while their children were forced to watch." On August 10, the jury 
retzrmed a verdict of $745 million dollars ($265 million in compensatory Camages and $480 
million in punitive damages) for the group of fourteen plaintiffs, who were suing on behalf 
of themselves and their deceased family members. On August 16, that verdict was incorpo- 
rated into a judgment of the court," which also issued a permanent injurcction stating that 
Karadžić and his forces were enjoined and restrained from committing ar facilitating “any 
acts of ‘ethnic cleansing’ or genocide, including rape, enforced pregnancy, forced prosti- 
tution, torture, wrongful death, extrajudicial killing, or any other act committed in order to 
ham, destroy or exterminate any person on the basis of ethnicity, religion and/or nationality.” 

Tae other case, Doe v. Karadžić, also proceeded to trial, leading to entry of a judgment on 
. Oczober 5 in favor of twenty-one plaintiffs, suing on behalf of themselves anc their deceased 
fam_ly members. The jury awarded the plaintiffs $407 million in compensatory damages and 
$3.= billion in punitive damages.” 


Disict Court Rejection of Burmese Claims Against Unocal Corporation 


I~ 1996, fifteen villagers from the Tenasserim region of Burma (Myanmar) filed a class 
acten lawsuit in a U.S. federal court against various defendants involved in a joint venture to 


333 U.S.C. §1350 (1994). 

433 U.S.C. §1350 note (1994) 

* Loe v. Karadžić, 866 F.Supp. 734, 735 (S.D.N-Y. 1994). 

ê kadic¢ v. Karadžić, 70 F.3d 232, 238-46 (2d Cir. 1995). 

7 kadié v. Karadžić, 518 U.S. 1005 (1996). 

3 Se Bill Miller & Christine Haughney, War Crimes Trials Find a U.S. Home, WASH. POST, Aug. 9, 2000, at Al. 


? Zoe v. Karadžić, 192 F.R.D. 133 (S.D.N_Y. 2000), The district court decided that the standards set by the Supreme 
Court for certification were not satisfied on the record before the court. 


1€ See Larry Neumeister, Jury Finds Ex-Serbian Leader Owes $745 Million for Wartime Horror, ASSOC. PRESS NEWS- 
WIRE Aug. 10, 2000; Christine Haughney & Bill Miller, Karadzic Told to Pay Victims $745 MilEon, WASH. POST, Aug. 
11, 2300, at A13. 

1! Radié v. Karadžić, No. 93 Civ. 1163, judgment (S.D.N_Y. Aug. 16, 2600). 

1 Zadié v. Karadžić, No. 93 Civ. 1163, order & perm. inj. at 3 (S.D.N.Y. Aug, 16, 2000). 

12 Doe v. Karadžić, No. 93 Civ. 878, judgment (S.D.N.Y. Oct. 5, 2000). 
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extract natural gas from oil fields off the coast of Burma and to transport the gas to the Thai 
border via a pipeline.’ The defendants included Unocal Corporation (a U.S. corporation), 
Total S.A. (a French corporation), the Myanmar Oil and Gas Enterprise (wholly owned by the 
government of Burma), and the government of Burma. The plaintiffs alleged that the defen- 
dants were responsible under the Alien Tort Claims Act (ACTA) ? as well as other federal and 
state laws, for international human rights violations, including forced labor, perpetrated by the 
Burmese military in furtherance of the pipeline portion of the project. The claims against 
Burma and its wholly owned corporation were dismissed in 1997 on grounds of sovereign immu- 
nity.® The claims against Total S.A. were dismissed in 1998 for lack of personal jurisdiction.* 

The district court refused, however, to dismiss the claims against Unocal, finding that 
corporations are within the ambit of the ATCA when they engage in cooperative behavior 
with governments engaged in human rights violations.” This decision was heralded as a new 
step in promoting transnational corporate responsibility, but in August 2000 the court 
granted Unocal’s motion for summary judgment because—as a factual matter—the corpo- 
ration was not sufficiently connected to the construction and operation of the gas pipeline 
to sustain a claim that it engaged in a tort “in violation of the law of nations or a treaty of 
the United States.”® The court found that in order sustain such a claim, it must be shown 
that Unocal either acted under color of state authority or engaged in a handful of offenses 
(namely, piracy, slave trading, and certain war crimes) that lead to individual liability under 
international law. The court found that under the terms of various agreements entered into 
by Unocal, Total, and Burma, a separate limited-liability corporation had been responsible 
for the construction and operation of the gas pipeline. Moreover, since the plaintiffs 
presented no evidence that Unocal participated in, influenced, or controlled the military’s 
decision to commit the alleged tortious acts, the court held that Unocal did not act under 
color of law for purposes of the ATCA. While the court agreed with plaintiffs that Unocal 
had invested in the project as a whole and, alongwith the other participants, shared the 
goal of making the project profitable, that shared goal alone did not establish joint action. 
Likewise, while the court agreed that “forced labor” falls within the handful of offenses that 
lead to individual liability under international law, it found that there was insufficient 
evidence suggesting that Unocal sought to have the joint venture employ such labor. The 
court’s decision is under appeal to the Ninth Circuit Court of Appeals. 


INTERNATIONAL ECONOMIC LAW 
U.S. Enacts Law on Normalizing Trade Relations with China 


On November 15, 1999, the United States reached an agreement with the People’s — 
Republic of China (PRC) both to support the PRC’s accession to the World Trade Organi- 
zation (WTO) and to begin the process of establishing permanent normal trade relations with 
the PRC.’ In light of that agreement, on March 8, 2000, President Clinton recommended that 
Congress enact legislation granting permanent normal trade relations status to the PRC.” 


‘For a parallel case brought by different plaintiffs, see National Coalition Government of the Union of Burma 
v. Unocal, 176 F.R.D. 329 (C.D.Cal. 1997). 


? The Alien Tort Claims Act provides: “The district courts shall have original jurisdiction of any civil action 5 
an alien for a tort only, committed in violation of the law of nations or a treaty of the United States.” 28 U.S.C. 
§1350 (1994). 


* Doe v. Unocal Corp., 963 F.Supp. 880 (C.D.Cal. 1997). 

* Doe v. Unocal Corp., 27 F.Supp.2d 1174 (C.D.Cal. 1998). 

5 Doe v. Unocal Corp., 963 F.Supp. at 889-92. 

ê Doe v. Unocal Corp., 110 F.Supp.2d 1294 (C.D.Cal. 2000). 

! See Sean D. Murphy, Contemporary Practice of the United States, 94 AJIL 373 (2000). 


? Message to the Congress on Permanent Normal Trade Relations Status for China, 36 WEEKLY COMP. PRES. DOC. 
493, 493-94 (Mar. 13, 2000). ~ l 


14= THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 95 


The House Committee on Ways and Means reported favorably on such legislation, al- 
though the committee expressed concern over the continued human rights abuses perpe- 
trated by the PRC against religious and democratic dissidents. The committee found that 
“increased trade, together with other tools of active engagement, enables the United States 
to influence the growth of democratic and market-oriented policies in China in a manner 
whrh will improve respect for fundamental human rights and encourage political reform.” 
Further, the committee noted that rejecting the legislation would have serious conse- 
qu=nces, In addition to China’s potentially seeing such a rejection as an antagonistic act, 
the-eby undermining U.S. efforts to bring about constructive change in China, the rejection 
would sacrifice the interests of U.S. workers, exporters, and consumers; severely disrupt 
trace in the region, with an adverse impact on Hong Kong and Taiwan; and “work against 
U.Z Government efforts to bring China into the global community of civilized nations.”* 
Op sonents of the legislation argued that it failed to provide protection for U.S. labor, which 
will be harmed by low-cost goods from China; to provide an effective import-surge mecha- 
nism; to condition the PRC’s permanent normal trade relations status on Taiwan’s accession 
to me WTO; and to address the effect of the PRC’s WTO membership on the U.S. ban on 
im=ortation of Chinese assault weapons.” 

Cn May 24, the House of Representatives passed the legislation by a vote of 237 to 197.° 
The legislation was introduced in the Senate on May 25, along with twenty-four amend- 
meats, all of which were ultimately withdrawn or voted down. The most contentious 
amendment called for an annual presidential report identifying countries and persons 
invelved in the development and proliferation of technology for weapons of mass destruc- 
tior. Countries and persons listed in the report would then be subject to trade sanctions. 
Ot er amendments concerned, for example, abortion and forced-sterilization practices in 
the PRG, increased monitoring and reporting of PRC human rights and religious freedom. 
abses, and release of persons arrested for engaging in trade union activities.’ 

Cn September 19, the Senate approved the legislation by a vote of 83 to 15.8 On October 
10, resident Clinton signed the legislation into law.’ The law grants the president authority 
to determine that there shall be permanent normal trade relations status with the PRC upon 
certification by the president to the Congress that the terms of PRC accession to the WTO 
are at least equivalent to the terms of the U.S.-PRC bilateral agreement of November 15, 
1999.” Actual PRC accession to the WTO would occur only after conclusion by the PRC of 
certain other bilateral and WTO negotiations, a process expected to be completed in 2001." 
The law also provides for an annual report by the Department of Commerce on the PRC’s 
compliance with commitments made in connection with its accession to the WTO.” 

The law implements an antisurge mechanism established under the bilateral agreement, 
the-eby permitting the United States to provide relief to its national industries and workers 
if FRC products are being imported in such increased quantities as to cause or threaten to 
cause market disruption. Pursuant to that mechanism, in order to determine whether a 
metket disruption has occurred and what measures the president should take to address it, 


ZHR. Rep. No. 106-632, at 14 (2000). 

Ead. 

> d. at 35-36 (2000). 

©" 26 CONG. REC.-H3746-47 (daily ed. May 24, 2000). 

7Tor various amendments, see 126 CONG. REC. S8216~22 (daily ed. Sept. 7, 2000). 

®" 96 CONG. REC. 88725-26 (daily ed. Sept. 19, 2000). 

*Jormal Trade Relations for the People’s Republic of China Act, Pub. L. No. 106-286, 114 Stat. 880 (2000). 
1 Td. §§101~102. 

! SeeJohn Pomfret, China’s Entry into WTO Unlikely This Year, WASH. POST, Oct. 28, 2000, at El. 

1? Pub. L. No. 106-286, supra note 9, §421. 
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U.S. industries or workers can file a petition with the U.S. International Trade Commission 
(ITC), or the federal government itself can initiate an ITC investigation.” 

Further, the law addresses some of the concerns about PRC human rights abuses. First, 
the law creates a Congressional-Executive Commission to monitor human rights, religious 
freedom, and the development of the rule of law.’* The commission will include nine mem- 
bers each from the House of Representatives and the Senate, two at-large representatives 
appointed by the president, and one representative each from the Departments of State, 
Commerce, and Labor. The commission is responsible for monitoring the PRC’s compliance 
with the International Covenant on Civil and Political Rights” and the Universal Declaration 
of Human Rights.” In addition, the commission is to compile a list of persons believed to 
be imprisoned or detained because of their pursuit of the rights monitored by the commis- 
sion. Second, the law establishes a task force consisting of key executive branch officials, in- 
cluding the commissioner of customs, charged with preventing importation of products from 
the PRC produced by prison or forced labor. The task force is required to report to Congress 
on its efforts.’ Third, the law authorizes the secretary of commerce to establish programs for 
training and technical assistance related to commercial activities, workers’ rights, and the 
development of civil society generally in the PRC.” The law contains no mandatory sanctions, 
however, in the event of PRC noncompliance with human rights and labor standards. 

With respect to the accession of Taiwan to the WTO, the law states the sense of the 
Congress that: 


(1) immediately upon approval by the General Council of the WTO of the terms and 
conditions of the accession of the People’s Republic of China to the WTO, the United 
States representative to the WTO should request that the General Council of the WTO 
consider Taiwan’s accession to the WTO as the next order of business of the Council 
during the same session; and 


(2) the United States should be prepared to aggressively counter any effort by any 
WTO member, upon the approval of the General Council of the WTO of the terms and 
conditions of the accession of the People’s Republic of China to the WTO, to block the 
accession of Taiwan to the WTO.” 


In signing the law, President Clinton noted that the United States will continue to press 
the PRC to refrain from exports of dangerous technology and weapons. He also stated that 
the United States “will continue to be a force for security in Asia, maintaining our military 
presence and our strong alliances. We will continue to support from the outside, those who 
struggle within China, for human rights and religious freedom.”” 


WTO Decision Striking Down U.S. Revenue Act of 1916 


In the Revenue Act of 1916, the U.S. Congress provided that it was unlawful for any person 
importing articles from a foreign country to do so “commonly and systematically” at a price 
substantially less than the actual market value of the articles in the home country.’ Doing so 
could not only result in fines and imprisonment, but justify a private right of action by any 


13 74, §103. 

4 Td, 88301-309. 

® International Covenant on Civil and Political Rights, Dec. 16, 1966, 999 UNTS 171. 
16 GA Res. 217A (II) (Dec. 10, 1948). 

7 Pub, L. No. 106-286, supra note 9, §§501~505. 

18 Td. §§511-514. 

19 Td. §601. 


” Remarks on Signing Legislation on Permanent Normal Trade Relations with China, 36 WEEKLY COMP. PRES. 
Doc. 2417 (Oct. 16, 2000); seeJoseph Kahn & David E. Sangor, Clinton Warns China to Abide by Trade Rules, NY. 
TIMES, Oct. 11, 2000, at Al. 


Revenue Act of 1916, 15 U.S.C. §§71~77 (1994). 
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paron injured as a result of the violation, leading to an award of treble damages. The 1916 
law has never been successfully invoked; greater reliance has been placed on separate anti- 
duping provisions contained in the Tariff Act of 1930,° which are implemented through 
reg—lations of the U.S. Department of Commerce‘and U.S. International Trade Commission.° 

:2 1998, the Commission of the European Communities and Japan separately requested 
coz sultations with the United States regarding the inconsistency between the sanctions per- 
mc ated under the 1916 law and those permitted under WTO agreements. After a failure to 
resalve the matter, the commission and Japan separately requested that the WTO establish 
parels to consider the matter. On March 31 and May 29, 2000, the panels issued their re- 
parts, which found that the 1916 law violated U.S. obligations under both the General 
Azseement on Tariffs and Trade 1994 (GATT 1994) and the Anti-Dumping Agreement.’ 

‘Lhe United States appealed the decisions, and the appeals were consolidated before the 
WTD Appellate Body. A central U.S. argument in the case was that the 1916 law constituted 
“d scretionary” (as opposed to mandatory) legislation, meaning that it could be interpreted 
bz I.S. courts in civil or criminal proceedings in a manner so as to be consistent with the 
WTO obligations of the United States. As such, the 1916 law per se should not be regarded 
a: lating those obligations.® Another central U.S. argument was that the 1916 law was not 
an antidumpinglaw, but a predatory-pricing statute with antitrust objectives, as a consequence 
o? which the law fell outside the scope of the Anti-Dumping Agreement.’ 

Ön August 28, 2000, the Appellate Body issued a report upholding the panels’ decisions. 
With respect to the issue of discretionary versus mandatory legislation, the Appellate Body 
stated: 


90. The 1916 Act provides for two types of actions to be brought in a United States 
federal court: a civil action initiated by private parties, and a criminal action initiated 
by the United States Department of Justice. Turning first to the civil action, we note that 
there is no relevant discretion accorded to the executive branch of the United States’ 
government with respect to such action. These civil actions are brought by private 
parties. A judge faced with such proceedings must simply apply the 1916 Act. In conse- 
quence, so far as the civil actions that may be brought under the 1916 Act are con- 
cerned, the 1916 Act is clearly mandatory legislation as that term has been understood 
for purposes of the distinction between mandatory and discretionary legislation. 


91. The Panel, however, examined that part of the 1916 Act that provides for criminal 
prosecutions, and found that the discretion enjoyed by the United States Department 
of Justice to initiate or not to initiate criminal proceedings does not mean that the 1916 
Act is a discretionary law. In light of the case law developing and applying the dis- 
tinction between mandatory and discretionary legislation, we believe that the discretion 
enjoyed by the United States Department of Justice is not discretion of such a nature 
or of such breadth as to transform the 1916 Act into discretionary legislation, as this 


* Sor recent cases, see Wheeling-Pittsburgh Steel Corp. v. Mitsui Co., 35 F.Supp.2d (S.D.Ohio 1999); Geneva 
Steel Co. v. Ranger Steel Supply Corp., 980 F.Supp. 1209 (D.Utah 1997); Helmac Products Corp. v. Roth (Plastics) 
Cor, 814 F.Supp. 581 (E.D.Mich. 1993). 

= 19 U.S.C. §§1671-1677n (1994 & Supp. IV 1998). 

- 19 G.F.R. §§351.101-356.30 (1999). 

* 19 C.F.R. §§201.0-210.79 (1999). 

* Jnited States—Anti-Dumping Act of 1916 (Complaint by the European Communities), WTO Doc. 
WT -DS136/R (Mar. 31, 2000) [hereinafter Panel report]; United States—Anti-Dumping Act of 1916 (Complaint 
br Jagan), WTO Doc. WT/DS162/R (May 29, 2000). The two panels comprised the same three panelists. Albeit 
no-identical, the reports are alike in all major respects. 

` Se Agreement on Implementation of Article VI of the General Agreement on Tariffs and Trade 1994, Apr. 
18, 1394, Marrakesh Agreement Establishing the World Trade Organization, Annex 1A, THE RESULTS OF THE 
URL SUAY ROUND OF MULTILATERAL TRADE NEGOTIATIONS: THE LEGAL TEXTS 168 (1994). 

* Xe Panel report, supra note 6, para. 6.82. 

* Ze id., para. 3.86. 
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term has been understood for purposes of distinguishing between mandatory and dis 
cretionary legislation. We, therefore, agree with the Panel’s finding on this point.” 


The case law cited by the Appellate Body had found that a law could not be regarded as 
discretionary simply because the law envisaged the subsequent initiation of an investigation 
or the imposition of duties. A prior panel had stated that were such a law considered discre- 
tionary, then panels would be precluded from ever reviewing the content of a party’s 
antidumping laws, since those laws typically provide for subsequent decision making on 
whether or not to initiate an antidumping investigation.” 

With respect to the nature of the 1916 law, the Appellate Body found: 


8.... [T]he United States contends that the 1916 Act does not fall within the scope 
of application of Article VI of the GATT 1994 because it does not “specifically target” 
dumping. According to the United States, the activity targeted by the 1916 Act is “pred- 
atory pricing; that is, sales at predatorily low price levels with the intent to destroy, 
injure, or prevent the establishment of an American industry, or to restrain trade in or 
monopolize a particular market.” Although one element of liability under the 1916 Act 
is the existence of price differences between national markets, this element is, accord- 
ing to the United States, “simply one indicia of whether the U.S. importers [sic] pricing 
practices are predatory in nature.” 


130. On the basis of the wording of the 1916 Act, it is clear that the 1916 Act provides 
for civil and criminal proceedings and penalties when persons import products from 
another country into the territory of the United States, and sell or offer such products 
for sale at a price less than the price for which the like products are sold or offered for 
sale in the country of export or, in certain cases, a third country market. In other words, 
in the light of the definition of “dumping” set out in Article VI:1 of the GATT 1994, as. 
elaborated in Article 2 of the Anti-Dumping Agreement, the civil and criminal proceedings 
and penalties apes a by the 1916 Act require the presence of the constituent 
elements of “dumping”. ... We find, therefore, that Article VI of the GATT 1994 
applies to the 1916 Act. 2 


The U.S. trade representative, Charlene Barshefsky, reacted- to the decision by stating: 
“We believe the panel and Appellate Body should not have assessed the 1916 Act under 
WTO antidumping rules, because it is more akin to an antitrust law than an antidumping 
law.” She further stated that the United States will examine the Appellate Body report to 
determine appropriate next steps.” 


ENVIRONMENTAL, SCIENCE, AND HEALTH AFFAIRS 
U.S. Sanctions Against Japan for Whaling 


In order to help safeguard against the loss of whale stocks, the 1946 International Con- 
vention for the Regulation of Whaling (ICRW)’ established a schedule of regulations that 
lists particular species covered by the Convention, as well as the controls on each of those 
species. Amendments to the schedule require a three-fourths majority vote of the Inter- 


U United States—Anti-Dumping Act of 1916, WTO Doc. WI/DS136/AB/R-W1T/DS162/AB/R, paras. 90-91 
(Aug. 28, 2000). (footnotes omitted) [hereinafter Appellate Body report]. 

1 See Panel report, supra note 6, para. 6.168 (citing EC-—Anti Dumping Duties on Audio Tapes in Cassettes 
Originating in Japan, GATT Doc. ADP/136 (unadopted; Apr. 28, 1995)). 

Appellate Body report, supra note 10, paras. 128, 130 (footnotes omitted). 

1? USTR Press Release on WTO Appellate Body Upholds Panel Ruling Against U.S. Revenue Act of 1916, No. 
00-59 (Aug. 28, 2000), obtainable from <http:/ /www.ustr.gov>. 

? International Convention for the Regulation of Whaling, with Schedule of Whaling Regulations, Dec. 2, 1946, 
62 Stat. 1716, 161 UNTS 72 [hereinafter Whaling Convention]. The Whaling Convention is implemented in U.S. 
law by the Whaling Convention Act of 1949, 16 U.S.C. §§916-916/ (1994). 
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natnal Whaling Commission (IWC) created by the Convention.’ Once adopted, an amend- 
mezt is binding on each party to the Convention unless the party presents to the IWC an 
obj=ction within ninety days.’ 

-1 1982, the IWC voted to amend the schedule in order to phase out commercial whaling, 
lezfing to a complete moratorium in 1986—except for aboriginal whaling and whaling for 
sci=ntific research. Japan and three other states lodged objections to the moratorium, stating 
tha the purpose of the Convention was to promote and maintain whale fishery stocks, not 
to ban whaling completely.‘ 

The United States has helped support the ICRW through the use of various statutes. 
Unzer the Marine Mammal Protection Act (MMPA), the United States generally prohibits 
nct only the taking of marine mammals—such as whales—within its fishery-conservation 
zoze (that is, the 200-mile exclusive economic zone), but also the importation of marine 
ma-imals and marine-mammal products into the United States.* Under the Endangered 
Species Act (ESA), the United States prohibits the importation of products derived from 
wkaies on the endangered species list. Under the “Pelly Amendment,” if the secretary of 
co-merce certifies to the president that nationals of a foreign state are diminishing the 
effectiveness of an international fishery-conservation program—such as the I[CRW—the 
president has the discretion to ban the importation of fishing products from that state, pro- 
viced that U.S. trade obligations are not thereby violated. Further, the president must 
report on his action (or inaction) to Congress within sixty days of the certification.’ Under 
the “Packwood-Magnuson Amendment,” if the secretary of commerce certifies to the presi- 
der: that the nationals of a foreign state are engaged in action “which diminishes the 
effectiveness” of the ICRW, the secretary of state must reduce the foreign state’s fishing 
quaza in the U.S. fishery-conservation zone by at least 50 percent.® 

-a response to the Japanese objection to the IWC moratorium and Japar’s continued whal- 
ing the United States threatened in 1984 to certify Japan under the Pelly and Packwood- 
Maz2nuson Amendments.’ Japan then agreed thatif the United States promised not to make 
thee certifications, Japan would withdraw its objection to the moratorium and halt com- 
me-cial whaling, but only as of the end of 1987." Japan ended its commercial whaling as 


* Hhaling Convention, subra note 1, Arts. II (2), V, 62 Stat. at 1717-19, 161 UNTS at 78, 80. 

=J., Art. V(3), 62 Stat. at 1719, 161 UNTS at 80-82. 

7 Se 2 PATRICIA BIRNIE, INTERNATIONAL REGULATION OF WHALING: FROM CONSERVATION OF WHALING TO CON- 
SEF\.TION OF WHALES AND REGULATION OF WHALE-WATCHING 615, 713 (1985). 

= 15 U.S.C. §§1371-1385 (1994). 

€ 15 U.S.C. §1538(a) (1) (A) (1994). 

* The Pelly Amendment of 1971, 22 U.S.C. §1978 (1994), amended the Fishermen’s Protective Act of 1967, 22 
U.£.0. §§1979-1980 (1994). 

© The Packwood-Magnuson Amendment of 1979, 16 U.S.C. §1821 (e) (2) (1994), amended the Fishery Con- 
serzxion and Management Act of 1976, 16 U.S.C. §§1801~1882 (1994). 

"See Philip Shabecoff, U.S. Presses Japan to Halt Its Whale Hunting, N.Y. TIMES, Jan. 2, 1984, at 1. 

Z See Marian Nash Leich, Contemporary Practice of the United States, 79 AJIL 434 (1985); see also David D. 
Caraa, International Sanctions, Ocean Management and the Law of the Sea: A Study of Denia; of Access to Fishing, 16 
EocLocyL.Q, 311, 321-23 (1989). Essentially, the 1984 agreement provided that the secretary of commerce would 
determine that Japan’s actions did not “diminish the effectiveness” of the Whaling Convention—even though it 
wa: =xceeding the International Whaling Commission’s (IWC) phase-out quota—because of Japan’s promise to 
haltics commercial whaling. Thus, the secretary would not find justification to certify Japan under the Packwood- 
Masnuson and Pelly Amendments. The U.S.-Japan agreement was immediately challenged bya group of conserva- 
tioasts who broughtsuit claiming that certification was mandatory under the amendments once it was established 
thet= country was in violation of the IWC quota. In 1985, the district court found that the secretary did not have 
dis =-2tion regarding certification and held that Japan must be certified. Later the same yeer, the court of appeals 
affaned. Shortly after the court of appeals decision, the Japanese government announced the withdrawal of its 
objection and pledged to begin observing the moratorium in 1988 (in keeping with the agreement). Italso stated 
thatit was reserving “the right to withdraw the withdrawal” of the objection depending on the Supreme Court's 
decBion. In 1986, the Supreme Court overturned the court of appeals decision, finding that the secretary of com- 
me— could exercise discretion over whether to certify Japan under the amendments. See Japan Whaling Ass’n 
v. American Cetacean Soc’y, 478 U.S. 221 (1986) (although the suit was against the secretary of commerce, 
Japenese fishing associations were permitted to intervene). 
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promised but immediately announced that it would continue to take hundreds of minke 
whales each year for “scientific purposes.””’ Because of this new whaling effort, the secretary 
of commerce certified Japan under the amendments, leading President Reagan on April 6, 
1988, to strip Japan of all its fishing rights in U.S. waters pursuant to the Packwood-Magnuson 
Amendment.” This action, however, was less significant than it appeared. The U.S. fishery- 
management councils already had concluded that the fish stocks in the U.S. fishery- 
conservation zone were too low. Japan had consequently not been allotted a quota for 1988." 
In April 2000, Japan announced its intention to begin an expanded “scientific” whaling 
program in the North Pacific to harvest up to six hundred whales, including two species not 
previously included in that program: sperm whales and Bryde’s whales. The United States 
opposed this development, noting that both of these species are protected under the MMPA 
and that sperm whales are listed as an endangered species under the ESA.* The IWC, 
following a review by its Scientific Committee, adopted a resolution “strongly urging” Japan 
to refrain from undertaking the program.” Shortly thereafter, Japan confirmed that its 
fishermen had harvested one sperm whale, four Bryde’s whales, and six minke whales as 
part of the expanded program.”* The U.S. State Department reacted by announcing diplo- 
matic actions aimed at pressuring Japan to abandon the program. Those measures were: (1) 
canceling a bilateral fisheries-consultation meeting with Japan scheduled for September 
2000; (2) not participating in two multilateral ministerial meetings to be held in Japan on 
environmental matters; and (3) opposing the siting of a 2001 IWC meeting in Japan. In 
addition, the State Department announced that the “United States is actively considering 
all other options open to it in response.to Japan's expanded lethal whaling program, includ- 
ing potential trade measures under the Pelly Amendment.””” Identifying U.S. trade mea- 
sures that would be consistent with U.S. trade obligations presents significant difficulties, 
however. Both GATT and WTO panel decisions have previously struck.down unilateral U.S. 
sanctions designed to promote conservation of sea turtles and dolphins outside U.S. waters.* 
On September 13, the secretary of commerce certified Japan under both the Pelly and 
Packwood-Magnuson Amendments. In his letter of certification, the secretary stated: 


This latest expansion of Japan’s research program has dubious scientific validity, any 
relevant scientific information could be collected by non-lethal techniques. Products of the 
research harvest are sold in Japanese markets. Many suspect that Japan’s motivation in ex- 


1 The taking of large numbers of whales for scientific purposes has been criticized. See Anthony D’Amato & 
Sudhir K. Chopra, Whales: Their Emerging Right to Life, 85 AJIL 21, 48 (1991) (noting that “even a single whale, by 
its sheer size, would overwhelm any modern scientific research laboratory, providing enough material to keep a 


»y 
I 


team of scientists busy for months”). 

12 Letter to the Speaker of the House of Representatives and the President of the Senate Reporting on Japanese 
Whaling Activities, 1 PUB. PAPERS 424 (1988). President Reagan exercised his discretion under the Pelly Amend- 
ment not to impose trade sanctions. 

3 See President Reagan Denies Japan Fishing Access to U.S. Waters Because of Whaling Violation, 5 Int'l Trade Rep. 
(BNA) 536 (Apr. 13, 1988); Philip Shabecoff, U.S. Denies Japan Plea on Fishing, N.Y. TIMES, Apr. 7, 1988, at D1. In 
1995, the secretary of commerce certified Japan under the Pelly Amendment, but President Clinton declined to 
invoke sanctions. See Clinton Opts Against Japan Sanctions Despite Pelly Certification on Whaling, 13 Int'l Trade Rep. 
(BNA) 283 (Feb. 21, 1996). 

14 See U.S. Dep’t of State Press Release on U.S. Opposes New Japanese Whaling in North Pacific (July 31, 2000), 
obtainable from <http:/ /www.state.gov>. 

3 Resolution on Whaling Under Special Permit in the North Pacific Ocean, IWC Res. 2000-5 (2000), obtainable 
from <http:/ /ourworld.compuserve.com/homepages/iwcoffice/sciperms.htm>. 

16 See U.S. Dep’t of State Press Release on U.S. Objects to Japan’s Lethal Whaling Research Program (Aug. 16, 
2000), obtainable from <http://www.state.gov>. 

1! U.S. Dep’t of State Press Release on U.S. Announces Initial Actions in Response to Expanded Japanese 
Whaling Program (Aug. 30, 2000), obtainable from <http://www.state.gov>. 

® See United States—Restrictions on Imports of Tuna, GATT Doc. DS29/R (1994), reprinted in 33 ILM 839 
(1994); United States—Import Prohibition of Certain Shrimp and Shrimp Products, WTO Doc. DS58/AB/R 
(1998), reprinted in 38 ILM 118 (1999). 
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panding its program to additional species has less to do with validation of scientific hypoth- 
2ses and more to do with paving the way for outright resumption of commercial whaling.”® 


On the same day, President Clinton reacted in a memorandum to the U.S. trade represen- 
tative and to the secretaries of state, treasury, interior, and commerce. The memorandum 
stat=d, in part: 


I direct the Secretary of State to inform Japan that the United States will not, under 
present circumstances, negotiate a new Governing International Fisheries Agreement 
(GIFA) with Japan, which has been certified under the Packwood-Magnuson Amend- 
ment. A GIFA is a prerequisite to foreign fishing inside the U.S. exclusive economic 
zone (EEZ) (16 U.S.C. 1821(c)). Without a GIFA, Japan will not be eligible for the 
allocation of any amounts of Atlantic herring, Atlantic mackerel, or any other species 
that may become available for harvest by foreign vessels in the U.S. EEZ, during the 
period in which the certification is in effect. 


I also direct the Secretaries of State, the Treasury, Commerce, and the Interior, and 
the United States Trade Representative, (1) to identify options for ensuring that exist- 
ing prohibitions against the importation of whale products under the Marine Mammal 
Protection Act, 16 U.S.C. 1361 et seq., and the Endangered Species Act, 16 U.S.C. 1531 
et seq., are fully enforced; (2) to investigate the disposition of products from the 
Japanese research program, to ensure that no whale derivatives enter into international 
rommerce in contravention [of] obligations under the Conventior: on International 
Trade in Endangered Species of Wild Fauna and Flora; (3) to summarize the size and 
nature of economic activity in Japan related to whaling; and (4) to continue to consider 
additional options, including trade measures, as warranted by developments in Japan.” 


“xen though Japanese fishermen had not fished in the U.S. fishery-conservation zone for 
over a decade, the president’s action presented options for depriving Japan of future op- 
portunities to fish in that zone. Japan protested but also announced that it would reduce 
its sotal whale catch for the 2000 season.”" 


Cez-zervation of Fish in the Western and Central Pacific Ocean 


In September 4, 2000, after three years of negotiations, the United States and several 
otiver states adopted a convention in Honolulu, Hawaii, on the conservation and manage- 
mert of highly migratory fish stocks in the western and central Pacific Ocean (Conven- 
ticm)'—the last major area of the world’s oceans not covered by such a regional manage- 
mex.t regime. The Convention, the first such regime to be concluded since the adoption of 
th2 1995 UN Straddling Stocks Agreement,’ is principally focused on tuna conservation; two- 


“Letter from Secretary of Commerce Norman Y. Mineta to President William J. Clinton (Sept. 13, 2000), obtain- 
abE-from <http://www.noaa.gov/whales/>. 

“© Memorandum on Japanese Research Whaling, 36 WEEKLY COMP. PRES. Doc. 2075 (Sept. 13, 2000); see also 
Statzment on Action on Japanese Whaling Practices, 36 WEEKLY COMP. PRES. Doc. 2062 (Sept. 13, 2000). 

“T See Steven Pearlstein, Clinton Presses Japan to Halt Whale Hunts, WASH. POST, Sept. 14, 2000, at A31; Doug 
Struck, U.S. Fishing Sanctions Gall Japan, WASH. POST, Sept. 16, 2000, at A15. 

~onvention on the Conservation and Management of Highly Migratory Fish Stocks in the Western and Central 
Pac‘fic Ocean, Sept. 4, 2000, obtainable from<http:/ /www.spc.org.nc/coastfish/asides/conventions/> [hereinafter 
Carvention]. Hawaii, the site of the final meeting, is within the Convention area. The negotiations were launched 
on ame 13, 1997, at the Second Multilateral High-Level Conference on the Conservation and Management of 
Hizctly Migratory Fish Stocks in the Western and Central Pacific, held in the Marshall Islands. The Convention 
wa: adopted by Australia, Canada, Cook Islands, Federated States of Micronesia, Fiji, Indoresia, Kiribati, Marshall 
Islands, Nauru, New Zealand, Niue, Palau, Papua New Guinea, Philippines, Samoa, Solomon Islands, Tuvalu, 
Urxed States, and Vanuatu. Japan and Korea opposed the adoption of the Convention. Ching, France, and Tonga 
ab: ined. The United States and ten other states signed the Convention on September 5. 

“<r other agreements on tuna fishing covering other regions of the world, see Convention for the Establishment 
ofa. Inter-American Tropical Tuna Commission, May31, 1949, 1 UST 230, 30 UNTS 3; International Convention 
for -he Conservation of Atlantic Tunas, May 14, 1966, 20 UST 2887, 673 UNTS 63. 

“Agreement for the Implementation of the Provisions of the United Nations Convention on the Law of the Sea 
of 13 December 1982 Relating to the Conservation and Management of Straddling Fish Stocks and Highly Migra- 
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thirds of the world’s tuna catch, valued at between $1.5 and $2 billion annually, comes from 
this region.’ Once the Convention enters into force, it will establish a regional commission 
charged with various functions, which include: determining the total allowable catch within 
the Convention area for highly migratory fish stocks; establishing appropriate cooperative 
mechanisms for effective monitoring, control, surveillance, and enforcement, including a 
vessel-monitoring system; and promoting cooperation among the members of the commis- 
sion to ensure that conservation measures in areas under national jurisdiction are compat- 
ible with measures taken by the commission.‘ 

The “area of competence” of the commission is defined geographically (without reference 
to the jurisdictional zones contained in the 1982 Convention on the Law of the Sea) to 
cover an area spanning the high seas and the portions of the exclusive economic zones of 
coastal states, thus allowing the commission to adopt regulatory measures covering waters 
under national jurisdiction.’ In particular, the Convention provides that the “principles and 
measures for conservation and management” enumerated for the work of the commission 
also “shall be applied by coastal States within areas under national jurisdiction in the 
Convention Area... .”° Each coastal state “shall ensure that the measures adopted and 
applied by it to highly migratory fish stocks within areas under its national jurisdiction do 
_ not undermine the effectiveness of measures adopted by the Commission .. . .”” 

In determining the total allowable catch, the commission is to take into account various 
factors, including the status of fish stocks, the historic catch in the area, the needs of small 
island developing states and coastal communities, and the participants’ respective contri- 
butions to, and compliance with, conservation efforts.® An overarching consideration in the 
commission’s decisions will be that the Convention mandates a precautionary approach: the 
“absence of adequate scientific information shall not be used as a reason for postponing or 
failing to take conservation and management measures.”® 

The Convention provides not only that state parties may participate as members in the 
commission’s work (including decision making), but also that “fishing entities”—a desig- 
nation intended to cover Taiwan—may participate. On the condition that the “fishing entity” 
agrees to be bound by the regime of the Convention, the fishing entity will have virtually all 
the rights and obligations of members of the commission. Although it has the sixth largest 
fishing fleet in the world, Taiwan previously has not been able to participate meaningfully 
in global or regional fishing agreements. 

Decisions of the commission regarding the allocation of the total allowable catch, the total 
level of fishing effort, and the exclusion of certain types of vessels must be made by con- 
sensus.” All other decisions shall also be by consensus, but when consensus is not possible, 
the decisions may be made by a majority vote on procedural matters and by a three-fourths 


tory Fish Stocks, Aug. 4, 1995, UN LAW OF THE SEA BULL., No. 29, at 25 (1995), reprinted in 34 ILM 1542 (1995) 
[hereinafter Straddling Stocks Agreement]. The agreementsets forth principles on: compliance and enforcement; 
fishing by nonmembers of a regional fisheries-management organization; new entrants into a fishery; dispute 
settlement; precautionary management; and transparency in decision making. The United States has ratified the 
agreement, which has not yet entered into force. 

3 See Countries Vote to Create Tuna Regulation Commission, WASH. POST, Sept. 6, 2000, at A20. The Convention also 
covers other highly migratory stocks of importance in this region, such as marlin, swordfish, and sailfish. 

* Convention, supra note 1, Art. 10(a), (b), (i). 

5 Id., Art. 3. 

8 Fd., Art. 7(1). 

7 Id., Art. 8(3). 

3 Id., Art. 10(3). 

? Id., Art. 6(2). 

10 Td., Art. 9(2), Annex 1. Paragraph 2 of the annex reserves certain political functions under the Convention to 
contracting parties (for example, the right to admit new states and the selection Ba the headquarters of the commission). 

1 Yd., Art. 10(4). 
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ma_ority vote on substantive matters.” Members may, on certain limited grounds, request 
rez2w of commission decisions by a panel consisting of three experts in the field of fish- 
er e3, with one appointed by the member(s) seeking review, one appointed by the chairman 
of zae commission, and the third appointed by agreement of the member(s) and the 
chztrman. If no such agreement is reached, the president of the International Tribunal for 
th= Law of the Sea will appoint the third expert.” 

=nforcement of the Convention principally falls to the flag state of a vessel that is in 
ncacompliance.'* The Convention also envisages, however, the development of procedures 
fo~ boarding and inspecting fishing vessels on the high seas in the Convention area.” 
Further, the Secretariat of the Convention will establish a regional-observer program— 
consisting of independent and impartial observers—charged with collecting data and moni- 
tog implementation of the Convention.’ Perhaps most striking are provisions on the use 
ofs<tellite imagery to track fishing vessels within the Convention area, with the information 
th=n being passed simultaneously to the flag state and the commission. Article 24 of the 
Cotvention provides: 


8. Each member of the Commission shall require its fishing vessels that fish for highly 
migratory fish stocks on the high seas in the Convention Area to use near real-time 
satellite position-fixing transmitters while in such areas. The standards, specifications 
and procedures for the use of such transmitters shall be established by the Commission, 
which shall operate a vessel monitoring system for all vessels that fish for highly 
migratory fish stocks on the high seas in the Convention Area. In establishing such stan- 
dards, specifications and procedures, the Commission shall take into account the charac- 
teristics of traditional fishing vessels from developing States. The Commission, directly, 
and simultaneously with the flag State where the flag State so requires, or through such 
other organization designated by the Commission, shall receive information from the 
vessel monitoring system in accordance with the procedures adopted by the Commis- 
sion. The procedures adopted by the Commission shall include appropriate measures 
to protect the confidentiality of information received through the vessel monitoring 
system. Any member of the Commission may request that waters under its national 
jurisdiction be included within the area covered by such vessel monitoring system. 


9. Each member of the Commission shall require its fishing vessels that fish in the 
Convention Area in areas under the national jurisdiction of another member to operate 
near real-time satellite position-fixing transmitters in accordance with the standards, 
specification and procedures to be determined by the coastal State. 


10. The members of the Commission shall cooperate to ensure compatibility between 
national and high seas vessel monitoring systems. 


The Convention provides that the commission shall develop procedures for the impo- 
sitizn of nondiscriminatory trade measures against any state or entity whose fishing vessels 
fis in a manner that undermines the effectiveness of the conservation and management 
m=asures adopted by the commission.’” The Convention also adopts, mutatis mutandis, the 
discute settlement provisions of the UN Straddling Stocks Agreement.” 

In a press statement, the U.S. Department of State noted: 


? Id., Art. 20(1)—(2). The three-fourths majority must be achieved with respect to members of the South Pacific 
For-:m Fisheries Agency and separately with respect to nonmembers, thus creating a two-“chamber” commission. 
Fur-ner, proposals on matters of substance cannot be defeated by two or fewer votes in either chamber, thereby 
preventing a very small minority from wielding a veto power. Id., Art. 20(2). 


3- Id., Art. 20(6), Annex II. 

1- Id., Art. 25. 

X Id., Art. 26. 

** Id., Art. 28. 

1" Id., Art. 25 (12). 

*- Straddling Stocks Agreement, supra note 2, pt. VHI 
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The agreement meets the two overarching objectives of the United States in the nego- 
tiating process. First, it establishes an effective system for ensuring the conservation and 
long-term sustainability of the highly migratory fish stocks of the region throughout 
their range. Second, it ensures that the system accommodates the basic interests of the 
states fishing in the region, as well as those of the coastal states of the region, in a fair 
and balanced way. 


The Honolulu Convention sets a new international standard for cooperation among 
states for the conservation and management of shared fish stocks. In this regard, the 
convention incorporates many of the advances achieved through the UN [Straddling] 
Stocks Agreementin strengthening the role of regional fisheries organizations to manage 
shared fishery resources.’ 


U.S. Funding to Combat AIDS 


In order to help combat the global AIDS crisis and the related threat of tuberculosis, Con- 
gress passed, and the president signed into law on August 19, 2000, the Global AIDS and 
Tuberculosis Relief Act.’ The law amends provisions of the Foreign Assistance Act of 1961 
so as to authorize funding for various forms of assistance, including primary prevention and 
education, voluntary testing and counseling, medications to prevent the transmission of HIV 
from mother to child, care for those living with HIV or AIDS, training for doctors and other 
health care providers, and the search for a vaccine. 

A unique aspect of the law is Subtitle B, which calls for the creation of a new, multilateral 
funding mechanism—a “trust fund” on AIDS—located within the International Bank for 
Reconstruction and Development (IBRD).* The trust fund is intended to award grants for 
activities that assist in the prevention and eradication of HIV or AIDS, in the treatment of in- 
fected individuals, and in the health care and education for children orphaned by the HIV/ 
AIDS epidemic. The law calls for representatives of participating donor states to serve on a 
board of trustees, which would govern the fund and, in consultation with the appropriate offi- 
cials of the IBRD, appoint an administrator to be in charge of day-to-day operations. The trust 
fund would be authorized to solicit and accept contributions from governments, the private 
sector, and nongovernmental entities of all kinds. In signing the law, President Clinton noted: 


The United States . . . cannot and should not battle AIDS alone. This crisis will 
require the active engagement of all segments of all societies working together. Every 
bilateral donor, every multilateral lending agency, the corporate community, the 
foundation community, the religious community, and every host government of a 
developing nation must do its part to provide the leadership and resources necessary 
to turn this tide. It can and must be done. 


There is currently no vaccine or cure for HIV/AIDS, and we are at the beginning of 
a global pandemic, not the end. What we see in Africa today is just the tip of the ice- 
berg. There must be a sense of urgency to work together with our partners in Africa and 
around the world, to learn from both our failures and our successes, and to share this 
experience with those countries that now stand on the brink of disaster. Millions of 
lives—perhaps hundreds of millions—hang in the balance. That is why this legislation 
is so important.” 


! U.S. Dep’t of State Press Release on Successful Conclusion of Western Pacific Fisheries Negotiations (Sept. 
6, 2000), obtainable from <http://www.state.gov>. 

1 Global AIDS and Tuberculosis Relief Act of 2000, Pub. L. No. 106-264, 114 Stat. 748 (to be codified in 
scattered sections of 22 U.S.C.). 

_ ° Id. §§121-124 (to be codified at 22 U.S.C. §§6821-6824); see Clinton Signs Bill Establishing Global Fund to Fight 

AIDS, WASH. POST, Aug. 20, 2000, at A5 (noting that the trust fund has been likened to a “Marshall Plan” against AIDS). 

* Statement on Signing the Global AIDS and Tuberculosis Relief Act of 2000, 36 WEEKLY COMP, PRES. Doc. 1906 
(Aug. 28, 2000). 
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—2spite his enthusiastic endorsement of the fund, the president expressed dissatisfaction 
wiz the provisions of the new law that directed the administration on how to proceed in its 
negotiations with the IBRD concerning the trust: in particular, because these provisions 
raise “constitutional concerns,” they would be regarded as “precatory” or nonbinding.’ 

separately, on July 19, 2000, the Export-Import Bank of the United States (Ex-Im Bank) 
announced that it would provide $1 billion a year in financing to twenty-four sub-Saharan 
Afrizan states so that they could purchase U.S. HIV/AIDS medications and related equip- 
mezt and services.” The Ex-Im Bank chairman asserted that “[u]nder this program, major 
U= drug companies will offer their products at deep discount, and Ex-Im Bank will finance 
their export with five-vear loans, minimizing the overall cost of these medicines to the 
regn.” In August, however, Namibia and South Africa rejected the Ex-Im Bank offer, and 
otter African states expressed reservations, on grounds that the loans would further burden 
th=ar already distressed economies.’ At a meeting of the World Health Organization’s 
Regonal Committee for Africa, the health ministers from states of the Southern African 
De~2lopment Community (SADC) issued a statement indicating: 


12. The Ministers expressed some concern over the essence of the offer from the US 
Export-Import Bank. In particular, the Ministers noted that what is being offered is 
essentially a loan facility. 


13, The Ministers expressed their hesitation in embracing an intervention that does 
not essentially deal with the structural pricing problems, but rather has the potential 
to aggravate an already grave situation of indebtedness of SADC countries. The Minis- 
ters further noted that this may exacerbate the problems of poverty in member states—a 
clearly counter productive outcome given the important role played by poverty in 
fuelling the HIV/AIDS pandemic in the region. 


14. The Ministers concluded by expressing their desire to engage the US Government 
to ensure a more favourable dispensation that would be both affordable and sustainable.® 


LEGAL REGULATION OF INFORMATION 
U.2-EU “Safe Harbor” Data Privacy Arrangement 


-z the course of doing business, private companies often collect extensive personal infor- 
mazon about their customers, which they can then sell to other companies interested in 
maketing goods or services to those customers. Concerned with the transfers of such 
infewmation, the European Union (EU) Council of Ministers enacted in October 1995 a 
Evropean Data Privacy Directive that sought to harmonize data privacy protection standards 
ac-—ss the European Union ata high level within three years.’ The directive established prin- 
cip es and rules governing the acquisition and use of personal data by electronic means, as 
well as the processing of other personal data as part of a filing system. Further, in recog- 
nijen of the ease with which personal data on Europeans can be transferred electronically 
outide the EU, the directive sought to prohibit transfers to non-EU states unless those states 
provide an “adequate” level of data protection. The directive states in Article 25: 


E 

© z2 Ex-Im Bank Press Release on Ex-Im Bank Provides $1 Billion to Finance Sub-Saharan African Purchases 
of E:IV/AIDS Medicines from U.S. Pharmaceutical Firms (July 19, 2000), obtainable from <http:/ /www.exim.gov>. 

t€ Sve Ex-Im Bank Press Release on Remarks of Ex-Im Bank Chairman James Harmon Announcement of $1- 
Bilin Lending Program for HIV-AIDS Related Efforts in Sub-Saharan Africa (July 19, 2900), obtainable from 
<het=://www.exim.gov>. 

” Se Rachel L. Swarns, Loans to Buy AIDS Drugs Are Rejected by Africans, N.Y. TIMES, Aug. 22, 2000, at A6. 

ë Statement by [Southern African Development Community} Health Ministers, OQuagadoubou, Burkina Faso, 
pares. 12-14 (Aug. 31, 2000) (on file at GWU). 

- ze Council Directive 95/46/EC, 1995 OJ. (L 281) 31 <http://europa.eu.int/eur-lex/en/lif/dat/1995/ 
en_35L0046.htmb. 
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1. The Member States shall provide that the transfer to a third country of personal data 
which are undergoing processing or are intended for processing after transfer may take 
place only if . . . the third country in question ensures an adequate level of protection. 


2. The adequacy of the level of protection afforded by a third country shall be as- 
sessed in the light of all the circumstances surrounding a data transfer operation or set 
of data transfer operations; particular consideration shall be given to the nature of the 
data, the purpose and duration of the proposed processing operation or operations, the 
country of origin and country of final destination, the rules of law, both general and 
sectoral, in force in the third country in question and the professional rules and security 
measures which are complied with in that country. 


3. The Member States and the Commission shall inform each other of cases where 
they consider that a third country does not ensure an adequate level of protection with- 
in the meaning of paragraph 2. 

4. Where the Commission finds. .. that a third country does not ensure an adequate 
level of protection within the meaning of paragraph 2 of this Article, Member States 
shall take the measures necessary to prevent any transfer of data of the same type to the 
third country in question. 


5. At the appropriate time, the Commission shall enter into negotiations with a view 
to remedying the situation resulting from the finding made pursuant to paragraph 4. 


6. The Commission may find ... that a third country ensures an adequate level of 
protection within the meaning of paragraph 2 of this Article, by reason of its domestic 
law or of the international commitments it has entered into, particularly upon conclu- 
sion of the negotiations referred to in paragraph 5, for the protection of the private 
lives and basic freedoms and rights of individuals.” 


In contrast to the EU, U.S. government regulation of data privacy has been directed largely 
at governmental activities, with only limited efforts to regulate activities in the private sector, 
where self-regulation remains the predominant means of protecting data privacy. The ab- 
sence of overarching U.S. government regulation led to concerns that the EU would not 
regard the United States as providing adequate privacy protection, thus potentially shutting 
down the transfer of data from the EU to the United States (including data from U.S. sub- 
sidiaries in Europe) once the directive took full effect in October 1998." 

To avert a disruption in data transfers, the U.S. Department of Commerce in 1998 com- 
menced negotiations seeking a suitable arrangement for U.S. compliance with the EU 
directive.* The negotiations led to agreement on a “safe harbor” arrangement, by which U.S. 
organizations that pledged to abide by the data privacy protection standards embodied in the 
directive would be given “safe harbor” and thus be allowed to continue receiving data trans- 
fers. Consequently, although the EU might find that the United States as a whole provides inade- 
quate privacy protection, the pledging organizations would not be affected by that finding. 
The basic form of this arrangement evolved quickly, but negotiations then stalled on the issues 
of enforcement and sanctions.’ European negotiators resisted the U.S. proposal for private 
sector self-regulation, proclaiming it to be little more than the “fox guarding the hen-house,” 
while U.S. negotiators resisted increased U.S. government monitoring of the private sector.’ 


? Id., Art. 25. Article 26 allows for derogations from Article 25 in some narrow circumstances, such as when the 
data subject gives his or her consent, or when transfer is necessary for the fulfillment of contractual obligations, 
for important public-interest concerns, or for the vital interests of the data subject. Jd, Art. 26. 

* For a discussion of the directive and its potential impact on the United States, see PETER P. SWIRE & ROBERTE. LITAN, 
NONE OF YOUR BUSINESS: WORLD DATA FLOWS, ELECTRONIC COMMERCE, AND THE EUROPEAN PRIVACY DIRECTIVE (1998). 

* The European Union (EU) agreed not to disrupt data flows during the negotiations, implementing a “standstill” 
that would remain in place as long as good faith negotiations continued. See EU States Endorse Negotiations with 
United States on Data Privacy, 67 Int’ Trade Rep. (BNA) 2252 (Nov. 3, 1998). 

* See Edmund L. Andrews, U.S.~European Union Talks on Privacy Are Sputtering, NY. TIMES, May 27, 1999, at C6. 

ê See Deborah Hargreaves, Progress Made in Talks over Data Privacy, FIN. TIMES, Feb. 23, 2000, at 8. 

7 See Andrews, supra note 5. See alsoEdmund L. Andrews, European Law Aims to Protect Privacy of Data, N.Y. TIMES, 
Oct. 26, 1998, at A1, 
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~litimately, a compromise was reached and is reflected in the Safe Harbor Principles 
iss.2d by the U.S. Department of Commerce and transmitted to the Commission of the 
Evsopean Communities on July 21, 2000.” Under these principles, private sector self 
regulation remains intact, but in order to qualify for “safe harbor,” organizations that self- 
rezalate must be subject either to Federal Trade Commission enforcement action or to 
oter laws or regulations prohibiting deceptive or unfair trade practices.’ In this regard, the 
pr.<ciples provide: 


Decisions by organizations to qualify for the safe harbor are entirely voluntary, and 
organizations may qualify for the safe harbor in different ways. Organizations that 
decide to adhere to the Principles must comply with the Principles in order to obtain 
and retain the benefits of the safe harbor and publicly declare that they do so. For 
example, if an organization joins a self-regulatory privacy program that adheres to the 
Principles, it qualifies for the safe harbor. Organizations may also qualify by developing 
their own self-regulatory privacy policies provided that they conform with the Principles. 
Where in complying with the Principles, an organization relies in whole or in part on 
self- regulation, its failure to comply with such self-regulation must also be actionable 
under Section 5 of the Federal Trade Commission Act prohibiting unfair and deceptive 
acts or another law or regulation prohibiting such acts. . . . In addition, organizations 
subject to a statutory, regulatory, administrative or other body of law (or of rules) that 
effectively protects personal privacy may also qualify for safe harbor benefits.”° 


‘Lae Safe Harbor Principles comprise seven principles that organizations must follow in 
orzer to qualify for safe harbor. They are: 


Notice: An organization must inform individuals about the purposes for which it col- 
jects and uses information about them, how to contact the organization with any 
inquiries or complaints, the types of third parties to which it discloses the information, 
and the choices and means the organization offers individuals for limiting its use and 
disclosure. This notice must be provided in clear and conspicuous language when indi- 
viduals are first asked to provide personal information to the organization or as soon 
thereafter as is practicable, but in any event before the organization uses such information 
for a purpose other than that for which it was originally collected or processed by the 
transferring organization or discloses it for the first time to a third party. 


Choice: An organization must offer individuals the opportunity ta choose (opt out) 
whether their personal information is (a) to be disclosed to a third party or (b) to be 
used for a purpose that is incompatible with the purpose(s) for which it was originally col- 
lected or subsequently authorized by the individual. Individuals must be provided with clear 
and conspicuous, readily available, and affordable mechanisms to exercise choice. 


For sensitive information (ze. personal information specifying medical or health 
conditions, racial or ethnic origin, political opinions, religious or philosophical beliefs, 
trade union membership or information specifying the sex life of the individual), they 
must be given affirmative or explicit (opt in) choice if the information is to be disclosed 
to a third party or used for a purpose other than those for which it was originally col- 
lected or subsequently authorized by the individual through the 2xercise of opt in 
choice. In any case, an organization should treat as sensitive any information received 
from a third party where the third party treats and identifies it as sensitive. 


Onward Transfer: To disclose information to a third party, organizations must apply 
the Notice and Choice Principles. Where an organization wishes to transfer information 


* =e Issuance of Safe Harbor Principles and Transmission to European Commission, 65 Fed. Reg. 45,666, 45,668 
(2C) [hereinafter Safe Harbor Principles]. The Safe Harbor Principles, along with many documents related to 
the =zreement, may be found at <http://www.ita.doc.gov/td/ecom/menu.html>. 

* ZTC action against unfair trade practices is undertaken pursuant to Section 5 of the Federal Trade Commission 
Acy._5 U.S.C. §§41-58 (1994). Although regulation by other government agencies may be found acceptable for the 
puses of “safe harbor,” the only other body currently recognized by the EU is the Department of Transportation, 
purswant to its authority under 49 U.S.C. §41712 (1994). See Safe Harbor Principles, supra note 8, at 45,668. 


* Safe Harbor Principles, supra note 8, at 45,667. 
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to a third party that is acting as an agent, as described in the endnote, it may do so if it 
first either ascertains that the third party subscribes to the Principles or is subject to the 
Directive or another adequacy finding or enters into a written agreement with such 
third party requiring that the third party provide at least the same level of privacy 
protection as is required by the relevant Principles. If the organization complies with 
these requirements, it shall not be held responsible (unless the organization agrees 
otherwise) when a third party to which it transfers such information processes it in a way 
contrary to any restrictions or representations, unless the organization knew or should 
have known the third party would process it in such a contrary way and the organization 
has not taken reasonable steps to prevent or stop such processing. 


Security: Organizations creating, maintaining, using or disseminating personal infor- 
mation must take reasonable precautions to protect it from loss, misuse and un- 
authorized access, disclosure, alteration and destruction. 


Data Integrity: Consistent with the Principles, personal information must be relevant 
for the purposes for which it is to be used. An organization may not process personal 
information in a way that is incompatible with the purposes for which it has been 
collected or subsequently authorized by the individual. To the extent necessary for 
those purposes, an organization should take reasonable steps to ensure that data is 
reliable for its intended use, accurate, complete, and current. 


Access: Individuals must have access to personal information about them that an orga- 
nization holds and be able to correct, amend, or delete that information where it is 
inaccurate, except where the burden or expense of providing access would be dispro- 
portionate to the risks to the individual's privacy in the case in question, or where the 
rights of persons other than the individual would be violated. 


Enforcement: Effective privacy protection must include mechanisms for assuring com- 
pliance with the Principles, recourse for individuals to whom the data relate affected 
by non-compliance with the Principles, and consequences for the organization when the 
Principles are not followed. At a minimum, such mechanisms must include (a) readily 
available and affordable independent recourse mechanisms by which each individual’s 
complaints and disputes are investigated and resolved by reference to the Principles and 
damages awarded where the applicable law or private sector initiatives so provide; (b) fol- 
low up procedures for verifying that the attestations and assertions businesses make 
about their privacy practices are true and that privacy practices have been implemented 
as presented; and (c) obligations to remedy problems arising out of failure to comply 
with the Principles by organizations announcing their adherence to them and conse- 
quences for such organizations. Sanctions must be sufficiently rigorous to ensure com- 
pliance by organizations." 


On July 28, 2000, the Commission of the European Communities issued a decision stating 
that the Safe Harbor Principles “are considered to ensure an adequate level of protection 
for personal data transferred from the community to organisations established in the United 
States ... .”’* On November 1, the U.S. Department of Commerce activated a Web site 
where U.S. companies can obtain information about the safe harbor principles and sign up 
as a company adhering to them.” Before sending information to a U.S. company, EU orga- 
nizations can verify that the company is participating in the safe harbor principles by 
accessing the Internet site and viewing a regularly updated list of participating companies." 


"Jd. at 45,667—-45,668 (footnote omitted). 

1? Commission Decision on the Adequacy of the Protection Provided by the Safe Harbor Privacy Principles and 
Related Frequently Asked Questions Issued by the US Department of Commerce, Art. 1, 2000 O.J. (L 215) 7. 

® The Web site is <http://www.export.gov/safeharbor/>. 

4 See U.S. Dep’t of Commerce Press Release on Commerce Under Secretary LaRussa Announces Imple- 
mentation of the Safe Harbor: New Commerce Website Enables U.S. Organizations to Sign Up Online (Nov. 1, 
2000) <http://www.ita.doc.gov/media/harborl11.htm>. 
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PEACEFUL SETTLEMENT OF DISPUTES 
M:-d#dle East Peace Process: Violent Clashes 


“= the aftermath of the Sharm El-Sheikh Accord of September 1999, Israel and the 
Palsstine Liberation Organization (PLO) continued in their efforts to develop a “frame- 
wcrs” agreement for a permanent settlement of their long-standing conflict. Continuing 
differences precluded the development of a framework agreement by February 2000, the 
dat= specified in the Sharm El-Sheikh Accord. The two sides remained in contact, however, 
thr-ugh a variety of means, including a further round of talks at Bolling Air Force Base near 
Washington, D.C., in late March 2000. 

c July 5, President Clinton announced that Israel’s Prime Minister Ehud Barak and PLO 
Claarman Yassar Arafat had accepted his invitation to attend a summit at Camp David. From 
Jui 11 to 25, the leaders met in an effort to achieve a breakthrough in the peace process. 
Tke leaders discussed the most difficult issues concerning a permanent settlement agree- 
me~t—including territory, security, refugees, and Jerusalem. Although progress was made, 
a key stumbling point remained the future of East Jerusalem, which was captured by Israel 
frcm Jordan during the 1967 war. East Jerusalem includes the Old City, with its holy site 
known to Jews as the Temple Mount and to Muslims as the Noble Sanctuary.” 

After the summit, relations between the two sides deteriorated.’ On September 29, follow- 
ing a controversial visit by Israeli opposition leader Ariel Sharon to the Temple Mount/ 
Necle Sanctuary, violent clashes between Palestinians and Israeli troops broke out in 
Jerwsalem. The clashes spread to the West Bank and Gaza Strip, and then to towns and cities 
across Israel,* On October 7, the UN Security Council voted 14 to 0 (with the United States 
abs-aining) to condemn Israel for using excessive force against the Palestinians.” After two 
-weess of violence and some one hundred deaths, Prime Minister Barak and PLO Chairman 
Araiat agreed to meet in Egypt with President Clinton, Egyptian President Hosni Mubarak, 
ant King Abdullah of Jordan in order to seek a truce and a means of restarting the peace 
tal. On October 16-17, the leaders met at Sharm El-Sheik and reached verbal agreement 
on. =eps to end the violence. President Clinton stated: 


Let me summarize what has been agreed so there will be no misunderstanding. 


Our primary objective has been to end the current violence so we can begin again to 
resume our efforts toward peace. The leaders have agreed on three basic objectives and 
steps to realize them. 


First, both sides have agreed to issue public statements unequivocally calling for an 
2nd of violence. They also agreed to take immediate, concrete measures to end the 
=urrent confrontation, eliminate points of friction, ensure an end to violence and incite- 
ment, maintain calm, and prevent recurrence of recent events. 


To accomplish this, both sides will act immediately to return the situation to that 
which existed prior to the current crisis, in areas such as restoring law and order, 
redeployment of forces, eliminating points of friction, enhancing security cooperation, 
and ending the closure and opening the Gaza airport. The United States will facilitate 
security cooperation between the parties as needed. 


L =e Sean D. Murphy, Contemporary Practice of the United States, 94 AJIL 116 (2000). 

Z Se Lee Hockstader, Arafat, Barak Trade Views on Reviving Peace Talks, WASH. POST, Sept. 26, 2000, at A18. 

* =e Deborah Sontag, Positive Spirit’ as Arafat and Barak Meet, N.Y. TIMES, Sept. 26, 2006, at A10, 

£ 32e Lee Hockstader, Arab Uprising Spreads to Israel, WASH. POST, Oct. 2, 2000, at A2; Lee Hockstader, Six Die in 
Jervszlem Violence, WASH. POST, Sept. 30, 2000, at A2; William A. Orme, Jr., Mideast Violence Continues to Rage; Death 

Toť ises, N.Y. TIMES, Oct. 1, 2000, at 1. 
$52 Res. 1322 (Oct. 7, 2000). 
& Se Deborah Sontag, Mideast Parties Agree to Meeting to Discuss Truce, NY. TIMES, Oct. 15, 2000, at 1. 
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Second, the United States will develop with the Israelis and Palestinians, as well as in 
consultation with the United Nations Secretary-General, a committee of factfinding on 
the events of the past several weeks and how to prevent their recurrence. The com- 
mittee’s report will be shared by the U.S. President with the U.N. Secretary-General and 
the parties prior to publication. A final report shall be submitted under the auspices of 
the U.S. President for publication. 


Third, if we are to address the underlying roots of the Israeli-Palestinian conflict, there 
must be a pathway back to negotiations and a resumption of efforts to reach a permanent 
status agreement based on the U.N. Security Council Resolutions 242 and 338 and subse- 
quent understandings. Toward this end, the leaders have agreed that the United States 
would consult with the parties within the next 2 weeks about how to move forward.’ 


On November 7, President Clinton announced the membership of the fact-finding com- 
mittee, which consisted of five individuals: former U.S. senator George Mitchell (chairman); 
former U.S. senator Warren Rudman; former Turkish president Suleyman Demirel; Javier 
Solana, the European Union high representative for the common foreign and security 
policy; and Thorbjorn Jagland, foreign minister of Norway.’ At its first meeting in New York 
on November 26-27, the committee agreed to seek the views of both sides in the conflict, 
to seek information and advice from a range of individuals and institutions, and to travel to 
the region in order to obtain “an independent and objective assessment of the recent events 
involving violence with the goal of preventing their recurrence.” 

Unfortunately, these steps did not end the violence. On October 20, the UN General 
Assembly adopted a resolution that condemned Israel for “excessive use of force” against 
Palestinians and that urged both sides to resume peace negotiations.” On October 22, 
twenty-two of the twenty-three members of the Arab League accused Israel of committing 
atrocities during the violence, urged the United Nations to set up a war crimes tribunal to 
review Israel’s actions, and announced that they were terminating all efforts to integrate 
Israel into the economy of the Middle East.” In December, however, a Palestinian-backed 
draft Security Council resolution—one that would have authorized the deployment of UN 
military forces to Gaza and the West Bank in order to help end the violence—failed in the 
face of strenuous U.S. and Israeli objections. The United States threatened to veto the 
resolution, but did not need to do so since the resolution failed to achieve the necessary 
nine affirmative votes of Security Council members.” 

By the end of the year, more than 330 persons had been killed and more than 9,000 
wounded. The casualties were predominantly Palestinian.” 


7 Joint Remarks with President Hosni Mubarek of Egypt at the Conclusion of the Middle East Summit, 36 
WEEKLY COMP. PRES. DOC. 2501, 2501-02 (Oct. 23, 2000); see John Lancaster & Howard Schneider, Summit Yields 
Tenuous Pledges, WASH. POST, Oct. 18, 2000, at Al. 

8 See White House Press Release on Statement by the Press Secretary (Nov. 7, 2000) (on file at GWU). 

* Sharm el-Sheikh Fact-Finding Committee Press Release on Sharm el-Sheikh Fact-Finding Committee Holds 
Initial Meeting (undated) (on file at GWU). The committee met with Prime Minister Barak and Chairman Arafat 
on December 11. See William A. Orme, Jr., U.S.-Led Investigation Panel Meets with Barak and Arafat, N.Y. TIMES, Dec. 
12, 2000, at Al3. 

10 See GA Res. ES-10/7 (Oct. 20, 2000). The vote was 92 to 6, with 46 abstentions and 45 states not participating. 
The states voting against the resolution were Israel, the United States, and four Pacific island states (Marshall 
Islands, Micronesia, Nauru, and Tuvalu). 

11 See Susan Sachs, Arab States Take Diplomatic Steps to Punish Israel, N.Y. TIMES, Oct. 23, 2000, at Al. 

12 See UN Doc. S/PV.4248 (Dec. 18, 2000); Barbara Crossette, U.N. Rejects Troops for Palestinian Territories, N.Y. 
TIMES, Dec. 19, 2000, at A8. The draft resolution was sponsored by certain “nonaligned” states. Although eight 
members voted in favor of the resolution (Bangladesh, China, Jamaica, Malaysia, Mali, Namibia, Tunisia, and 
Ukraine), the other seven members abstained (Argentina, Canada, France, the Netherlands, Russian Federation, 
United Kingdom, and the United States). 

'® See Colum Lynch, Palestinians Lose Bid for U.N. Observers, WASH. POST, Dec. 19, 2000, at A34; Susan Sontag, 
Barak Declares Early Elections, in Surprise Move, N.Y. TIMES, Nov. 29, 2000, at Al (includes chart, “Two Months of 
Bloodshed”); Keith B. Richburg, Young Palestinians Suffer Bone-Shattering Experience, WASH. POST, Nov. 30, 2000, at Al. 


INTERNATIONAL DECISIONS 


EDITED BY BERNARD H. OXMAN 


Arx ration—jurisdictional effect of different dispute settlement provisions in related treaties—high seas 
pF@Rung—vrelationship between UN Convention on the Law of the Sea and specialized treaties 


SOUTHERN BLUEFIN TUNA (Australia and New Zealand v. Japan). Jurisdiction and Admis- 
sshility. <http://www.worldbank.org/icsid/ bluefintuna/ award080400.pdi> 
Ar=stral Tribunal, August 4, 2000. 


The Southern Bluefin Tuna case’ initially arose out of a dispute under the trilateral Conven- 
tio: for the Conservation of Southern Bluefin Tuna (CSBT Convention) of May 10, 1993,’ 
beween Australia and New Zealand (A/NZ), on the one hand, and Japan, on the other, 
regarding a unilateral experimental fishing program (EFP) carried out by Japan on the high 
seæ in 1998-99 with respect to southern bluefin tuna (SBT, Thunnus maccoyii), a highly 
mizeatory species. Following unsuccessful efforts to resolve the matter under the CSBT 
Cor-vention, A/NZ invoked the compulsory arbitration provisions of the UN Convention 
on tae Law of the Sea? (LOS Convention) and requested the International Tribunal for the 
La~ of the Sea (ITLOS) to prescribe provisional measures pending the constitution of an 
arbitral tribunal under Annex VII of the LOS Convention. In its order of August 27, 1999, 
the ITLOS found (without dissent among the twenty-two judges) that prima facie the arbitral 
trib_nal would have jurisdiction and prescribed (by majority vote) provisional measures.‘ 
In is award of August 4, 2000, the Arbitral Tribunal (Tribunal), presided over by Judge 


! Southern Bluefin Tuna (Austl. & N.Z. v. Japan), Jurisdiction and Admissibility, Award. (UN Law of the Sea Arb. 
Trib „Aug. 4, 2000) [hereinafter Award]. The International Centre for the Settlement of Investment Disputes 
(Icm) at the World Bank agreed to serve as the registrar. There were no written rules of procedure. In a 
dererture from the usual confidentiality of arbitration proceedings, the public was allowed access to the 
hear.ags. Moreover, in addition to the order itself, both the written pleadings (except annexes and replies to 
que=ons) and transcripts of the hearings have been posted on the Web site of the ICSID, <http://www. 
won 2bank.org/icsid/>. 

2 Convention for the Conservation of Southern Bluefin Tuna, May 10, 1993, 1819 UNTS 360, <http:// 
www aome.aone.net.au/ccsbt/conventi.html> (entered into force May 30, 1994) [hereinafter CSBT Convention]. 
Artécles 3 to 9, 13, 16, and 20 are quoted in Award, supra note 1, para. 23. The Convention is open for accession 
by ctrer states (currently, Indonesia, the Republic of Korea, Taiwan, and some flag-ofconvemience states) whose 
vess<is fish for southern bluefin tuna (SBT) or through whose waters the stock migrates. 

’Skice none of the three parties had made a declaration under Article 287 of the Law of the Sea Convention, 
ther ~ere deemed to have accepted arbitration in accordance with its Annex VII. See United Nations Convention 
on the Law of the Sea, opened jor signature Dec. 10, 1982, 1833 UNTS 397, reprinted in 21 ILM 1261 (1982) (entered 
intc “erce Nov. 16, 1994) [hereinafter LOS Convention]; UNITED NATIONS CONVENTION ON THE LAW OF THE SEA 
ANI. HE AGREEMENT FOR THE IMPLEMENTATION OF PART XI OF THE CONVENTION WITH INDEX AND EXCERPTS FROM 
THET-NAL ACT OF THE THIRD UNITED NATIONS CONFERENCE ON THE LAW OF THE SEA, UN Sales No. E.97.V.10 (1997). 
For tre current status of the Convention, see UN LAW OF THE SEA BULL., No. 42, at 1 (2000). 

4>-uthern Bluefin Tuna (N.Z. v. Japan; Austl, v. Japan), Provisional Measures, Order, ITLOS Cases Nos. 3 and 
4 (£wz. 27, 1999), reprinted in 38 ILM 1624 (1999) [hereinafter ITLOS order]. Paras. 40-87 and 90 of the ITLOS 
orde-are quoted in Award, supranote 1, para. 35. The ITLOS order and other materials for the ITLOS proceedings 
are asailable online at <http://www.un.org/Depts/los/ITLOS/Tuna_cases.htm>. See Barbara Kwiatkowska, Case 
Repcst: Southern Bluefin Tuna (New Zealand v. Japan; Australia v. Japan), 94 AJIL 150 (2000). 
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Stephen M. Schwebel, decided by a 4-1 vote that it lacked jurisdiction,” and it also unani- 
mously revoked the provisional measures prescribed by the ITLOS.° 

After having determined that the dispute was not moot, the Tribunal turned to the ques- 
tion of whether the dispute fell solely—as Japan contended—under the CSBT Convention 
or whether it also fell—as A/ NZ argued—under the LOS Convention. In addition to reiter- 
ating the arguments advanced previously during the ITLOS proceedings, Japan now also 
contended that the 1993 CSBT Convention prevailed substantively and procedurally as the 
lex posterior and lex specialis over the 1982 LOS Convention as “an umbrella or framework 
Convention.” In the period between entry into force of the former and the latter treaties 
for all the three parties in 1994 and 1996, respectively, the former—the CSBT Convention 
alone—regulated their treaty relations in respect of SBT. Moreover, the CSBT Convention 
as a lex specialis not only implemented the relevant fisheries conservation and management 
provisions of the previously drafted LOS Convention, but also exhausted and supplanted 
those provisions, including Articles 64 and 116 to 119. Finally, the failure to bring suit against 
states fishing for SBT that are not party to the CSBT Convention indicated that the real 
dispute arose solely under that Convention. 

In the view of A/NZ, there was a legal dispute that concerned the interpretation and 
application of the relevant provisions of the LOS Convention.* Japan’s reliance on the prin- 
ciples of lex posteriorand lex specialis was misplaced because those principles apply only when 
two legal instruments conflict. A/NZ drew an analogy between parallelisms of treaty obli- 
gations and jurisdictional clauses, contending thatjust as there may be more than one treaty 
among the same states relating to the same subject matter, so there may be compromissory 
clauses in more than one treaty that are not necessarily inconsistent; such dispute settlement 
clauses do not cancel out one another, but are cumulative in effect. A/NZ stressed that the 
presumption of parallelism of jurisdictional clauses (for example, under the Optional Clause 
and bilateral or multilateral treaties) was long-standing and entrenched in the case law of 
the International Court of Justice (ICJ).° 

In determining whether the dispute submitted to it did or did not “reasonably (and not 

just remotely)” relate to the obligations set forth in the treaties whose breach was alleged, 
the Tribunal—like the IGJ—considered not only the application and final submissions of 
the parties, but diplomatic exchanges, public statements, and other pertinent evidence.” 
There was no disagreement concerning the relevance of the CSBT Convention. The Tribu- 
nal agreed with the parties’ mutual assessment that the dispute regarding total allowable 
catch and Japan’s EFP arose under that Convention. The central issue was whether the 
dispute also arose under the LOS Convention—in particular, Articles 64 and 116 to 119, 
which establish norms regarding fisheries conservation and management. A related issue 
was whether, as Japan argued and the applicants contested, the lex specialis of the CSBT Con- 


5 President Schwebel (United States) and Judges Chusei Yamada (Japan), Florentino Feliciano (Philippines), and 
Per Tresselt (Norway) voted in favor. Judge Sir Kenneth Keith (New Zealand) dissented. It may be of interest to note 
that in his opening address to the International Law Association in London on July 25, 2000, Judge Schwebel 
reiterated—in the context of discussing the proliferation of various specialized and regional courts and tribunals—the 
unique role of the International Court of Justice (ICJ) as the principal judicial organ of the United Nations and as 
the only truly universal judicial body of general jurisdiction. Stephen M. Schwebel, Opening Address to the 
International Law Association (July 25, 2000), in INTERNATIONAL LAW ASSOCIATION, REPORT OF THE SIXTY NINTH 
GONFERENCE, LONDON (forthcoming). 

ê See Award, supra note 1, para. 72. 

7 Id., para. 29; see id., paras. 38(a)—(e), 51. 

? See id., para. 41 (c) (citing Interpretation of Peace Treaties with Bulgaria, Hungary and Romania (First Phase), 
Advisory Opinion, 1950 IC] Rep. 74 (Mar. 30)), (d)-(£), 43, 50. 

? See id., para. 41(h), (k); Reply on Jurisdiction: Australia and New Zealand at paras. 39-53, 106, Award, supra 
note | (analyzing the respective IC] jurisprudence) [hereinafter A/NZ reply]. Materials on all ICJ cases are avail- 
able online at <http://www.icj-cij.org>. 

1 See Award, supra note 1, para. 48 (citing Fisheries Jurisdiction (Spain v. Can.), Jurisdiction, Judgment, 1998 
IC] REP. 432, paras. 30-31 (Dec. 4) [hereinafter Fisheries Jurisdiction (Spain v. Can.)]); see also Barbara Kwiatkowska, 
Case Report: Fisheries Jurisdiction (Spain v. Canada), 93 AJIL 502 (1999). 
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veion and its institutional arrangements had subsumed, discharged, and eclipsed provisions 
of =e LOS Convention bearing on the conservation and optimum utilization of SBT?” 
Rejecting (as did the ITLOS) the central contention of Japan that the dispute arose solely 
uncer the CSBT Convention, the Tribunal made certain observations that amount to an un- 
prezedented exposition ofa doctrine of substantive and procedural parallelism between the 
ur. =rella LOS Convention and numerous implementing special treaties. The Tribunal stated: 


-t recognizes that there is support in international law and in the legal systems of States 
Tor the application of a lex specialis that governs general provisions of an antecedent 
‘reaty or statute. But the Tribunal recognizes as well that it is a commonplace of inter- 
rational law and State practice for more than one treaty to bear upon a particular dis- 
>ute. There is no reason why a given act of a State may not violate its obligations under 
more than one treaty. There is frequently a parallelism of treaties, both in their sub- 
atantive content and in their provisions for settlement of disputes arising thereunder. The 
current range of international legal obligations benefits from a process ofaccretion and 
cumulation; in the practice of States, the conclusion of an implementing convention 
Joes not necessarily vacate the obligations imposed by the framework convention upon 
“he parties to the implementing convention. The broad provisions for the promotion 
of universal respect for and observance of human rights, and the international obliga- 
‘ion to co-operate for the achievement of those purposes, found in Articles 1, 55 and 
-56 of the Charter of the United Nations, have not been discharged for States Parties by 
their ratification of the Human Rights Covenants and other human rights treaties.” 


Th= Tribunal concluded that the dispute, while centered in the CSBT Convention, also 
arcee under the LOS Convention, and that this conclusion was consistent both with Article 
311 2) and (5) of the latter convention and with Article 30(3) of the Vienna Convention 
on tae Law of Treaties.” 

Tze question was thus framed as the relationship between the respective dispute 
settkement provisions of Article 16 of the CSBT Convention and those of the LOS Conven- 
tion. The former refer expressly only to disputes arising under the CSBT Convention, and 
cor. -2mplate compulsory jurisdiction only with the consent of the parties. The latter refer 
exp7essly only to disputes arising under the LOS Convention, and include compulsory juris- 
diczon in Section 2 of Part XV, notably under Article 286. The award concludes that Article 
28E must be read in a “qualifying context” that includes Articles 279 to 281 of Section 1.” 
It erphasizes Article 281(1), which provides: 


1 Se Award, supra note 1, paras. 50-51. 

12 aL, para. 52. 

\® Se id. On Article 30 of the Vienna Convention of the Law of Treaties, opened for signature May 23, 1969, 1155 
UNTE 331, reprinted in 8 ILM 679 (1969), as supplying elements upon which the provisions of Article 311— 
centesed around the compatibility standard—were constructed, see Bernard H. Oxman, The UNCLOS II Ninth 
Sesser (1980), 75 AJIL 211, 249-50 (1981); 5 UNITED NATIONS CONVENTION ON THE LAW OF THE SEA, 1982: A 
CONENTARY 235-36, 241, 243 (Shabtai Rosenne & Louis B. Sohn eds., 1989). 

14 stticle 16 of the CSBT Convention, supra note 2, provides that: 


1. If any dispute arises between two or more of the Parties concerning the interpretation or implemen- 
zation of this Convention, those Parties shall consult among themselves with a view to having the dispute 
z2solved by negotiation, inquiry, mediation, conciliation, arbitration, judicial settlement or other peaceful 
{means of their own choice. 


2. Any dispute of this character not so resolved shall, with the consent in each case of all parties to the 
Aispute, be referred for settlement to the International Court of Justice or to arbitration; but failure to reach 
agreement on reference to the International Court of Justice or to arbitration shall not aksolve parties to the 
Xispute from the responsibility of continuing to seek to resolve it by any of the various peaceful means 
~2ferred to in paragraph 1 above. 


3. In cases where the dispute is referred to arbitration, the arbitral tribunal shall be constituted as provided 
aa the Annex to this Convention. The Annex forms an integral part of this Convention. 


15 Tae Award, para. 53. Cf. Hearings, vol. I (Rosenne, Counsel for Japan), Award, supra note 1, Hearings were 
held. an May 7, 8, 10, and 11, 2000 (vols. I-IV, respectively) [hereinafter Hearings I-IV]. 
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If the States Parties which are parties to a dispute concerning the interpretation or 
application of this Convention have agreed to seek settlement of the dispute by a 
peaceful means of their own choice, the procedures provided for in this Part apply only 
where no settlement has been reached by recourse to such means and the agreement 
between the parties does not exclude any further procedure. 


Since the Tribunal considered that the parties were involved in what was, in fact, “a single 
dispute arising under both [the CSBT and LOS] Conventions,” it would be “artificial” to 
consider the controversy as involving separate disputes under each of the two conventions— 
and by implication, as triggering two separate dispute resolution processes.'° It concluded 
that Article 16 of the CSBT Convention was “an agreement by the Parties to seek settlement 
of the instant dispute by peaceful means of their own choice,” and that it was, as such, an 
agreement that fell within the terms and intent of Article 281 (1) of the LOS Convention.’” 

The Tribunal unanimously concluded (as did the ITLOS) that it was satisfied about ful- 
fillment of the first requirement of Article 281(1), namely, that no settlement had been 
reached by recourse of the three parties to means set out in Article 16. The Tribunal ad- 
mitted, however, that not every means listed in Article 16 had been tried—in particular, 
Japan’s proposal for mediation and arbitration—and that Article 16(2) provided that failure 
to reach agreement on reference of a dispute to the ICJ or to arbitration shall not absolve 
parties from the responsibility of continuing to seek to resolve the dispute by any of the 
various means referred to in Article 16(1). But the parties were not therefore required to 
negotiate indefinitely while denying a party the option of concluding that no settlement has 
been reached.” To read Article 16 otherwise would not be reasonable. 

The failure to satisfy the second requirement of Article 281(1)—namely, that “the agrze- 
ment between the parties does not exclude any further procedure”—was neither pleaded 
in the proceedings before the ITLOS nor addressed by it. During the arbitral proceedings, 
Japan asserted that Article 16 of the CSBT Convention “excludes any further procedure”"— 
including compulsory arbitration pursuant to Part XV, Section 2, of the LOS Conventior— 
without the consent ofall the parties to the dispute.” Japan argued that a very large number 
of treaties have dispute settlement provisions without compulsory procedures, and that if 
the approach of applicants were to apply to these treaties—for example, to the 1946 Inter- 
national Convention for the Regulation of Whaling (ICRW),”' which contains no dispute 
settlement provisions, or to treaties having dispute settlement clauses that are either similar 
to that in Article 16 or, at any rate, lack compulsory sanction—their parties, which had no 
intention of entering into compulsory jurisdiction, would find themselves so bound. It could 
not reasonably be presumed that states concluded treaties containing noncompulsory 
clauses—ones intended to “exclude recourse to the compulsory jurisdiction of [the LOS 


16 Award, supra note 1, para. 54. 

"Td, 

8 See id., para. 55. 

19 See id; see also ITLOS order, supra note 4, para. 60. 

2 Award, supra note 1, paras. 38 (h); see id., paras. 38(a)—(b), 39(a)—(b). 

21 International Convention for the Regulation of Whaling, Dec. 2, 1946, 62 Stat. 1716, 161 UNTS 72 [here- 
inafter ICRW]; Protocol to the International Convention for the Regulation of Whaling, Nov. 19, 1956, 338 UNTS 
366. An express reference in para. 38(i) of the Award to the ICRW might have been related to problems shzred 
by Japan and Norway with respect to the U.S./UK- and A/NZ-sponsored moratorium on commercial whaling, which 
has been circumvented by Norway through the objection procedure, and by Japan through scientific research 
catches. In view of largely the same membership of Japan’s delegations to meetings under the ICRW and the CSBT 
Convention, the experimental fishing program for SBT was likely modeled on the scientific research program 
carried out by Japan under the ICRW. See William Aron, William Burke, & Milton M. R. Freeman, The Whaling 
Issue, 24 MARINE POL’Y 179 & 501 (2000). On the threat that the United States would impose economic sanctions 
on Japan ifit did not curtail its expanded research whaling, see Japan Is Barred from Fishing in U.S. Waters in Whaling 
Fight, INT'L HERALD TRIB., Sept. 14, 2000, at 4, and Sean D. Murphy, Contemporary Practice of the United Stetes, 
95 AJIL 132 (2001). 


16= THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 95 


Ccmvention]”—but that these clauses are useless because they are overridden by Part XV, 
Se=tion 2, of that Convention.” Where states intend the 1982 LOS Convention’s procedures 
to govern disputes under another treaty, they so provide, as in the 1995 UN Straddling 
Sto-ks Agreement.” Japan pointed out that if the Tribunal were to find that Part XV over- 
riGes the specific terms of Article 16 of the CSBT Convention, it would profoundly disturb 
dispute settlement provisions in many special treaties relating to the framework LOS 
Camvention, whose dispute settlement regime is, in fact, designed to afford parties great 
leeway in their choice of means of peaceful settlement. 

As NZ maintained that nothing in the terms of the CSBT Convention or its travaux indi- 
cated that this Convention was intended to derogate from compulsory jurisdiction. under 
the OS Convention, even if the dispute was also one concerning the interpretation or 
ap-iication of the CSBT Convention. The requirement of excluding compulsory jurisdiction 
unzer the LOS Convention could not be met by implication only, and it certainly was not 
met expressly by the language of Article 16—which, far from excluding “any further pro- 
cedre,” excluded no procedure at all.” Although A/NZ overlooked certain points in their 
ref: to Japan’s contentions in its memorial (Annex 47,” in particular) concerning treaty 
practice, they did invoke the practice of the World Trade Organization (WTO), which pro- 
vides, as does the LOS Convention, for mandatory dispute resolution while also fostering 
spec.alized arrangements and regional agreements.” 

A hough the Tribunal accepted that the terms of Article 16 do not expressly exclude 
appLcability of any procedure, including the compulsory procedures of the LOS Conven- 
tio,’ the award states, “Nevertheless, in the view of the Tribunal, the absence of an express 
exc=usion of any procedure in Article 16 is not decisive.”™ It concludes: 


The ordinary meaning of these terms of Article 16 makes it clear that the dispute is not 
referable to adjudication by the IC] (or, for that matter, ITLOS), or to arbitration, “at 
the request of any party to the dispute” (in the words of [LOS Convention] Article 286). 
The consent in each case of all parties to the dispute is required.” 


Mc+eover, the effect of the second clause of Article 16(2), which obligates the parties to 
con=nue to seek resolution of the dispute by any of the various peaceful means referred to 
in Article 16(1), is “not only to stress the consensual nature of any reference of a dispute to 
eith=r judicial settlement or arbitration,” but also to indicate “that the intent of Article 16 
is to remove proceedings under that Article from the reach of the compulsory procedures” 
of ert XV, Section 2, of the LOS Convention—that is, “to exclude the application to a 
specific dispute of any procedure of dispute resolution that is not accepted by all parties to 


“E sward, supra note 1, para. 38(i); see id. para. 38(j). The texts of special treaties were submitted to the Arbitral 
Trikmnal in voluminous Annex 47, Memorial of Japan, Award, supra note 1 [hereinafter Annex 47], and were ad- 
dresed in paras. 137—45 of that memorial and in Hearings I & III, supranote 15 (Lauterpacht, Counsel for Japan). 

ET “nited Nations Agreement for the Implementation of the Provisions of the United Nations Convention on the 
Lawes the Sea of 10 December 1982 Relating to the Conservation and Management of Straddling Fish Stocks and 
Hig lv Migratory Fish Stocks, August 4, 1995, UN LAW OF THE SEA BULL., No. 29, at 25 (1995), reprinted in 34 ILM 
154271995) [hereinafter Straddling Stocks Agreement}. The Agreementwas signed, but notyet ratified, by Australia, 

Jape: and New Zealand. For the current status of the Agreement, see UN LAW OF THE SEA BULL., No. 43, at 1 (2000). 
32e Award, supra note 1, para. 41 (i); Hearing Il, supra note 15 (Burmester, Counsel for Austl.). 

= annex 47, supra note 22. 

2€ Zee Award, supra note 1, para. 41(k); Understanding on Rules and Procedures Governing the Settlement of 
Dispm-es, Apr. 15, 1994, Marrakesh Agreement Establishing the World Trade Organization, Annex 2, THE RESULTS 
OF T= URUGUAY ROUND OF MULTILATERAL TRADE NEGOTIATIONS: THE LEGAL TEXTS 404 (1994). reprinted in 33 ILM 
114« (1994) [hereinafter DSU]. 

°T cee Award, supranote 1, para. 56; supra text accompanying note 24; see also Award, supranote 1, para. 54; supra 
textzccompanying note 16, 

2® award, supra note 1, para. 57. 

*9 £; see supra text accompanying note 15. For reaffirmation of the rule of the ordinary meaning, see Kasikili/ 
Sedu Island (Bots./Namib.), Merits, Judgment, para. 20 (Dec. 13, 1999), reprinted in 39 ILM 310 (2000). 
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the dispute.”” That intent is further reinforced, in the Tribunal’s view, by Article 16(3), 
which specifies that in cases where the dispute is referred to arbitration, the arbitral tribunal 
shall be constituted as provided for in the annex to the CSBT Convention: the implication 
is that the arbitration contemplated by Article 16 is not compulsory arbitration under Part 
XV, Section 2, of the LOS Convention, but “rather autonomous and consensual arbitration” 
provided for in the CSBT Convention’s annex.” The award considers it evident that the 
wording of Article 16(1) and (2) has its essential origins in the virtually identical terms of 
Article XI of the 1959 Antarctic Treaty, which are clearly meant to exclude compulsory 

jurisdiction.” For all of these reasons, the Tribunal concludes that Article 16 of the CSBT 
Convention “exclude[s] any further procedure” within the contemplation of Article 281 (1) 
of the LOS Convention.” 

The Tribunal’s review of the mandatory and optional exceptions to compulsory juris- 
diction set forth in Section 3 of Part XV of the LOS Convention—in particular, the right of 
the coastal state to exclude disputes concerning management of fisheries in the exclusive 
economic zone (EEZ)—supported its view that Part XV “falls significantly short of establish- 
ing a truly comprehensive regime of compulsory jurisdiction entailing binding decisions,” 
which supports, in turn, its conclusion based on the language used in Article 281(1).** More 
specifically, it followed that states parties that have agreed to seek settlement of disputes by 
peaceful means of their own choice are permitted by Article 281 (1) to confine the applica- 
bility of compulsory procedures of Part XV, Section 2, to cases where all parties to the dis- 
pute have agreed to submit their dispute to such procedures. In the Tribunal’s view, Article 
281(1), when so read, provided a certain, presumably deliberately established balance in the 
rights and obligations of coastal and noncoastal states in respect of settlement of disputes 
arising from events occurring within their 200-mile EEZs and on the high seas. 

The Tribunal also took into account that a significant number of special treaties implement- 
ing, or relating to, the LOS Convention exclude with varying degrees of explicitness unilateral 
reference of disputes to compulsory adjudication or arbitration. Many of these treaties effect 
such exclusion by expressly requiring disputes to be resolved by mutually agreed procedures, 
whereas others, as was the case with Article 16 of the CSBT Convention, also require the par- 
ties to continue to resolve the dispute by any of the various peaceful means of their own 
choice.” The Tribunal was of the view that the existence of such a body of treaty practice post- 
dating, as well as antedating, the LOS Convention tended to confirm its conclusion that states 
parties to that Convention may by agreement, in accordance with Article 281(1), preclude 
subjection of their disputes to Section 2 compulsory procedures. To hold otherwise “would be 

. effectively to deprive of substantial effect the dispute settlement provisions of those imple- 
menting agreements which prescribe dispute resolution by means of the parties’ choice.” 

The Tribunal did not exclude the possibility that there might be instances in which the 
conduct of a state party to the LOS Convention and to its implementing fisheries treaty 
would be so egregious—and would risk consequences of such gravity—that a tribunal might 
find that the LOS Convention's obligations provide a basis for jurisdiction, having particular 
regard to the provisions of Article 300 on Good Faith and Abuse of Rights.” 


© Award, supra note 1, para. 57; see also id., para. 70. 

3! Id., para. 57. 

3? See id., para. 58; Antarctic Treaty, Art. XI, Dec. 1, 1959, 12 UST 794, 402 UNTS 71. 

3 Award, supra note 1, para. 59. ' 

4 Id., para. 62. 

35 See id., para. 63. 

°° Id.; see supra text accompanying notes 21-23; see also Award, supra note 1, para. 20; Hearing IHI, supra note 15 
(questions of arbitrators); Hearing IV, supra note 15 (question of Keith, Arbitrator). 


*” See Award, supra note 1, para. 64 (noting that A/NZ did not hold Japan to any independent breach of this 
fundamental obligation); çf. id., para. 41 (c); A/NZ reply, supra note 9, paras. 38, 68, 180-84. For reaffirmation of 
principle of good faith, see Land and Maritime Boundary (Cameroon v. Niger), Preliminary Objections, Judg- 
ment, 1998 IC] REP. 275, 296 (June 11). 
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‘Lhe Tribunal also noted that when the 1995 UN Straddling Stocks Agreement comes into 
force, it “should, for States Parties to it, not only go far towards resolving procedural problems 
tha-have come before this Tribunal but, if the Convention is faithfully and effectively imple- 
meted, ameliorate the substantive problems that have divided the Parties.” The Tribunal 
not=d that the Agreement’s substantive provisions are more detailed and far-reaching than 
the pertinent provisions of the LOS Convention and even of the CSBT Convention, and that 
its erticles relating to settlement of disputes apply Part XV of the LOS Convention mutatis 
mu-andis to any dispute concerning the interpretation or application of a subregional, 
reg onal, or global fisheries treaty to which they are parties and that relates to straddling 
stocks or highly migratory stocks. 

ha his separate opinion, Judge Sir Kenneth Keith concluded that effeciive dispute settle- 
ment under Part XV is “the pivot upon which the delicate equilibrium of the compromise” 
embodied in the LOS Convention “must be balanced.” He considered that the ordinary 
meézaing of Article 16 of the CSBT Convention “does not exclude any further procedure” 
unter the LOS Convention: under that Convention’s Article 281(1), such exclusion requires 
streag and particular wording, which is not found in Article 16. 

In. discussing the effect of its unanimous decision to revoke the 1999 ITLOS order,” the 
Tribunal stressed that the parties were not therefore free to “disregard either the effects of 
thet order or their own decisions made in conformity with it.”* Significantly, the award went 
on to explore what it perceived as the “constructive” impact that the proceedings before 
the ITLOS and before the Tribunal itself have had—not merely in terms of the suspension 
of fxpan’s unilateral EFP during the period that the order was in force, but also on the 
per: ectives and actions of the parties.“ 

Tze award notes that the parties have increasingly manifested flexibility of approach to the 
pro=lems that divide them, that their strenuous efforts pursued within the framework of the 
CS=T Convention have already succeeded in narrowing the gap between them, and that an 
agre2ment on the principle of having an EFP and also on the tonnage of that program ap- 
peas to be within reach. Not only is the possibility of renewed negotiations on other ele- 
menis of their differences a real one, but Japan has also affirmed its willingness to work with 
Au3:-alia and New Zealand with a view to submitting their differences to arbitration under 
Article 16 of the CSBT Convention, and to simultaneously establishing a mechanism in which 
exp=2rts and scientists could resume consultation on a joint EFP and on related issues.” 

Tze Tribunal recalled that under Article 16(2), failure to reach agreement on reference . 
to arbitration does not absolve the parties from the responsibility of continuing to seek to 
reszbe their dispute by any of the various means referred to in Article 16(1). The content 
andmodus operandi of the third-party procedures, which conform to traditional diplomatic 
precedent, can be refined and developed by the parties to meet their specific needs. In the 
vies of the Tribunal: 


There are many ways in which an independent body can be configured to interact with 
the States party to a dispute. For example, there may be a combination or alternation 


5E Seward, supra note 1, para. 71; see supra text accompanying note 23. 

3 ‘ward, supra note 1, Sep. Op. Keith, J., para. 25; see id., para. 29. 

+E See id., paras. 17-19. 

4E See Award, supra note 1, para. 66. 

4E “2, para. 67. 

4 2, para. 65. This impact is precisely that which is described as “preventive diplomacy” in Statement by Judge 
Stephen M. Schwebel, President of the International Court of Justice, to the Fifty-second Session of the General 
Asser=bly in Connection with the Annual Report of the International Court of Justice, UN Doc. A/52/PV.36, at 
1, 2-3 (1997), reprinted in 92 AJIL 612 (1998), obtainable from <http://www.icj-cij.org>. 

4* Sze Award, supra note 1, paras. 67—70. 

4 See id., para. 68; Hearing I, supra note 15 (Yachi, Agent for Japan); Hearing III, supranote 15 (Ando, Counsel 
for Fepan; Yachi, Agent for Japan). 
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of direct negotiations, advice from expert panels, benevolent supervision and good 
offices extended by a third-party body, and recourse to a third party for step-by-step aid 
in decision-making and for mediation, quite apart from third-party binding settlement 
rendered in the form of an arbitral award.* 


Whatever the mode or modes of peaceful settlement chosen by the parties, the Tribunal—as 
if conscious of its particular responsibility—emphasized that “the prospects for a successful 
settlement of their dispute will be promoted by the Parties’ abstaining from any unilateral 
act that may aggravate the dispute while its solution has not been achieved.”*’ 


OOK Ok OK 


The award contributes to the peaceful settlement of disputes in both ways noted by Judge 
Stephen M. Schwebel: directly, as between the parties to the instant case, and “indirectly, across 
a broader canvas and in the longer term, as an important contributor to an international 
order influenced if not shaped by the application and development of rules of law.”* In the 
latter regard, the award’s unquestioned contribution is its exposition of the doctrine of 
parallelism between the umbrella LOS Convention and many compatible special treaties, 
such as the CSBT Convention, with respect to disputes arising within the framework of both 
treaties (including their institutional components). Perhaps most importantly, were a special 
treaty to include a dispute settlement clause similar to that of Article 16 of the CSBT 
Convention, compulsory jurisdiction might be barred in reliance on the award’s holdings 
related to the second requirement of Article 281(1) that “the agreement between the 
parties does not exclude any further procedure.” 

To which of innumerable special treaties do those holdings apply? It appears that in refer- 
ring to treaties excluding “with varying degrees of explicitness” the unilateral referral of 
disputes to compulsory adjudication or arbitration, the Tribunal meant those treaties that 
provide generally for the parties to resolve disputes by mutually agreeable means (for 
example, the 1994 Convention on the Conservation and Management of Pollock Resources 
in the Central Bering Sea®) or by consultations or negotiations (for example, the Iceland/ 
Norway/Russian Federation Barents Sea Loophole Agreement” and many maritime delimi- 
tation and other treaties). The Tribunal also may have meant treaties that—like the CSBT 
Convention (Article 16), based on the Article XI of the 1959 Antarctic Treaty and Article 
25 of the 1980 Convention on the Conservation of Antarctic Marine Living Resources” —. 


4 Award, supra note 1, para. 70. 


*” Jd. This language corresponds to that of a classic provisional measure indicated by the ICJ and also to that 
of the ITLOS in the first such measure it prescribed—which was in this very case. 


48 Stephen M. Schwebel, The Impact of the International Court of Justice, in BOUTROS BOUTROS-GHALI, AMICORUM 
DISCIPULORUMQUE LIBER: PEACE, DEVELOPMENT, DEMOCRACY 663, 668 (1998). 

4 Convention on the Conservation and Management of Pollock Resources in the Central Bering Sea, June 16, 
1994, TIAS No. 11,465, reprinted in 34 ILM 67 (1995). Article XIII of the Convention addresses dispute resolution. 
But note the interpretation of the effect of the compulsory jurisdiction provisions of the LOS Convention in 
relation to the Pollock Convention and some other fisheries instruments, in Message from the President Transmitting 
the United Nations Convention on the Law of the Sea and the Agreement Relating to the Implementation of Part XI to the Senate 
of the United States (Oct. 12, 1994), reprinted in 34 TLM 1393 (1995) [hereinafter Message from the President]. The 
relevance of the U.S. interpretation to the current case is discussed in Bernard H. Oxman, Who Won the Southern 
Bluefin Tuna Arbitration? Paper Presented at the Third Trilateral Conference of the ASIL, CCIL, and JAIL, 
Ottawa, Can. (Oct. 26, 2000) (on file with author), 

5° Agreement Between the Government of Iceland/Norway, the Government of Norway, and the Government 
of the Russian Federation Concerning Certain Aspects of Co-operation in the Area of Fisheries, May 15, 1999, 14 
INT'L J. MARINE & COASTAL L. 484 (1999). Article 10 provides for dispute resolution. 


51 Convention on the Conservation of Antarctic Marine Living Resources, May 20, 1980, TIAS No. 10,240, 1829 
UNTS 47, reprinted in 19 ILM 837 (1980). See also, e.g., UN Environmental Programme (UNEP) Convention for 
the Protection and Development of the Marine Environment of the Wider Caribbean Region, Mar. 24, 1983, Art. 
23, TIAS No. 11,085, reprinted in 22 ILM 221 (1983); UNEP Convention for the Protection of the Natural Resources 
and Environment of the South Pacific Region, Nov. 25, 1986, Article 26, 1982 UNTS 4, reprinted in 26 ILM 38 
(1987); UN Food and Agriculture Organization Agreement to Promote Compliance with International Conser- 
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contain more detailed clauses providing for resort to a variety of peaceful means, including 
theze entailing binding judicial or arbitral settlements (but only with the consent of all 
par tes to the dispute). It isan open question whether the Tribunal also meant treaties that, 
like: che 1946 ICRW,” do not contain any dispute settlement clauses. 

Ir its Annex 47, Japan listed 107 special bilateral and multilateral treaties. Even if some 
of 5em would not be relevant to the Tribunal’s holdings concerning the second require- 
ment of Article 281(1), a number of others could certainly still be added.” The jurisdic- 
tio-zal effect of each of these treaties is to be assessed on its own merits and might differ 
fror that of the CSBT Convention. 

Tere exists a growing number of special treaties that provide for resort, at the request 
of aty party, to compulsory procedures that, under Article 282 of the LOS Convention, will 
app- in lieu of Section 2 procedures with respect to disputes falling under both that Gon- 
veron and such treaties, unless the parties otherwise agree." Those treaties suggest that 
1995 UN Straddling Stocks Agreement—with its incorporation by reference and its applica- 
tion zo other agreements mutatis mutandis of Part XV of the LOS Convention—was not, as 
Japen argued, an exception to an otherwise dominant principle of free choice of means. 
Th= award noted the significance this development,” which should be seen as reflecting a 
remerkable trend in favor of compulsory procedures under the influence of the LOS Con- 
verton. The trend is further reinforced by application mutatis mutandis of Part XV under 
the 1996 IMO London Protocol,” the 2000 Honolulu Convention on the Conservation and 

'Maragement of Highly Migratory Fish Stocks in the Western and Central Pacific Ocean,” 
anc drafts of two other regional treaties providing for application, at the request of any party, 
of cxmpulsory procedures of the LOS Convention or the Straddling Stocks Agreement.” 
These post-Straddling Stocks Agreement treaties, along with that agreement itself, exem- 
plif, international agreements that are related to the purposes of the LOS Convention and 
that pursuant to Article 288(2), may confer jurisdiction on a court or tribunal competent 
und=r Part XV, Section 2. 


vation and Management Measures by FishingVessels on the High Seas, Nov. 24, 1993, Art. 9, 33 ILM 968 (1994); 
Agre=nent on the Conservation of Cetaceans of the Black Sea, Mediterranean Sea and Continuous Atlantic Areas, 
Nov =4, 1996, Art. XII, 36 ILM 777 (1997). 

52 Tee also, e.g., Convention on the Prohibition of Fishing with Long Driftnets in the South Pacific, Nov. 24, 1989, 
29 ILAI 1449 (1990), and its Protocols I and II, Oct. 20, 1990, 29 ILM 1462, 1463 (1990); Nive Treaty on Coopera- 
tion E Fisheries Surveillance and Law Enforcement in the South Pacific Region, July 9, 1992, 32 ILM 136 (1993). 

53 See supra text accompanying note 22. 

5 apart from the prominent GATT/WTO DSU system, supra note 26, see, e.g., the UNEP Kuwait Regional 
Con.=ntion for Cooperation on the Protection of the Marine Environment from Pollution, Apr. 24, 1978, Art. 
XXV 1140 UNTS 133, reprinted in 17 ILM 511 (1978); the International Maritime Organization Convention for 
the Suppression of Unlawful Acts Against the Safety of Maritime Navigation, Mar. 10, 1988, Art. 16, S. TREATYDOC. 
No. 31-1 (1989), 1678 UNTS 201, reprinted in 27 ILM 668 (1988); the Protocol on Environmental Protection to 
the .Ax tarctic Treaty, Oct. 4, 1991, ‘Arts. 18--20, 30 ILM 1455 (1991); the UN Framework Cenvention on Climate 
Chae, June 5, 1992, Art. 14, 1771 UNTS 108, reprinted in 31 ILM 849 (1992), and its Kycto Protocol, Aug. 20, 
199, Art. 19, 37 ILM 22 (1998) (a post-UN Conference on Environment and Development (UNCED) global 
treaty}; the UNEP Convention on Biological Diversity, June 5, 1992, Art. 27, 31 ILM 818 (1992) and its Cartagena 
Prot-col on Biosafety, May 15, 2000, 39 ILM 1027 (2000) (also a post-UNCED global treaty’; the Convention for 
the P-otection of the Marine Environment of the North-East Atlantic, Sept. 22, 1992, Art. 32. 32 ILM 1069 (1993); 
the .396 Protocol to the Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other 
Matter, Nov. 7, 1996, Art. 16, 36 ILM 1 (1997) [hereinafter 1996 London Protocol]; and the Galapagos Framework 
Agreement for the Conservation of Living Manag Resources on the High Seas of the Southeast Pacific, Aug. 14, 
200C Art. 14 (on file with author). 

% See supra text accompanying note 38. 

58 G96 London Protocol, supra note 54. 

5? Feport, Multilateral High-Level Conference on the Conservation and Management of Highly Migratory Fish 
Stocxin the Western and Central Pacific, 7th Sess., Annex 6, Sept. 4, 2000, obtainable from <http:/ /www.spc.org.nc/ 
coas fzh/asides/conventions/>. The relevant provision is Article 31. 

58 T:-aft Convention on the Conservation and Management of Fishery Resources in the South East Atlantic Ocean, 
May TZ, 2000, Art. 23, and Draft Agreement for the Establishment of a South West Indian Ocean Fisheries Gom- 
miss co, July 12, 2000, Art. VII. Both texts are on file with author. 
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Such an appreciable mutatis mutandis application of Section 2 (directly or through the 
Straddling Stocks Agreement) does not change any of the section’s serious limitations, which 
result from exceptions set out in Section 3, from compulsory procedures applicable in lieu 
of Section 2 under Article 282, or from self-contained dispute settlement clauses of special 
treaties that exclude compulsory procedures pursuant to the second requirement of Article 
281 (1). Itappears that it was the combined scope ofall these limitations and exceptions that 
led the Tribunal to conclude that Part XV “falls significantly short of establishing a truly 
comprehensive regime of compulsory jurisdiction.”” 

Did the dismissal of jurisdiction by the Tribunal confirm that Judge André Gros was correct 
when he wondered, in his 1974 Fisheries Jurisdiction (United Kingdom v. Iceland) dissenting 
opinion, that the role of courts in settling disputes concerning fisheries—or for that matter, 
the marine environment, of which marine life forms an integral part®—may prove to be 
limited? The inference is unjustified, however: this role would have been broader in 
Southern Bluefin Tuna if the case had proceeded to the merits. Moreover, even in cases that, 
like the 1995-98 Fisheries Jurisdiction (Spain v. Canada) case,® do not proceed to the merits, 
the proceedings have had an impact in terms of certain substantial findings made by the 

-Court while considering the procedural issues and also in terms of contributions made by 
the respective pleadings.” The impact of the present award is particularly pronounced 
because of its emphasis on the importance of effective implementation of the 1995 UN 
Straddling Stocks Agreement and because of the public access not only to the award, but 
also to written and oral pleadings.™ 

It is to be hoped that the award’s paramount contributions will assist governments and 
other tribunals in promoting solutions that will ultimately strengthen the modern oceans 
regime—and thereby the fabric of general international law. 


BARBARA KWIATKOWSKA 
Netherlands Institute for the Law of the Sea 


Human rights—fair trial guarantees—irial of civilians by military tribunal—annulment of criminal 
_proceedings—obligation to amend legislation 


CASTILLO PETRUZZI. Merits. Resoluciones y Sentencias, Serie C, No. 52. <http://corteidh- 
oea.nu.or.cr/ci/ PUBLICAC/SERIE_C/C_52._ESP.HTM>. 
Inter-American Court of Human Rights, May 30, 1999. 


On May 30, 1999, the Inter-American Court of Human Rights (Court) delivered its final 
judgment in the Castillo Petruzzi case.’ The application challenged convictions by Peruvian 
military courts of four Chilean nationals for the crime of “treason against the fatherland” 


5 Award, supra note 1, para. 62; see supra text accompanying note 34. 

© See ITLOS order, supra note 4, para. 70; Message from the President, supra note 49, at 41. 

5! See Dolliver Nelson, The Development of the Legal Regime of High Seas Fisheries, in INTERNATIONAL LAW AND SUS- 
TAINABLEDEVELOPMENT 113, 132-33 (Alan Boyle & David Freestone eds., 1999) (citing Fisheries Jurisdiction (U.K. 
v. Ice.}, Merits, Judgment, 1974 ICJ Rep. 3, 138 (July 25) (Diss. Op. Gros, J. H. 

® Fisheries Jurisdiction (Spain v. Can.), supra note 10. 

8 See Schwebel, supranote 48, at 669-70; Stephen M. Schwebel, The Inter-Active Influence of the International Court 
of Justice and the International Law Commission, in LIBER AMICORUM ‘IN MEMORIAM’ OF JUDGE JOSE MARÍA RUDA 479, 
483, 487-88, 504-05 (Calixto A. Armas Barea et al. eds., 2000). 

On this latter point, see supra note 1. 

y Gf Bernard H. Oxman, The Rule of Law and the United Nations Convention on the Law of the Sea, 7 EUR. J. INT'L 
L. 353, 367-71 (1996). 

* Castillo Petruzzi, Merits, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 52 (1999) <http://corteidh-oea.nu.or.cr/ 
ci/PUBLICAC/SERIE_C/C_52_ESP.HTM> [hereinafter Judgment]. The decisions (Resoluciones y Sentencias, 
serie C) of the Inter-American Court of Human Rights (Court) are available online at <http://corteidh- 
oea.nu.or.cr/ci/PUBLICAC/INDICES/SERIE_C.HTM>. All translations in this report are by the author. 
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(tre-cién a la patria) (Treason). Citing numerous violations of the American Convention on 
Human Rights? (Convention) —of due process rights, in particular—the Court ordered the 
appicants’ retrial before Peru’s ordinary courts, as well as reforms in its military justice sys- 
tem. This decision occasioned an unprecedented uproar in Peru against the Court. The 
Supreme Council of Military Justice openly defied the Court’s authority by ruling that the 
judgment was not enforceable.’ The uproar culminated in Peru’s announcement that it was 
wit drawing from the Court’s contentious jurisdiction.* 

Tze Chilean applicants” were arrested in Lima in October 1993 as members of the Movi- 
mier-o Revolucionario Tupac Amaru (Revolutionary Movement Tupac Amaru, MRTA) and were 
presamed to have committed acts of Treason, a crime that described an aggravated form 
of terrorism under Peru’s antiterrorism legislation.® At the time of the arrests and during 
the -levant period thereafter, there was a state of emergency in Lima and its environs. In 
accc- dance with the applicable antiterrorism legislation, the Peruvian antiterrorism police 
for= (Dirección Nacional contra el Terrorismo, or DINCOTE) was in charge of combating acts 


? wmerican Convention on Human Rights, opened for signature Nov. 22, 1969, 1144 UNTS 123. The Convention 
and<t. of the Inter-American Commission on Human Rights (Commission) materials cited in this case report are 
obtemable at the Commission’s Web site, <http:/ /www.cidh.oas.org>. 

* Zansejo Supremo de Justicia Militar, Resolución de Sala Plena, Nov. 6, 1999, NORMAS LEGALES 17413841 
(Dez 5, 1999). 

* Resolución Legislativa No. 27152, NORMAS LEGALES, special issue of Aug. 7, 1999. In two applications directed 
agai-=t Peru that were pending at the time of the delivery of its declaration of withdrawal to the secretary general 
of tee Drganization of American States, the Court decided that the Peruvian declaration had no immediate effect. 
Seeler Bronstein, Jurisdiction, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 54, para. 54 (1999) <http://corteidh- 
oea. L.or.cr/ci/ PUBLICAC/SERIE_C/C_54_ESP.HTM>; Constitutional Tribunal, Jurisdiction, Judgment, Inter- 
Am. Ot. H.R. (ser. C) No. 55, para. 53 (1999) <http://corteidh-oea.nu.or.cr/ci/PUBLICAC/SERIE_C/ 
C_53_ESP.HTM>; Karen C. Sokol, Case Report: Ivcher Bronstein & Constitutional Tribunal, 95 AJIL 178 (2001). 

5 Femne Francisco Castillo-Petruzzi, Maria Concepción Pincheira-Sdez, Lautaro Enrique Mellado-Saavedra, and 
Alejacdro Astorga-Valdéz. 

ê 3 Decreto Ley (Decree Law) No. 25659, Arts. 1, 2 (Aug. 12, 1992) <http://www.cajpe.org.pe/rij/bases/ 
legids/peru/pen29.htm>, reprinted in GONZALO GOMEZ MENDOZA, CÓDIGO DE JUSTICIA MILITAR 571 [hereinafter 
CÓĽITO DE JUSTICIA MILITAR]. All Peruvian laws (as images of physical documents) are obtainable from <http:// 
www. cyes.congreso.gob.pe>. 


rticulo 1.- Constituye Delito de Traición a la Patria, la comisión de los actos previstos en el artículo 2° del 
—ecreto Ley N° 25475, cuando se emplean las modalidades siguientes: 

a) Utilización de coches bombas o similares, que causen la muetre de personas o lesionen su integidad 
física o su salud mental o dañen la propiedad pública o privada, o cuando de cualquier otra manera 
se pueda generar grave peligro para la población; 

b) Almaceniniento o posesión ilegal de materiales explosivos, nitrados de amonio o los elementos que 
sirvan para la elaboración de este producto o proporcionar voluntariamente insumos o elementos 
utilizables en la fabricación de explosivos, para su empleo en los actos previstos en el inciso anterior. 


-rticulo 2.- Incurre en Delito de Traición a la Patria: 

a) El que pertenece al grupo dirigencial de una organización terrorista, sea en calidad de líder, cabecilla, 
jefe u otro equivalente; 

b) El que integra grupos armados, bandas, pelotones de aniquilamiento o similares de una organización 
terrorista, encargados de la eliminación fisica de personas; 

c) El que suministra, proporciona, divulga informes, datos, planes, proyectos y demás documentación o 
facilita el ingreso de terroristas en edificaciones y locales a su cargo o custodia, para favorecer el 
resultado dañoso previsto en los incisos a) y b) del artículo anterior. 


The zme of “terrorism” is defined in Article 2 of Decreto Ley No. 25475 (May 5, 1992) <http://www.cajpe.org.pe/ 
rij/baszs/legisla/peru/pen28.htm>, to which Article 1 of Decreto Ley No. 25659 (above) refers. 


waticulo 2.- Descripción típica del delito. 

El que provoca, crea o mantiene un estado de zozobra, alarma o temor en la población o en un sector de ella, 
realiza actos contra la vida, el cuerpo, la salud, la libertad y seguridad personales o contra el patrimonio, 
contra la seguridad de los edificios públicos, vias o medios de comunicación o de transporte de cualquier 
indole, torres de energia o transmisión, instalaciones motrices o cualquier otro bien o servicio, empleando 
armamientos, materias o artefactos explosivos o cualquier otro medio capaz de causar estragos o grave 
pertubación de la tranquilidad pública o afectar las relaciones internacionales o la seguridad de la sociedad 
y del Estado, será reprimido con pena privativa de libertad no menor de veinte años. 


An Eaglish translation of this article is available online at <http://www.cidh.org/countryrep/peru2000en/ 
chapt=-2a.htm>, at para. 79. 
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of Treason.’ Treason suspects could be detained for fifteen days without being brought 
before a judge—-a period that could be doubled if required.° In the instant case, one of the 
applicants was held incommunicado for thirty-six days, and three of the applicants, for thirty- 
seven days.” Access to legal defense was restricted in various respects. Suspects were required 
to make declarations of fact to the DINCOTE before being granted access to counsel.’ 
Lawyers were allowed to defend only one Treason or terrorism suspect at a time.” The 
conversations between them were not confidential; members of the military were allowed 
to listen. Witness statements were taken in the absence of the suspects and their lawyers. 
Petitions for habeas corpus were not permitted.” 

Upon termination of the investigative phase, the case was referred to the military courts, 
which were competent to hear charges of Treason even if brought against civilians. The trial 
was held in a military compound before a military court of the Peruvian air force and was 
presided over by a so-called. faceless judge’? who had a maximum of ten days in which to 
render a decision.** As a consequence of the compressed time frame for the trial, which 
precluded any further investigation, members of the DINCOTE played a key evidentiary role, 
but they could not, by law, be cross-examined.” Defense attorneys were not allowed access 
to the case files until the day before the military court rendered its judgment—and even 
then, for only about an hour. 

Three of the applicants were convicted of Treason and sentenced to life imprisonment 
without parole, with continuous solitary confinement for the first year and forced labor 
thereafter. The military court ruled that it had no jurisdiction over the fourth applicant 
because it considered that the accused ought to be prosecuted for (simple) terrorism, a 
crime that fell within the jurisdiction of the ordinary courts. The convictions and sentences 
were upheld on appeal by courts of second and third instance. The Tribunal Supremo Militar 
Especial (Special Supreme Military Tribunal) modified the judgment of the trial court, 
however, so as to condemn the fourth applicant’ to life imprisonment for the crime of 


” See Decreto Ley No. 25744, Art. 1 (Sept. 21, 1992), reprinted in CÓDIGO DE JUSTICIA MILITAR, supra note 6, at 577. 

8 See id., Art. 2(a), reprinted in CÓDIGO DE JUSTICIA MILITAR, supra note 6, at 578. 

`The applicant Castillo Petruzzi was held incommunicado for 36 days, the other three for 37 days. See Judgment, 
supra note 1, para. 192. 

1° See Decreto Ley No. 25475, supra note 6, Art. 12(f). 

u See Decreto Ley No. 25744, supra note 7, Art. 2(c). 

? Under Decreto Ley No. 25659, supra note 6, writs of habeas corpus were not admissible. Decreto Ley No. 
26248 of November 12, 1993, modified Decreto Ley No. 25659 on this point, but Article 6(4) of the new law states 
that “writs of habeas corpus based on the same facts or grounds, the subject of a proceeding that is under way, or 
a proceeding that is already resolved, are not admissible.” 

!3 The UN special rapporteur on the independence of judges and lawyers describes trials before jueces sin rostro 
(faceless judges) as follows: 


The main characteristic of the proceedings before “faceless” courts, both civilian and military, is secrecy. 
Judges and prosecutors are identified by codes. When handling treason cases, Supreme Court judges also 
identify themselves by secret codes. The judges are at all times invisible to the defendants and their counsel, 
and trial proceedings are conducted in private. Hearings take place in specially equipped courtrooms inside 
high-security prisons or, in treason cases, at military bases. The courtrooms are small, with a single door and 
a large one-way mirror along one wall. In an adjoining room on the other side of the mirror, the judges, 
prosecutor and court secretaries have their seats. They communicate with the accused persons and their 
counsel through voice-distorting microphones. Since the sound system does not always function properly, 
it is sometimes impossible for the defendant or his or her counsel to understand what is being said, which 
has in many cases seriously obstructed the proceedings or affected the defence. 


Commission on Human Rights, Report of the Special Rapporteur on the Independence of Judges and Lawyers, 
Mr. Param Cumaraswamy, Addendum: Report on the Mission to Peru, at II(B), para. 4 (Feb. 19, 1998), UN Doc. 
E/CN.4/1998/39/Add.1, obtainable from<http:/ /www.unhchr.ch> [hereinafter Report of the Special Rapporteur]. 
1 See Decreto Ley No. 25708, Art. 1 (Feb. 9, 1992), reprinted in CÓDIGO DE JUSTICIA MILITAR, supranote 6, at 575. 
15 See Decreto Ley No. 25744, supra note 7, Art. 2(b). 
'® Alejandro Astorga-Valdéz. 
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Trezson. During the first year of imprisonment, the applicants were generally held incom- 
mz —icado in small cells, with no natural light and under a restricted visitation regime,"” 

Ir March 1997, the Inter-American Commission on Human Rights (Commission) recom- 
meaded that Peru annul the convictions and retry the applicants before the ordinary courts 
wit due respect for fair trial guarantees. After the Peruvian government refused, the Commis- 
sio- submitted the case to the Court. Having rejected preliminary objections on September 
4, 1798," the Court proceeded to a decision on the merits. 

Unlike the Commission, the Court found no violation of the right to nationality under the 
American Convention’s Article 20,° which it interpreted as establishing a link between an 
incridual and a state so as to protect individuals in international relations and against arbi- 
tra~ deprivation their nationality.” The Commission had argued that trying and convicting 
Chi zan nationals for the crime of Treason under Peruvian law amounted to a violation of 
the right to nationality because this criminal proscription was based on an expectation of 
loyalty characteristic of the link of nationality. As aliens, the applicants could not fairly be 
presapposed to have that link of loyalty to Peru, and the statute could not be applied to 
them. The Commission had conceded, however, that i in substance the provision did not 
desc-ibe treason (generically), but an aggravated form of terrorism.” The Court—in view 
of te crime’s being one of terrorism, not treason—rejected the Commission’s argument 
that duties of Peruvian nationals had been arbitrarily imposed upon the applicants.” 

Nevertheless, the Court agreed with the Commission that the crime of Treason violated 
Article 9 of the Convention,” which prohibits ex post facto laws. Referring to an earlier 
judgment,” the Court observed that the definitions of “terrorism” and “treason against the 
fath=rland” in the Peruvian statutes used vague terms. Moreover, the crimes were largely 
ider.-ical even though their legal consequences differed considerably. The Court inter- 
preted Article 9 to require that in penal matters a norm be formulated unequivocally—that 
is, that the punishable conduct be clearly defined and distinguishable from other conduct. 

The Court also identified significant procedural violations of the Convention. With respect 
to th2 Peruvian statute that permitted prolonged administrative detention for Treason, the 
Couet held that any derogation in emergencies from the Convention’s Article 7(5) right to 
be sought promptly before a judge must be clearly defined by law, reasonable, and subject 
to pcicial control. It held that the Peruvian statute as such, as well as the administrative 


detention of over a month in the present case, violated Article 7(5).” 


1T" he prison regime for persons convicted of treason against the fatherland is regulated by Article 3(b) of 
Decxo Ley No. 25744, supra note 7. 
1E Castillo Petruzzi, Preliminary Objections, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 41 (1998) <http://corteidh- 
oga <x.0r.cr/ci/PUBLICAC/SERIE_C/C_41_ESP.HTMo, reprinted in 20 HUM. RTS. L,J. 176 1999). 
”acticle 20 (“Right to Nationality”) provides: “(1) Every person has the right to a nationality; (2) Every person 
2 T= right to the nationality of the state in whose territory he was born if he does not have the right to any other 
natiacality; and (3) No one shall be arbitrarily deprived of his nationality or of the right to change it.” For the 
Couz—s discussion of Article 20, see Judgment, supra note 1, paras. 96-103. 
ce a ea Jidgment, supra note 1, para. 100. 
! Sze supra note 6. 
2? Ze Judgment, supra note 1, para. 102. 
‘acticle 9 (“Freedom from Ex Post Facto Laws”) provides: 


No one shall be convicted of any act or omission that did not constitute a criminal offense, under the 
=pplicable law, at the time it was committed. A heavier penalty shall not be imposed than the one that was 
=pplicable at the time the criminal offense was committed. If subsequent to the commission of the offense 
me law provides for the imposition of a lighter punishment, the guilty person shall benefit therefrom. 


For -h= Court’s discussion of Article 9, see Judgment, supra note 1, paras. 113-22. 

*4 Z >ayza Tamayo, Merits, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 33 (1997) <http://corteidh-cea.nu.or.cr/ 
ci/PUSLICAC/SERIE_C/C_33_ESP.HTM> (in Spanish) or <http://corteidh-oea.nu.or.cr/ci/PUBLICAT/ 
SER-=5_C/C_33_ENG.HTM> (in English), where the Court discussed the issue not under Article 9, which had 
not 3=2n invoked, but under Article 8(4). 

3 Fer the Court’s discussion of Article 7(5), see Judgment, supra note 1, paras. 104-12. 


2001] INTERNATIONAL DECISIONS 175 


Turning to the right to a fair trial, the Court examined whether Peruvian military courts 
. met the requirements of a “competent, independent and impartial tribunal” within the 
meaning of Article 8(1).?° With regard to the term “competent,” the Peruvian government 
took a positivist approach suggesting that the term meant “established by law in advance of 
the proceedings”—as expressly required by Article 8(1)—and once again referred to the 
special requirements of the emergency situation. The Commission, in opposing the compe- 
tence of military tribunals, had argued that there is, as a matter of principle, a right to be 
tried before one’s natural judge ( juez natural). This right imposed an absolute limit to changes 
of judicial competencies,” which meant that their compliance with the Convention did not 
depend solely on the existence of a legal basis in the internal law of the state party, but also 
had to satisfy the requirements of, among others, Article 8 of the Convention. In this 
context, the Commission argued that an international consensus had evolved that military 
courts have no jurisdiction over civilians, even in emergency situations. Although agreeing 
with the Commission’s conclusion, the Court differed in its reasons. The Court stated that 
the object of a military justice system is to maintain order and discipline within the armed 
forces, as had been the case for Peru until 1992. By nature, military courts are not designed 
for trials of civilians, who do not hold military positions and therefore cannot engage in 
conductinconsistent with military duties. Peru’s transfer of jurisdiction from ordinary courts 
to military courts, as in the case of Treason, was intended to exclude what the Court deemed 
to be the natural judge.” A fortiori the transfer compromised the defendants’ right to due 
process and their right to have access to the courts. 

The Court then examined the requirements of independence and impartiality. In general 
terms, it criticized: the military judges’ having been appointed by the Minister of Defense; 
their dependence upon, and responsiveness to, the military hierarchy; and the military’s 
having legal authority both for combating terrorism and for trying those captured. More- 
over, the use of faceless judges was contrary to the guarantees of independence and 
impartiality, as well as to the right to due process. With a view to Article 27 of the Conven- 
tion (“Suspension of Guarantees”), the Court added that the requirement of essential 

judicial guarantees implied the intervention ofan independent and impartial judicial organ, 
one able to effectively review any measure taken in emergency situations. 

With regard to the right to appeal protected by Article 8(2) (h) of the Convention, the 
Court ruled that the mere existence of appellate bodies was not enough. Relying on its 
earlier analysis concerning the military court’s serving as the trial court for civilian 
defendants, the Court held that the military courts of second and third instance could not 
be a natural judge: they could be considered neither independent nor impartial.” 

In considering the other guarantees enumerated in Article 8(2), the Court started with 
the rights to prior notification of the charges (Art. 8(2)(b)) and to adequate time and 
means for preparation of the defense (Art. 8(2) (c)). The Court criticized: the restrictions 
on defense counsel resulting from the prohibition on questioning members of the DINCOTE; 
the limited opportunity to consult the case files; and especially the circumstances in which 


*° For the Court’s discussion of Article 8(1), see id., paras. 124-34, 


? Tn the original Spanish version, the Court cites the Commission in the following terms: “. . . la figura del juez 
natural ‘impone la inderogabilidad y la indisponibilidad de las competencias; esto es, la reserva absolta de ley y 
la no alterabilidad discrecional de las competencias judiciales’.” Id., para. 125(f). 


8 The Commission’s country report on the situation of human rights in Peru gives an English translation of the ° 
passage of the judgment referred to here. The citation translates the Spanish term juez naturalas tribunal previously 
established by law. Int-Am. C.H.R., Second Report on the Situation of Human Rights in Peru, ch. 2, para. 156, 
OEA/Ser.L/V/II.106, Doc. 59 rev. (2000) <http://www.cidh.oas.org/countryrep/ Peru2000en/ >. The present 
case report does not adhere to the latter terminology given that, in the original Spanish version, the Court itself 
diverged from the express wording of Article 8(1). 

2 For the Court’s discussion of Article 8(2) (h), see Judgment, supra note 1, paras. 157-62. Judge de Roux 
Rengifo, while agreeing that the right to appeal had been violated, felt that the majority should have Pausi solely 
on whether the necessary review of the conviction had taken place. See id., Sep. Op. de Roux Rengifo, J. 


3 For the Court's discussion of Article 8(2) (b)—(c), see Judgment, supra note 1, paras. 135-42. 
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the Tourth applicant was convicted. The Court held that the conditions under which the 
lav=rs had to operate were inadequate. Principle 8 of the Basic Principles on the Role of 
Laszers states: 


All arrested, detained or imprisoned persons shall be provided with adequate oppor- 
zunities, time and facilities to be visited by and to communicate and consult with a 
-awyer, without delay, interception or censership and in full confidentiality. Such consul- 
zations may be within sight, but not within the hearing, of law enforcement officials.” 


‘~=king this principle as the relevant standard, the Court concluded that the presence of 
deZ=nse counsel had been a mere formality.” With respect to the right to choose one’s 
cotmasel, the Court, disagreeing with the Commission, found no per se violation of Article 
8(2:{d) in the prohibition on lawyers’ representing at any particular time more than one 
clie—t accused of terrorism or Treason. Nevertheless, the Court found a violation of that 
article because the applicants did not have counsel of their choice from the beginning and 
because counsel were restricted in their work. The Court also found a violation of Article 
8(2 {f)—the right to interrogate witnesses—because of the prohibition on cross-examining 
po-ice witnesses and on obtaining legal assistance before making a declaration to the 
po. ice.” The Court found, moreover, that in view of such facts, the requirement of “equality 
of ams,” originally developed under the European Convention on Human Rights,” had not 
bee=. met. 

Ir. the absence of evidence of coercion, the Court found no violation of the right to re- 
- maar: silent (Art. 8(3)).° The Court did find, however, a violation of the right to a public 
tric_ (Art. 8(5)) in that the trial was characterized by secrecy and had taken place on a mili- 
tarz compound with no public access.*® 

Te Court held that the right to judicial protection (Arts. 7(6), 25) had been violated 
because the applicants were legally denied the opportunity to petition for habeas corpus.” 
Th= Court emphasized that effective judicial review was at the heart of the rule of law and 
that in accordance with its prior decisions,” the right to an effective remedy could not be 
sust:2nded in a state of emergency. It also held that the right to personal integrity (Art. 5) 
had >een violated because of the length of the administrative detention in the investigative 
phase, because the applicants were hooded and blindfolded when appearing before the 
judicial authorities, and because the prolonged isolation in smalls cells without ventilation 
or metural light, and with very limited outside communication. Moreover, the prison condi- 
tiore constituted cruel and inhuman treatment injurious to the physical and moral integrity 
and zo the dignity of the person. 

Firsally, the Court examined the issue of reparations and remedies under Article 63. 139 Peru 
con-=nded that the Court could order neither the applicants’ liberation nor, in view of the 


at Sasic Principles on the Role of Lawyers, Eighth United Nations Congress on the Prevention of Crime and the 
Trea-nent of Offenders, para. 8, UN Doc. A/CONF.144/28/Rev.1, at 118 (1990), reprinted in CENTRE FOR HUMAN 
RiG-=s, 1 HUMAN RIGHTS: A COMPILATION OF INTERNATIONAL INSTRUMENTS pt. 1, 324, 326 (1994), UN Doc. 
ST/EIR/1/Rev.5 (Vol. I), UN Sales No. E.94.XTV.1 (Vol. 1) (1994) [hereinafter HUMAN RIGHTS COMPILATION]. 
Tae Žocument is available online at <http://wwwl.umn.edu/humanrts/instree/ainstls1.htm>. 
=" the original Spanish version, the Court used the words “la presencia y actuación de los defensores fueron 
meramente formales.” Judgment, supra note 1, para. 141. 
3 r the Court’s discussion of Article 8(2) (f), see id., paras. 150-56 
4 "- this context the Court cites Barbera v. Spain, 146 Eur. Ct. H.R. (ser. A) at para. 78 (1988), and Bonisch v. 
Aus, 92 Eur. Ct. H.R. (ser. A) at para. 32 (1985). See Judgment, supra note 1, n.95. 
3 Zr the Court’s discussion of Article 8(3), see Judgment, supra note 1, paras. 163-68. 
3E r the Court's discussion of Article 8(5), see id., paras. 169-73. 
iiss the Court's discussion of Articles 7(6) and 25, see id., paras. 174-88. 
=e Judicial Guarantees in States of Emergency (Arts. 27.2, 25 and 8 of the American Convention on Human 
Righ 2) Inter-Am. Ct. H.R, Advisory Opinion OC-9/87, paras. 24~26 (1987). The advisory opinions (series A) of 
me eure are available online at <http://corteidh-oea.nu.or.cr/PUBLICAT/INDICES/SERIES_A.HTM>. 
*Tor the Court’s discussion of Article 63, see Judgment, supra note 1, paras. 214-25. 
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prohibition on double jeopardy, a retrial. The Court disagreed: the judgment lacked a valid 
basis because of grave procedural defects that began with the investigation and ended with 
the final judgment. The Court therefore declared the military courts’ judgments null and 
void, and ordered retrials before ordinary courts that conform to the Convention’s require- 
ments. Moreover, the Court ordered the payment of an indemnity and, in view of Peru’s 
obligations to implement the Convention (Arts. 1 and 2), ordered a reform of the military 
justice system. Unlike the Commission, the Court did not take any decision on interim 
liberation, but left the issue to national law. 


Kokk k 


The Court’s ruling that military courts are not competent to try civilians constitutes an 
important step forward in setting standards for fair trials. It serves the cause of effective 
human rights protection in emergency situations and crowns long-standing efforts to restrict 
the competence of military courts. While the ruling is thus welcome in terms of its result, the 
Court’s line of argument is not wholly satisfying. Questions remain as to the exact content 
and implications of the concept of the “natural judge,” especially in view of the concept's 
uncertain foundation in the Court’s jurisprudence. Although that concept has been used 
before in constitutional contexts and has even been used by the Colombian Constitutional 
Court in the process of reviewing a military proceeding,” those cases were substantially 
different. When, for example, the Colombian Court analyzed the concept of the natural 
judge on the way to restricting the competence of military courts, the Court did so relative, 
among other constitutional factors, to the role of the military as specified by that state’s own 
Constitution. By contrast, in the instant case, the Court simply takes it for granted that the 
role of Peru’s military justice system is to maintain order and discipline within the armed 
forces. There is no reference here to Peruvian law (constitutional or otherwise), and there is 
also no reference to, or concern about, what may or may not be true of the role of the military 
or military justice systems in other member states. Moreover, whereas the Colombian Court 
was analyzing the relatively determinate question of competence, the Court in the instant 
case investigates the concept of natural judge as a means of filling out the broad notions of 
independence and impartiality in Article 8 of the Convention. Seen in this light, the Court’s 
reasoning with respect to the concept of the natural judge was essentially unrestrained, and 
it is uncertain how and in what contexts the Court will again invoke that concept. 

Trials of civilians by military courts have previously been a subject of concern to inter- 
national human rights bodies, particularly in the context of emergency situations. An 
important part of the early work of the UN Human Rights Committee (HRC) concerned 
trials of civilians before military courts.“ In its General Comment of April 12, 1984, the 
HRC acknowledged that the trial of civilians by military courts could present serious prob- 
lems under Article 14(1) of the International Covenant on Civil and Political Rights,* but 
concluded only that such trials “should be very exceptional and take place under conditions 


4 See Case No. C-358/97, Judgment (Corte Constitucional de Colombia, Aug. 5, 1997). 

*' To name just a few: Weinberger Weisz v. Uruguay, Comm. No. 28/1978 (Oct. 29, 1980), UN Doc. CCPR/ 
C/OP/1, at 57 (1984); Touron v. Uruguay, Comm. No. 32/1978 (Mar. 31, 1981), UN Doc. CCPR/C/OP/1, at 61 
(1984); Pietraroia v. Uruguay, Comm. No. 44/1979 (Mar. 27, 1981), UN Doc. CCPR/C/OP/1, at 65 (1984); Fals 
Borda v. Colombia, Comm. No. R.11/46 (Feb. 6, 1979), UN Doc. Supp. No. 40 (A/37/40), at 193 (1982). In the 
last case, the question of competence had explicitly been raised. All of these cases are available online at <http:// 
wwwl1.umn.edu/humanrts/undocs/undocs.htm>. 

*2 UN Human Rights Committee, General Comment 13, Article 14 (Twenty-first session, 1984), Compilation 
of General Comments and General Recommendations Adopted by Human Rights Treaty Bodies, UN Doc. 
HRIAGEN\Rev./, at 14 (1994) <http://wwwl.umn.edu/humanrts/gencomm/hrcom13.htm> [hereinafter General 
Comment 13, Article 14], reprinted in MANFRED NOWAK, U.N. COVENANT ON CIVIL AND POLITICAL RIGHTS: CCPR 
COMMENTARY 857 (1993). 

* International Covenant on Civil and Political Rights, Dec. 16, 1966, 999 UNTS 171. 
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whith genuinely afford the full guarantees stipulated in article 14.”“ In the following years, 
varus efforts were made to enhance a categorical prohibition of trials of civilians by 
mi_ctary courts, and to restrict the latter’s competence ratione materiaethrough declarations” 
ans principles.” Recently, the UN Special Rapporteur on the Independence of the Judi- 
ciary, as well as the Working Group on Arbitrary Detention, expressed reservations about 
the HRC’s comment, especially “in the light of the current development in international law 
which is towards the prohibition of military tribunals tryirg civilians.”” For its part, the 
Inter-American Commission has for some time now maintained that submitting civilians to 
mi itary courts is “patently contrary to the rights and guarantees protected under articles 8 
and. 25 of the American Convention, specifically the right to a hearing by a competent, 
incependent and impartial tribunal.”* It has reiterated that view on varous occasions.” 

Itis to be hoped that the Court’s judgment will promote codification efforts on the inter- 
natronal plane. 


JEANINE BUCHERER 
University of Düsseldorf 


Huran Rights—law of treaties—jurisdiction of Inter-American Court of Human Rights—effect of 
caempted withdrawal of jurisdiction 


IVCHER BRONSTEIN. Jurisdiction. Resoluciones y Sentencias, Serie C, No. 54. <http:// 
oocteidh-oea.nu.or.cr/ci/PUBLICAC/SERIE_C/C_54_ESP.HTM>. 

COMSTITUTIONAL TRIBUNAL. Jurisdiction. Resoluciones y Sentencias, Serie C, No. 55. 
<hitp:/ /corteidh-oea.nu.or.cr/ci/PUBLICAC/SERIE_C/C_55_ESP.HTM>. 

Int=-American Court of Human Rights, September 24, 1999. 


Tte interaction between Peru and the Inter-American Court of Human Rights (Court) 
over the last few years has spawned a series of pathbreaking events. The Court issued un- 
precedented remedial judgments in cases that were brought against Peru under the Ameri- 
car. Convention of Human Rights (American Convention)’ and that arose out of the convic- 
tion and sentencing of civilians in military tribunals by so-called faceless judges* pursuant 


£ —eneral Comment 13, Article 14, supra note 42, para. 4. 

* 32e, for example, the International Law Association's Paris Minimum Standards of Human Rights Norms in 
a Sta-e of Emergency, reprinted in 79 AJIL 1072, 1073-81 (1985). Article 16(4) provides, in part: “Civil courts shall 
have and retain jurisdiction over all trials of civilians for security and related offences; :nitiation of any such 
proz22dings before or their transfer to a military court or tribunal shall be prohibited.” 

4€ Se Basic Principles on the Independence of the Judiciary, UN Doc. 4/CONF.121/22/Rev.1, at 59 (1985) 
<htac-//wwwl.umn.edu/humanrts/instree/id5bpij.htm>, a declaration adopted at the 1985 Milan conference and 
late- =pproved by the UN General Assembly, GA Res. 40/32 (Nov. 29, 1985) and 40/146 (Dec. 13, 1985), reprinted 
in HUGAN RIGHTS COMPILATION, supranote 31, at 386. Article 5 provides: “Everyone shall have the right to be tried 
by cxcinary courts or tribunals using established legal procedures. Tribunals that do not use the duly established 
pro<2iures of the legal process shall not be created to displace the jurisdiction belonging to the ordinary courts 
or jecicial tribunals.” 

4 Zeport of the Special Rapporteur, supra note 13, at I[(B), para. 5; see UN Commission on Human Rights, 
Report of the Working Group on Arbitrary Detention, at II(C), para. 7E, UN Doc. E/CN.4/1999/63 (1998), 
obtaza2ble from <http:/ /www.unhchr.ch>. 

*© nter-Am.C.H.R., Annual Report 1993, ch. IV, Peru, sec. IV, OEA/Ser. L/V/IL85, Doc. 9 rev. (1994). 

+ f.ter-Am. C.H.R., Annual Report 1998, ch. VII, sec. 1, OEA/Ser.L/V/IL.1C2, Doc. 6 rev. (1999); InterAm.C.H.R., 
Secoad Report on the Situation of Human Rights in Peru, ch. 2, para. 155 & n.94, OEA/Se>.L/V/I1.106, Doc. 59 
rev. 1200); Inter-Am. C.H.R., Third Report of the Human Rights Situation in Columbia, ch. 5., para. 31, OFA/Ser.L/ 
V/IE 122, Doc. 9 rev. 1 (1999) <http://www.cidh.oas.org/countryrep/Colom99en/table%200f%20contents.htm>. 

! £merican Convention on Human Rights, opened for signature Nov. 22, 1969, 1144 UNTS 123 [hereinafter 
Ame-ican Convention]. The Convention and all of the Inter-American Commission on Human Rights (Commis- 
sion} materials cited in this case report are obtainable at the Commission’s Web site, <http://www.cidh.oas.org>. 

2 waong other things, the jueces sin rostroare concealed by screens. See Jeanine Bucherer, Case Report: Castillo 
Petozzi, 95 AJIL 171, 173 n.13 (2001) for a UN special rapporteur’s description of trials before such judges. 
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to emergency decree laws on terrorism and treason.’ For the first time in its history, the 
Court ordered a state to release a prisoner,” to nullify judgments of its courts, and to reform 
its domestic laws.” Peru made history, in turn, by becoming the first state to deposit its 
withdrawal from the Court’s jurisdiction® without denouncing the American Convention.’ 
Peru’s withdrawal, by its terms, applied not only to prospective cases, but also to “all cases 
in which Peru has not answered the application filed with the Court.”° Two cases fit that 
description: Tocher Bronstein and Constitutional Tribunal.’ Presenting exactly the same sub- 
stantive analysis in both cases, the Court deemed the withdrawal ineffective: even though 
states may ratify the American Convention before or without ever accepting the compulsory 
jurisdiction of the Court,” once they do accept that jurisdiction, they may denounce it only 
through denunciation of the Convention as a whole. Peru” may therefore not return to the 
status quo ante; once committed to the American Convention and the compulsory juris- 
diction of the Court, it is both or none. 


3 See Castillo Petruzzi, Merits, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 52, para. 1 (1999) <http://corteidh- 
oea.nu.or.cr/ci/PUBLICAC/SERIE_C/C_52_ESP.HTM> (a military court tried and convicted four Chilean 
citizens of treason and sentenced them to life imprisonment); Cesti Hurtado, Merits, Judgment, Inter-Am. Ct. H.R. 
(ser. C) No. 56, paras. 65; 77-80 (1999) <http://corteidh-oea.nu.or.cr/ci/PUBLICAC/SERIE_C/C_56_ESP.HTM> 
(in defiance of a civil court’s order to release a retired military officer, a military court tried and convicted him of 
“crimes of disobedience against the duty and dignity of the service, negligence and fraud” and sentenced him to 
seven years’ imprisonment); Loayza Tamayo, Merits, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 33, para. 3(f)—(g) 
(1997) <htp://corteidh-oea.nu.or.cr/ci/PUBLICAC/SERIE_C/C_33_ESP.HTM (in Spanish) or <http://corteidh- 
oea.nu.or.cr/ci/PUBLICAT/SERIES_C/C_33_ENG.HTM> (in English) (a university professor was prosecuted for, 
and acquitted of, treason in a military court, and then convicted and sentenced to 20 years in prison by the 
“faceless special tribunal of the civil courts” (emphasis omitted)). The decisions (series C) of the Inter-American 
Court of Human Rights (Court) are available online (in Spanish) at<http://corteidh-oea.nu.or.cr/ci/ PUBLIGAC/ 
INDICES/SERIE_C.HTM>. Loayza Tamayo (Merits) is the only Court decision discussed or cited in this case report 
thatis at present generally available in English. The translations of the other decisions were obtained directly from 
the secretary of the Court and are on file with the author. 


1 Loayza Tamayo, para. 19 (ordering Peru to release a university professor who had been sentenced by a civilian 
court, but only after extensive proceedings before military courts). 


5 Castillo Petruzzi, paras. 221-22, 226.13~.14 (firiding that the military trials of four Chilean civilians violated 
several rights guaranteed under the American Convention, and ordering Peru to nullify the military courts’ 
judgments, retry the Chileans in civilian courts in compliance with the rights guaranteed by the Convention, and 
“adopt appropriate measures to amend the domestic laws that place civilians under the jurisdiction of the military 
courts”); Loayza Tamayo, Reparations, Judgment, Inter.-Am. Ct.. H.R. (ser. C) No. 42, para. 192.3, 192.5 (1998) 
<http://corteidh-oea.nu.or.cr/ci/ PUBLICAC/SERIE_C/C_42_ESP.HTM> (ordering Peru to nullify the judgment 
and to “adopt the internal legal measures necessary to adapt [the emergency decrees] to the [American Con- 
vention]”). In Cesti Hurtado, paras. 151, 199.1~.8, although the Court did not order reform of domestic legislation, 
it held that a retired military officer “could not be judged by military courts,” and ordered Peru to “annul” the 
military trial and “any effects that may derive from it.” For a more detailed discussion of Castillo Petruzzi, see 
Bucherer, supra note 2. In discussing these three cases, one commentator notes that “[no] other international 
human rights court has ever before undertaken, on its own, to mandate such potentially provocative relief, let 
alone in so politically sensitive a context, and against so hard-line a regime as that of Peruvian President Alberto 
Fujimori.” Douglass Cassel, Peru Withdraws from the Court: Will the Inter-American Human Rights System Meet the 
Challenge? 20 HUM. RTS. L.f. 167 (1999). 

6 See Ivcher Bronstein, Jurisdiction, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 54, para. 28 (1999) <http:// 
corteidh-oea.nu.or.cr/ci/PUBLICAC/SERIE_C/C_54_ESP.HTM> (referring to OAS Secretary General Usar 
Gaviria’s report that Peru deposited its instrument of withdrawal with him on July 9, 1999); Constitutional 
Tribunal, Jurisdiction, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 55, para. 27 (1999) <http:/ /corteidh-oea. nu.or.cr/ 
ci/PUBLICAC/SERIE_C/C_55_ESP.HTM> (same). 

1 On May 26, 1998, Trinidad and Tobago withdrew from the Court’s jurisdiction by denouncing the American 
Convention. See American Convention on Human Rights, Pact of San Jose, Costa Rica: Signatures and Current 
Status of Ratifications, sec. s <http:/ /www.cidh.oas.org/Basicos/Basic%20Documents/enbas4.htm#a> (last visited 
Dec. 15, 2000) [hereinafter Signatures and Current Status of Ratifications]. 

3 Tucher Bronstein, para. 23; Constitutional Tribunal, para. 23. 

9 See supra note 6 for full citations. 

10 See American Convention, supra note 1, Art. 62(1) (emphasis added): 

A State Party may, upon depositing its instrument of ratification or adherence to this Convention, or at any 


subsequent time, declare that it recognizes as binding, ipso facto, and not requiring special agreement, the 
jurisdiction of the Court on all matters relating to the interpretation or application of this Convention. 


H Peru ratified the American Convention on July 28, 1978, and accepted the Court’s compulsory jurisdiction 
on January 21, 1981. See Tucher Bronstein, para. 30; Constitutional Tribunal, para. 29. 
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=orn in Israel, Baruch Ivcher Bronstein became a naturalized Peruvian citizen in 1984. 
Beg-nning in 1992 and continuing until 1997, he was the majority shareholder and chair- 
maz of the board of a Peruvian television station.” The station caught the attention of the 
mikzary and the government when they were featured in several of the station’s programs, 
which included accounts of: torture committed by the Peruvian army’s Intelligence Service; 
opposition party members’ phones being tapped;"* and government threats to journalists 
anc. opposition members. Within months of the broadcasts, the government revoked 
Ivcher’s citizenship,'* and a court suspended his rights as majority shareholder in the station.” 
Ive=er unsuccessfully sought reversal of both actions through Peruvian judicial and adminis- 
treteve bodies” before filing a petition against Peru with the Inter-American Commission on 
Hanan Rights (Commission). The petition alleged violations of his rights under the Ameri- 
cat Convention, including his rights to nationality, to freedom of expression, and to due 
przcess of law.” The Commission concluded that Peru had violated the American Con- 
ve:räon and recommended that the proper authorities restore Ivcher’s Peruvian citizenship 
anz his position as the station’s majority shareholder and chairman of the board.” After 
Pera made no effort to comply with these recommendations by the established deadline, 
the: Commission referred the case to the Court.” 

‘Yehile Ivcher was struggling to regain his citizenship and his rights in the television 
staton, President Alberto Fujimori, serving his second term, was endeavoring to overcome 
the. imitations of Peru’s 1993 Constitution, which prohibits a president from serving more 
thax two consecutive terms.” Fujimori’s first term began in 1990, three vears before the 
Ccrstitution came into effect. In 1996, the Peruvian Congress enacted a statute that inter- 
preted the term limitation as inapplicable to presidential terms that began prior to the 
apt -oval of the Constitution.” Three of the seven justices (with two abstentions) on Peru’s 
Ccxrstitutional Tribunal (Tribunal Constitucional) invalidated the new statute, however, as it 
aprt.ied to “the specific case of the incumbent President’s candidacy for the office of 
Pr=sident in the year 2000,” thereby threatening to frustrate Fujimori’s ambitions for a 
third presidential term. Four months later, the Congress impeached the three justices’ and 
then voted in favor of removing them from the Constitutional Tribunal.” 


© See Inter-Am. C.H.R., Admissibility Report No. 20/98, Case 11.762, Baruch Ivcher Bronstein, paras. 1, 10 
(Mach 3, 1998) [hereinafter Ivcher Bronstein Commission Admissibility Report]. 

= See Tucher Bronstein, para. 2(d). 

* See id., para. 2(g); Ivcher Bronstein Commission Admissibility Report, supra note 12, para. 2. 

= See Ivcher Bronstein Commission Admissibility Report, supra note 12, para. 3. 

= See id., para. 12. 

 3ee Iucher Bronstein, para. (2) (i). Peruvian law prohibits noncitizens from owning a television or radio station 
in Paru. See Ivcher Bronstein Commission Admissibility Report, supra note 12, para. 1. 

© See lvcher Bronstein Commission Admissibility Report, supra note 12, paras. 14-15, 18. 

= ndividuals submit to the Commission their petitions alleging violations of the American Convention. After 
rev.cving the case, the Commission may make recommendations to the state, See American Convention, supra 
nove 1, Arts, 44—51. If the state fails to follow the recommendations and has previously made a declaration under 
Arnee 62(1) of the Convention, the Commission may submit the case to the Court. See id., Art. 61. 

© Jee lvcher Bronstein Commission Admissibility Report, supra note 12, para. 40. A Peruvian legislator and the 
dezm»of the Lima Bar Association also filed petitions with the Commission on Ivcher’s behalf. See id., paras. 22-23. 

" See Tucher Bronstein, paras. 12(A), (C). 

=_seeid., para. 14, Fujimori’s persecution of Ivcher ultimately drove him and his family in:o exile in May of 1997. 
SeeLacien Chauvin, Peruvian Exile Reclaims TV Station, Eager to Restore Press Freedom After 3 Years of Refuge in Miami, 
Misa HERALD, Dec. 6, 2000, at A10. It was not until recently—-on December 4, 2000—that, as a result of Fujimori’s 
res. gation on November 19 and the caretaker government’s dissolution of the legal proceedings against Ivcher 
on #=cember 2, Ivcher and his family were able to return to Peru, and Ivcher was able ta reclaim ownership of 
his t=levision station. See zd. 
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Pursuant to a petition filed by a number of Peruvian congressional deputies, the Com- 
mission issued a report finding that Peru had violated the justices’ rights to a fair trial, as 
well as the right of all Peruvians to an independent and impartial justice system.” The 
Commission recommended that Peru reinstate the justices, but Peru failed to comply or to 
reach a friendly settlement after negotiations with the petitioners.” The Commission then 
submitted the case to the Court.” | 

From this point forward, the stories of Ivcher Bronstein and the Constitutional Tribunal 
converge. Following its standard procedure, the Court informed Peru of the cases when they 
were submitted by the Commission. Peru responded by returning its copies of the Com- 
mission’s applications to the Court, each accompanied by a brief setting out the terms of 
Peru’s withdrawal and their significance for the pending cases: because the withdrawal 
“applies to all cases in which Peru has not answered the application filed with the Court,” 
the “Court is no longer competent to consider [the Tocher Bronstein and Constitutional 
Tribunal cases].”*! 

At the outset of its analysis, the Court notes that its contentious jurisdiction extends to 
those states that have made declarations pursuant to Article 62(1), the optional clause of 
the American Convention.” Peru deposited its declaration on January 21, 1981,” and it is 
that declaration that has been the basis for the Court’s jurisdiction over Peru. Since the 
declaration includes consent to the Court’s compétence de la compétence,” Peru’s unilateral 
statement that the Court no longer has jurisdiction over Constitutional Court, Tucher Bronstein, 
or any future cases against Peru is not itself determinative of, or arguably even relevant to, 
the Court’s determination of whether it has jurisdiction.” What is relevant is the law 
governing the optional clause system from which Peru is attempting to withdraw,” and that 
law, concludes the Court, is the. law of treaties. 

In holding that it retains jurisdiction, the Court sets forth two alternative grounds. The 
principal holding breaks new ground for international tribunals in articulating the view that 
the only means by which a state can withdraw from the Court’s jurisdiction under the op- 
tional clause of the American Convention is through that state’s withdrawal from the Con- 
vention itself.” Alternatively, even if it were possible for a state to withdraw only from the 
Court’s jurisdiction, Peru’s withdrawal would still have no effect on the two instant cases: a 
state must give at least one year’s notice of its intention to withdraw.” 

In discussing the one-year-notice requirement, the Court cites cases of the International Court 
of Justice (IC]) that interpret the obligations incurred by states when they make decla- 
rations pursuant to the Optional Clause of the IC] Statute.” The Court relies, in particular, 
- on the Case Concerning Military and Paramilitary Activities in and Against Nicaragua, in which 


28 See id., para. 13. 

2 See id., paras. 13, 16-17. 

30 See id., para. 18. 

5! Tocher Bronstein, para. 23; Constitutional Tribunal, para. 23. Peru used the same language for both briefs. 

32 For text of Article 62(1), see supra note 10. 

33 See Tucher Bronstein, para. 30; Constitutional Tribunal, para. 29. 

4 See Tucher Bronstein, para. 32 (“The Inter-American Court, as with any court or tribunal, has the inherent 
authority to determine the scope of its own competence (compétence de la compétence/Kompetenz-Kompetenz).”); 
Constitutional Tribunal, para. 3] (same language). 

35 See Iucher Bronstein, para. 35; Constitutional Tribunal, para. 34. 

°° See W. Michael Reisman, Has the International Court Exceeded Its Jurisdiction? 80 AJIL 128, 129 (1986) (“[I]t 
would be absurd to contend that [the International Court of Justice’s competence to determine its jurisdiction] 
empowers the Court to decide without regard to the law in question.”). 

37 See Iucher Bronstein, para. 40; Constitutional Tribunal, para. 39. 

38 See Tucher Bronstein, paras. 52-53; Constitutional Tribunal, paras. 51-52 

89 See STATUTE OF THE INTERNATIONAL COURT OF JUSTICE, Art. 36(2); Fucher Bronstein, paras. 52 & n.7, 53 & n.8 
(citing Nuclear Tests (Austl. v. Fr.), Judgment, 1974 IC] REP, 253, 268, para. 46 (Dec. 20), and Military and 
Paramilitary Activities in and Against Nicaragua (Nicar. v. U.S.), Jurisdiction and Admissibility, Judgment, 1984 
IC] REP. 392, 418, 420, paras. 59-60, 63 (Nov. 26)); Constitutional Tribunal, paras. 51 & n.7, 52 & n.8 (same). 
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th= IC] held that at least with respect to the issue of immediate termination, optional decla- 
razons “should be treated, by analogy, according to the law of treaties, which requires a rea- 
so-able time for withdrawal from or termination of treaties that contain no provision re- 
garding the duration of their validity.”” In view of the need “to protect the interests of the 
otter Parties to the treaty’—that is, of states—the Court concludes that it is appropriate to 
app-y Article 56(2) of the Vienna Convention on the Law of Treaties“ to Article 62 optional 
deczarations.” Article 56(2) requires “that a State Party . . . give ‘not less than twelve 
maths’ notice’ of its intention to denounce or withdraw from a treaty.”* 

-7 discussing its principal holding that a state cannot withdraw only from the Court’s juris- 
dion, the Court focuses not on optional clauses in general—as it did in discussing the 
oreyear-notice requirement—but on the specific optional clause of the American Con- 
ve-ion’s Article 62. The Court proceeds to draw a strong distinction between itself and the 
ICJj—a distinction that has important implications for how the two courts interpret optional 
cleme declarations. The IC] is a court of general jurisdiction and takes as its starting point the 
nee to protect the interests of states; accordingly, in Military and Paramilitary Activities in and 
Agenst Nicaragua, the IC] interpreted optional declarations under the IC] Statute as creat- 
ing treaty obligations between states. By contrast, the American Court is a human rights 
cout that, in interpreting optional declarations, must take into account not the interests 
of sates as such, but the American Convention’s specific “object and purpose” of protecting 
“th= basic rights of individual human beings irrespective of their nationality.” From this 
per=pective, the IC]’s Optional Clause jurisprudence is irrelevant: “No analogy can be drawn 
bet-een the State practice detailed under Article 36(2) of the Statute of the [ICJ] and ac- 
cectance of the optional clause concerning recognition of the binding jurisdiction of this 
Ccurt, given the particular nature and the object and purpose of the American Convention.”” 

‘Le Court notes that the optional clause is “essential to the efficacy of the mechanism of 
international protection” under the American Convention; that is, in the context of the 
Ccc=rt’s compulsory jurisdiction, “optional” should not be conflated with “unnecessary.” 
W then, one might ask, are some states considered parties to the Convention even though 
the; have not deposited the Article 62 optional declarations that are integral to the 
Cczvention’s protections?” According to the Court, such states are parties only to part of 
the Convention: it is not until a state consents to the optional clause that the state “binds 
its2¥ to the wholeof the Convention and is fully committed to guaranteeing the international 
pr=rection of human rights that the Convention embodies.” Since Article 62 is such an 
integral part of the American Convention, that article must be interpreted in light of the 
Cc=vention’s fundamental goals as a human rights treaty.” 


€ “vcher Bronstein, para. 53 (quoting Military and Paramilitary Activities in and Against Nicaragua, supra note 39, 
at <%=), para. 63); Constitutional Tribunal, para. 52 (same). 

“Jienna Convention on the Law of Treaties, opened for signature May 25, 1969, 1155 UNTS 331 [hereinafter 
Vier 2a Convention]. 

= ucher Bronstein, para. 52; Constitutional Tribunal, para. 51. 

= _<ucher Bronstein, para. 52 (quoting Vienna Convention, supra note 41, Art. 56(2)); Constitutional Tribunal, para. 
51 Game). . 

“< ucher Bronstein, para. 43 (quoting Effect of Reservations on the Entry into Force of the American Convention 
(Ar 74 and 75), Advisory Opinion OC-2/82, Inter-Am. Ct. H.R., para. 29 (1982), reprinted in 22 ILM 37 (1983)); 
Coa-dtutional Tribunal, para. 42 (same). The advisory opinions of the Court are available online at 
<hit_://corteidh-oea.nu.or.cr/ PUBLICAT/INDICES/SERIES A.HTM>. 

= “ucher Bronstein, para. 47; Constitutional Tribunal, para. 46. 

© “ucher Bronstein, para. 37; Constitutional Tribunal, para. 36; see also Tucher Bronstein, para. 45 (asserting that the 
opticnal clause is “of particularimportance to the operation of the system of protection embodied in the American 
Cowention” (emphasis added)); Constitutional Tribunal, para. 45 (same). 

“hree out of 24 states that are parties to the American Convention have not accepted the Court’s compulsory 
jursciction: Dominica, Grenada, and Jamaica. See Signatures and Current Status of Ratifications, supra note 7. 

= “ucher Bronstein, para. 46 (emphasis added); Constitutional Tribunal, para. 45 (same). 

= See Iucher Bronstein, para. 46; Constitutional Tribunal, para. 45. 
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Given the Court's view that Peru committed itself to the entire American Convention by 
making its Article 62 declaration, the questiop presented by Peru’s attempted withdrawal 
from the Court’s jurisdiction is whether a state may thus partially denounce the Convention. 
Article 78 prescribes procedures for denunciation of the entire Convention,” but neither 
Article 78 nor any other provision of the Convention addresses withdrawal of optional 
declarations alone.” The silence of the Convention here could be interpreted in two ways. 
One might argue that the drafters thought that the possibility of withdrawal was so obvious 
that it need not be expressly provided for. The IC] Statute is also silent on withdrawal, yet 
there is no question that a state may withdraw its declaration without terminating its UN 
membership or status as a party to the ICJ Statute.” The Court, however, takes a different 
- approach. Noting the difference between itself and the ICJ, as well as the principle that a 
treaty must be interpreted “in the light of its object and purpose,”” the Court concludes 
that “the only avenue the State has to disengage itself from the Court’s binding contentious 
jurisdiction is to denounce the Convention as a whole . . . in accordance with Article 78.”"* 


OK OR k 


In determining whether to give force to Peru’s attempted withdrawal from jurisdiction in 
Constitutional Tribunal and Foucher Bronstein, the Court had to answer, in effect, the question 
af whether an optional declaration under an instrument creating an international human 
rights court, such as itself, necessarily has the same legal consequences as an optional decla- 

ration under an instrument creating a tribunal of general jurisdiction, such as the ICJ. The 
Court’s response was that there is a “fundamental[] differen[ce]” between the “interna- 
tional settlement-of human rights cases and the peaceful settlement of international disputes 
involving purely interstate litigation,” and that this difference justifies departure from the 
IC]’s precedent on its own Optional Clause. But what is this difference? And why does it 
make a difference for the interpretation of optional clause declarations? Why, in particular, 
does it matter that the Court is charged with enforcing a human rights convention? 

One possible response is that the Court, much like the European Court of Human Rights,” 
eschews categorizing particular provisions of the American Convention as embodying either 
“essential” substantive rights or “dispensable” procedural mechanisms.” Consequently, 
although an Article 62(1) optional declaration is physically distinct from a state’s instrument 
consenting to be bound by the Convention, the two instruments do not, for that reason, 


5 Article 78 of the American Convention, supra note 1, provides: “The States Parties may denounce this 
Convention at the expiration ofa five-year period from the date ofits entry into force and by means of notice given 
one year in advance.” 

5) See Tucher Bronstein, paras. 40, 51; Constitutional Tribunal, paras. 39, 50. 

52 The question under the Optional Clause of the ICJ Statute is the legal effect of a particular purported 
withdrawal of jurisdiction, not the permissibility of withdrawals in principle. See, e.g, Military and Paramilitary 
Activities in and Against Nicaragua, supranote 39; Fisheries Jurisdiction (Spain v. Can.), Jurisdiction, Judgment, 1998 
IC] REP. 432 (Dec. 4). All UN members are party to the IC] Statute. See UN CHARTER Art. 93, para. 1. 

53 Tucher Bronstein, para. 38 (quoting Vienna Convention, supranote 41, Art. 31(1)); Constitutional Tribunal, para. 

7 (same). For the Court’s description of the “object and purpose” of the American Convention, see supra text 
accompanying note 44. , 

"4 Tucher Bronstein, para. 40; Constitutional Tribunal, para. 39. 

5 Tocher Bronstein, para. 48 (emphasis added); Constitutional Tribunal, para. 47 (same). 

56 See, e.g., Loizidou v. Turkey, Preliminary Objections, Judgment, 310 Eur. Ct. H.R. (ser. A) at para. 71 (1995) 
(noting that the need to interpret the European Convention on Human Rights “in the light of present-day conditions 
...isnotconfined to the substantive provisions of the Convention, but also applies to those provisions, such as Articles 
25 and 46, which govern the operation of the Convention’s enforcement machinery” (citation omitted)). 

57 See Iucher Bronstein, para. 37 (“(States parties’ obligation to] guarantee compliance with [the American Con- 
vention’s] provisions and its effects within their own domestic laws... applies not only to the substantive provisions 
of human rights treaties (in other words, the clauses on the protected rights), but also to the procedural 
provisions, such as the one concerning recognition of the Tribunal’s contentious jurisdiction”); Constitutional 
Tribunal, para. 36 (same). 
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nee to be treated as conceptually distinct. According to the Court, the ability to seek inter- 
nati=nal protection from the Courtis one of the human rights embodied in the Convention. 
Like the right to be free from discrimination,” the right to protection inccrporates all other 
rig--ts, making it “fundamental” to the Convention. The right of individuals to seek redress 
in t= system comprising the Commission and the Court—along with the concomitant duty 
of szates to ensure that individuals have the ability to exercise that right—is separate from 
the =ther Convention rights only as a formal matter. Functionally, the rights of the Conven- 
tio%—including potential access to the Court through the Commission—are interdepen- 
dent, forming a whole: the Inter-American system of human rights protection. 

Tzis functional analysis is inconclusive, however, and arguably does not even result in a 
correct statement of the law. Even if a clause that is optionalis integral ta, and necessary for 
ach. eving, the object and purpose of a treaty, a tribunal whose jurisdiction is based on that 
op=onal clause lacks the authority to suppress that contradiction. As far as the tribunal is 
conzerned, the contradiction is the law: necessary or not, what is optional is optional. Or 
is i- The foregoing response to the functional analysis just begs the question: what is it that 
staz2s consent to when they make Article 62 declarations under the American Convention? 
It is at this point that the differences between the Court and the IC] need to be taken into 
account. As noted earlier, the IC] is a court of general jurisdiction, serving as one means of 
peacefully resolving disputes between states. They alone determine when the IC] serves that 
function, in part by making optional declarations accepting the Court’s contentious 
jurisdiction.” In contrast, the Inter-American Courtimplements the American Convention’s 
protections of individuals against states. As in the case of the IC], states decide on their own 
whether to become subject to the Court’s compulsory jurisdiction, but the Court also must 
take into account the interests of individuals, who are the third-party beneficiaries of the 
Amé=rican Convention and who are, indeed, the very object of the Convenion’s protections. 
Asz result, “States cannot expect to have the same amount of discretion in the [context of 
international human rights tribunals] as they have traditiorally had in the [context of the 
IC }.”° In rendering its “both or none” holding, the Court recognized that in exercising its 
copapétence de la compétence, it not only determines whether a state must submit to its juris- 
dicon; it also determines whether individuals may continte to take part in enforcing the 
trezcy obligations that in fact run to them. 

That the American Convention regime permits states to be parties to the Convention with- 
out. accepting the Court’s jurisdiction does not necessarily mean that withérawing from the 
Ccurt is consistent with that regime. The approach of international human rights law has 
be=n largely incremental, proceeding on the assumption that states will accept some, but 
nct all, obligations.” Nevertheless, in accepting some such obligations, states are presump- 
tively acting in good faith and embracing the overarching “object and purpose” of inter- 


see American Convention, supra note 1, Art. 1, which provides: 


The States Parties to this Convention undertake to respect the rights and Reedom: recognized herein and 
to ensure to all persons subject to their jurisdiction the free and full exercise of thos2 rights and freedoms, 
without any discrimination for reasons of race, color, sex, language, religion, political or other opinion, 
national or social origin, economic status, birth, or any other social zondition. 


“© See, e.g., Fisheries Jurisdiction, supra note 52, para. 56 (“Whether or not States accept the jurisdiction of the 
Court, they remain in all cases responsible for acts attributable to them tha: violated the rights of other States. Any 
rea itant disputes are required to be resolved by peaceful means, the choice of which . . . is left to the parties.”). 

~ Tucher Bronstein, para. 48; Constitutional Tribunal, para. 47. 

~ That assumption led the IC] to reject the argument that reservatians to the Genocide Convention were 
im=ermissible. See Reservations to the Convention on Prevention and Punishment of tke Crime of Genocide, 
Ad#.zory Opinion, 1951 IC} Rep. 15, 21-22 (May 28). Along similar linzs, the “right tc life” provision of the 
Aras-ican Convention does not require abolition of the death penalty, but rather limits its application to “the most 
serious crimes” and prohibits “extend [ing the penalty] to crimes to which it does not presently apply.” American 
Corvention, supra note 1, Art. 4(2). The provision further mandates that “[t]he death penalty shall not be 
reestablished in states that have abolished it.” Fd., Art. 4(3). 
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national human rights: protection of the individual. The Court’s position is that in making 
a declaration under Article 62 of the American Convention, states are thereby fully accepting— 
and fully committing themselves to—the Convention’s object and purpose. And from that 
point forward, the “both or none” rule applies: for states to withdraw from the Court’s juris- 
diction is to violate their express commitment to the object and purpose of the Convention. 

Having concluded that the Court has the legal authority to lay down the “both or none” 
rule, there remains the question of the practical effect of the Court’s decision. The dilemma 
faced by international human rights tribunals in making any decision is particularly stark 
when the decision is jurisdictional: how to secure and maintain state cooperation while 
ensuring effective protection of human rights? There is no doubt that the Court considered 
both sides of that dilemma before deeming Peru’s withdrawal ineffective. As a regionalinter- 
national human rights tribunal, the Court is, indeed, especially well-situated to strike a 
workable balance between the competing interests. Regional tribunals have fewer states sub- 
ject to theirjurisdiction than global tribunals—which gives regional tribunals special insight 
into both sides of the dilemma. On the one hand, in terms of individual rights, such tri- 
bunals have a more comprehensive understanding of the human rights conditions within 
particular states—and consequently a better sense of how to use their judicial role to make 
the human rights protections of the convention that they implement most effective. On the 
other hand, in terms of states’ interests, such tribunals have a greater familiarity with states’ 
perceptions of their responsibilities under the relevant convention and of their relationship 
to the tribunal—and consequently a better sense of the limits of state cooperation. 

In the year since the Court asserted its jurisdiction over Peru despite that state’s at- 
tempted withdrawal, no state has responded by withdrawing from the Court’s jurisdiction 
through denunciation of the Convention, and one state—Barbados—has accepted the 
Court’s compulsory jurisdiction.” Although it cannot be stated with certainty whether and 
how the decision will affect the states that have yet to accept the Court’s compulsory juris- 
diction, there is reason to have confidence in the Court’s belief that the “both or none” 
holding is the right one for the Inter-American system of human rights. The Court knows 
that withdrawing from the entire American Convention is especially costly: it is increasingly 
advantageous in international relations for a state to be seen as cognizant and protective of 
human rights. Indeed, Peru’s attempted withdrawal itself provides an example of this cost 
as a factor in state decision making. Peru could have withdrawn from the Court’s jurisdiction 
by denouncing the Convention, but did not. Thus, although the “both or none” holding 
leaves states the option of withdrawing from the Court’s jurisdiction by denouncing the 
Convention and then filing a new instrument of acceptance without an Article 62 decla- 
ration, the holding is not thereby rendered ineffectual. Denunciation of the Convention— 
whether or not followed by re-acceptance—is not an attractive option for states. 

The Court placed its bet on the unwillingness of states to repudiate the entire American 
Convention: thatis, when confronted with such a stark choice, states will choose “both” over 
“none.” Significantly, the Court did not try to soften the blow of its decision by setting forth 
the “both or none” rule and then treating Peru’s withdrawal from its jurisdiction as an 
implied, but intended, denunciation of the Convention. In requiring Peru to denounce 
explicitly the entire Convention in order to withdraw from its compulsory jurisdiction, the 
Court challenged Peru to make a clear statement of its position on human rights to the Inter- 
American community and consequently to incur all the costs of its action. 


KAREN C. SOKOL 
Vinson ©& Elkins LLP 


“ Barbados deposited its Article 62 declaration on June 4, 2000. See Signatures and Current Status of Rati- 
fications, supra note 7. 
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Arteration—NAFTA—jurisdiction—-wavver of right to initiate or continue other legal proceedings— 
& ect of pursuing municipal law claims in municipal court 


WASTE MANAGEMENT, INC. V. MEXICO. ICSID Case No. ARB(AF)/98/2. 15 ICSID REV. 
FOREIGN INVESTMENT L.J. 214 (2000), obtainable from <http://www.worldbank.org/icsid/ 
ceses/awards.htm>. 

NAFTA Chapter 11 Arbitral Tribunal, June 2, 2000. 


Cn September 29, 1998, Waste Management, Inc., submitted a claim to arbitration in 
connection with a concession agreement between its subsidiary, Acaverde S.A. de C:V. (Aca- 
verde), and the City Council of Acapulco. Waste Management alleged that Mexico had 
breached the provisions of Chapter 11 of the North American Free Trade Agreement’ 
(NAFTA) regarding expropriation and minimum standard of treatment. Along with its claim, 
Weste Management submitted a waiver of rights to initiate or continue other legal proceed- 
ings. which is required by NAFTA Article 1121. Waste Management expressed its under- 
star ding that the waiver did not apply to claims under Mexico’s municipal law. After the 
waer was filed, Acaverde continued to prosecute two suits against a state-owned bank and 
initated an arbitral proceeding against the City Council of Acapulco for breaches of 
contract under Mexican law. The Arbitral Tribunal (Tribunal) held that Chapter 11 requires 
a ckeimant to waive other legal proceedings challenging any measure alleged to violate 
NAFTA, and that although Waste Management’s waiver was formally sufficient, Acaverde’s 
subsequent conduct rendered the waiver invalid. The Tribunal concluded that it therefore 
lacked jurisdiction.” 

‘The concession agreement between Acaverde and the City Council of Acapulco was 
guæanteed by a state-owned bank, Banco Nacional de Obras y Servicios Públicos (Banobras): 
When Acapulco and Banobras failed to pay invoices for services under the agreement, 
Aczverde brought two suits against Banobras in Mexican court for breach of contract.’ Waste 
Ma-agement was evidently reluctant to give up these domestic remedies when it filed its 
Ckapter 11 claim. The first waiver it submitted to the secretary-general of the International 
Centre for the Settlement of Investment Disputes (ICSID) on July 22, 1998, stated explicitly 
thaz “[t]his waiver does not apply . . . to any dispute settlement proceedings involving 
all=gations that Respondent has violated duties imposed by other sources of law, including 
the-nunicipal law of Mexico.” After some correspondence with ICSID, Waste Management 
sent a second waiver with the submission of its claim to arbitration on September 29, 1998.° 
Tks waiver stated: 


Without derogating from the waiver required by NAFTA Article 1121, Claimants here set 
forth their understanding that the above waiver does not apply to any dispute settlement 
proceedings involving allegations that Respondent has violated duties imposed by sources 
of law other than Chapter Eleven of NAFTA, including the municipal laws of Mexico.° 


North American Free Trade Agreement, Dec. 8-17, 1992, Can.-Mex.-U.S., ch. 11, reprinted in 32 ILM 605, 
639-49 (1993) [hereinafter NAFTA]. 

* See Waste Management, Inc. v. Mexico, Award (NAFTA Ch. 11 Arb. Trib. ; June 2, 2000), 15 ICSID REV. FOREIGN 
IN*=3TMENT LJ. 214, 239 (2000) [hereinafter Award], obtainable from <http://www.worldbank. org/ icsid/cases/ 
awacis.htm>. Bernardo M. Cremades (president) and Eduardo Siqueiros T. constituted the majority. The late 
Kei i Highet dissented. The online version of the Award, including the dissenting opinion, id. at 241-270 [here- 
inz#er Highet dissent], has the same pagination as the version at 15 ICSID REV. FOREIGN INVESTMENT LJ. 214. 

> See Award, supra note 2, at 232-33. The two suits were filed on January 31, 1997, and August 11, 1998. See id. 

? 4d. at 219. This waiver was sent with Waste Management’s notice of intent to submit a claim, which NAFTA 
Ar-acle 1119 requires a claimant to file at least 90 days prior to submitting a claim to arbitration. Waste Manage- 
men: was. not required to file a waiver, however, until its claim was actually submitted to arbitration. See NAFTA, 
supe note 1, Art. 1121(3), 32 ILM at 643. 

* See Award, supra note 2, at 219-21. In section 5, the Award mistakenly refers to the claim as having been 
subnitted in 1999 rather than 1998. 

? id. at 221. 
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Acaverde continued to prosecute its two suits against Banobras and, on October 27, 1998, 
also initiated an arbitration against the City Council of Acapulco before the City of Mexico 
Chamber of Commerce Permanent Arbitration Committee claiming damages for non- 
payment of the invoices under Mexican law.’ 

The Tribunal began its analysis by reading Article 1121 to require a waiver strictly in 
accordance with. its terms. The Tribunal reasoned that its jurisdiction depended on the 
consent of the parties to arbitration and that, because Mexico had consented under Article 
1122 “to arbitration in accordance with the procedures set out in this Agreement,” fulfill- 
ment of Article 1121’s conditions precedent for arbitration required “the utmost attention.” 
“[A]ny waiver must be clear, explicit and categorical, it being improper to deduce same 
from expressions the meaning of which is at all dubious.”” Article 1121 (3) provides that the 
“consent and waiver required by this Article shall be in writing, shall be delivered to the 
disputing Party and shall be included in the submission of a claim to arbitration.”* The 
Tribunal characterized these formal requirements as ad substantiam, so that a waiver that 
failed to comply with them would “not exist as such.”” The Tribunal concluded, however, that 
Waste Management’s waiver was free from such formal defects and rejected Mexico’s attempt 
to add an additional requirement of notarization to those set forth in Article 1121(3).* 

The Tribunal also rejected Mexico’s argument that the Tribunal was obliged “to ensure that 
the disputing investors will make their waiver effective before every tribunal or in any judi- 
cial or administrative proceeding,” noting that the Tribunal “lacks the necessary authority 
to bar the Claimant from initiating other proceedings in fora other than the present one.””” 
Critically, however, the Tribunal was willing to review Waste Management’s postwaiver 
conduct. The Tribunal reasoned that 


the act of waiver involves a declaration of intent by the issuing party, which logically 
entails a certain conduct in line with the statement issued. 


... Hence, in order for said intent to assume legal significance, it is not suffic[ient] 
for it to exist internally. Instead, it must be voiced or made manifest, in the case in point 
by means of a written text and specific conduct on the part of the waiving party in line 
with the declaration made.”® 


7 See id. at 232-33. Acaverde’s suits against Banobras were dismissed in January 1999, and its appeals were 
unsuccessful. Acaverde abandoned its arbitration against Acapulco on July 7, 1999. Id. 

8 NAFTA Article 1121(1), entitled “Conditions Precedent to Submission of a Claim to Arbitration,” provides in 
relevant part: 


A disputing investor may submit a claim under Article 1116 to arbitration only if: ... (b) the investor and, 
where the claim is for loss or damage to an interest in an enterprise of another Party that is a juridical person 
that the investor owns or controls directly or indirectly, the enterprise, waive their right to initiate or continue 
before any administrative tribunal or court under the law of any Party, or other dispute settlement 
procedures, any proceedings with respect to the measure of the disputing Party that is alleged to be a breach 
referred to in Article 1116, except for proceedings for injunctive, declaratory or other extraordinary relief, 
not involving the payment of damages, before an administrative tribunal or court under the law of the 
disputing Party. 

Article 1121 (2) requires the same waiver for claims under Article 1117 on behalf of an enterprise that the investor 
owns or controls. 

? NAFTA, supra note 1, Art. 1122(1), 32 ILM at 644. 

10 Award, supra note 2, at 228; see id. at 227-28. The Arbitral Tribunal (Tribunal) also noted that Article 1121 
provides for the submission of a claim “only if” the proper waiver is filed. See id. at 227. 

1 Jd. at 229. 

1? NAFTA, supra note 1, Art. 1121(3), 32 ILM at 643. 

13 Award, supra note 2, at 230; see id. at 230-31. Consistent with this position, the Tribunal also concluded that 
“submission of the waiver must take place in conjunction with” the submission of the claim to arbitration. Jd. at 229. 

H See id. at 231. This argument suggests that the reason Mexico did not use the waiver to seek dismissal of Acaverde’s 


two suits against Banobras was that the waiver, absent the requisite formalities, would not have been deemed 
sufficient in a Mexican court. 


35 Td. at 227. 
16 Td. at 231-32. 
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The Tribunal read Article 1121 to require Waste Management and Acaverde not simply to avoid 
inv~king NAFTA in other fora, but to forgo domestic law claims based on the same measures.” 


[T]he domestic proceedings initiated by ACAVERDE fall within the prohibition of 
NAFTA Art. 1121 in that they refer to measures that are also invoked in the present 
arbitral proceedings as breaches of NAFTA provisions, namely non-compliance with the 
obligations of guarantor assumed under a line of credit agreement requiring BANOBRAS 
to defray invoices not paid by ACAPULCO city council, and non-compliance by ACAPULCO 
city council through its failure to pay said invoices. 18 


The Tribunal concluded thatit could not “deem as valid the waiver tendered by the Claim- 
anzin its submission of the claim to arbitration, in view of its having been drawn up with 
ad:Eitional interpretations, which have failed to translate as the effective abdication of rights 
mendated by the waiver,” and dismissed the claim for lack of jurisdiction.” 

Fa dissent, the late Keith Highet disagreed with the Tribunal’s understanding of the word 
“measure” in Article 1121. While he acknowledged that NAFTA’s definition of “measure” is 
broad,” he argued that Article 1121 uses that word in a more limited sense. 


The reference in Article 1121 is to.a State act that is itself a breach of international 
obligations under NAFTA. Article 1121 cannot be read as applying to local components 
of such an act which are not themselves breaches of international obligations at the 
international treaty level and which would not be actionable under NAFTA.” 


ta Highet’s view, the purpose of Article 1121 was not to bar local remedies for related 
commercial claims, but to protect the NAFTA parties from “parallel actions in their own 
jud_cial systems that would raise NAFTA claims.” He read Article 1121 as providing “the 
sauce kind of protection” as Annex 1120.1, which bars investors from alleging a breach of 
Ckapter 11 both in arbitration and before a Mexican court.” Highet also noted that “it 
would be an extreme price to pay in order to engage in NAFTA arbitration for a NAFTA 
claimant to be forced to abandon all local remedies relating to commercial law recoveries 
thaz could have some bearing on its NAFTA claim.”** Because nonpayment of invoices is not 
itself a violation of Chapter 11,” he reasoned that Waste Management and Acaverde were 
net required to forgo alternative remedies under Mexican law for such nonpayment. 

=ighet’s position on the appropriateness of a Chapter 11 tribunal reviewing the claimant’s 
postwaiver conduct is not entirely clear. At one point in his dissent, he seemed to agree with 
the: majority, stating that “[i]f the Article 1121 waiver had been intended to cover any and all 
corcurrent legal activity, then clearly Claimant’s course of conduct in Mexico would be in- 
coz:sistent with it and would vitiate the waiver.” Later, however, he criticized the majority for 


"See id. at 233-38. The Tribunal assumed that the purpose of requiring such a waiver was to avoid the possibility 
theta claimant might recover twice for the same damages——once in a domestic forum and once betore: a Chapter 
11 ribunal. See id. at 235-36. 

€ Id. at 236. 

* Id. at 239. 

© See Highet dissent, supra note 2, at 245-46; NAFTA, supra note 1, Art. 201, 32 ILM at 298 (“measure includes. 
an“ law, regulation, procedure, requirement or practice”). 

“E Highet dissent, supra note 2, at 246. In support of his narrow reading of Article 1121, Highet also observed 

gtit requires a waiver not of all proceedings that somehow related to the measure alleged to breach NAFTA, but 
ony of proceedings “with respect to” such a measure. “[A]s a legal matter, this means that the proceeding must 
primarily concern, or be addressed to, that measure.” Id. at 252. 

Td, at 260. 

“= Td. at 258. See NAFTA, supra note 1, Annex 1120.1, 32 ILM at 648 (“an investor of another Party may not allege 
thet Mexico has breached an obligation under [NAFTA] both in an arbitration under this Section and in proceed- 
ings before a Mexican court or administrative tribunal”). 

~ Highet dissent, supra note 2, at 260. 

= See id. at 247. 

© Id. at 253. 
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“read [ing] into the text of Article 1121 the additional requirement that litigations subject to 
the waiver be affirmatively withdrawn.” He noted that “[i]t is hard to find fault” with Waste 
Management's argument “that, once the waiver had been prepared and delivered... , it was 
up to Respondent to use it as it saw fit.”” In the end, relying on the award on jurisdiction 
in Ethyl Corporation v. Canada,” Highet took the position that a claimant’s postwaiver con- 
duct should be reviewed by a Chapter 11 tribunal, but as a matter of admissibility rather 
than jurisdiction.” The proper remedy for conduct inconsistent with the waiver, he sug- 
gested, would be to disallow that portion of the claim that had also been raised in the do- 
mestic proceedings, not to dismiss the entire claim for want of jurisdiction.” 


OK OK 


This case raises two specific questions concerning the proper relationship between na- 
tional courts and Chapter 11 arbitration.” First, as a precondition to bringing a claim before 
a Chapter 11 tribunal, is an investor required to waive its right to alternative legal pro- 
ceedings only with respect to its NAFTA claims or also with respect to claims for damages” 
under domestic law? Second, who should monitor the claimant’s postwaiver conduct: the 
Chapter 11 tribunal or national courts? 

On the first question, the Tribunal is clearly correct in concluding that Article 1121 requires 
a waiver of the right to seek damages in other fora for violations of both NAFTA and domes- 
tic law. The text of Article 1121 focuses not on whether the legal basis for the proceedings 
under NAFTA and domestic law is the same, but on whether the same measure is being 
challenged. It requires an investor to waive its “right to initiate or continue before any admin- 
istrative tribunal or court under the law of any Party, or other dispute settlement proce- 
dures, any proceedings with respect to the measure of the disputing Party that is alleged to be 
a breach [of NAFTA].”“ Furthermore, Highet’s interpretation of Article 1121 as requiring 
a waiver only of claims based on NAFTA would make the waiver requirement redundant. As 
the dissent itself acknowledges, Annex 1120.1 already protects Mexico against an investor 
claiming violations of NAFTA both in domestic courts and before a Chapter 11 tribunal.” 
Canada and the United States enjoy similar protection because their implementing legis- 
lation effectively prohibits private parties from raising NAFTA violations in their courts at 
all.” It is also worth noting that the Tribunal’s interpretation of Article 1121 does not 


27 Td. at 256. 

38 Id, Highet also faulted the Tribunal for looking to Waste Management's postwaiver litigation to eviscerate the 
waiver while ignoring its subsequent abandonment of those suits. See id. at 263 (“[E]ven if the substance of the 
Article 1121 waiver had been—as the majority of the Tribunal believes—eviscerated in 1998 or 1999, why was that 
substance not restored ... later in 1999 or in January 2000?”). Acaverde abandoned its litigation against Banobras, 
however, only after exhausting its appeals. See Award, supra note 2, at 233. Acaverde did abandon the domestic 
arbitration against the City Council of Acapulco in July 1999, see id., although the arbitral tribunal never formally 
declared the proceeding closed, see id. at 238. 

2 Ethyl Corp. v. Canada, Jurisdiction, Award (NAFTA Ch. 11 Arb. Trib., June 24, 1999), reprinted in 38 ILM 708 
(1999) [hereinafter Ethyl arbitration]; see Alan C. Swan, Case Report: Ethyl Corporation v. Canada, 94 AJIL 159 
(2000). 

3 See Highet dissent, supra note 2, at 264-68. 

31 See id. at 267. 

3? For a discussion of other questions concerning this relationship, see William S. Dodge, National Courts and 
International Arbitration: Exhaustion of Remedies and Res Judicata Under Chapter Eleven of NAFTA, 23 HASTINGS INT'L 
& COMP. L. REV. 357 (2000). 

* Article 1121 expressly permits a claimant to seek damages from a Chapter 11 tribunal and simultaneously or 
subsequently to seek declaratory or injunctive relief in domestic court-—~relief that Chapter 11 tribunals are not 
capable of granting. See NAFTA, supra note 1, Art. 1135, 32 ILM at 646. 

3 Id., Art. 1121(1), (2), 32 ILM at 643 (emphasis added). 

* See Highet dissent, supra note 2, at 258. 

3 See North American Free Trade Agreement Implementation Act, 19 U.S.C, §3312(c) (2) (1994) (“No person 
other than the United States... may challenge, in any action brought under any provision of law, any action or 
inaction by any department, agency, or other instrumentality of the United States, any State, or any political 
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require that an investor, contrary to what Highet suggests,” completely abandon its local 
remedies in order to pursue a Chapter 11 claim. An investor is free to pursue local remedies 
for up to three years before it submits a claim to NAFTA arbitration.” 

The Tribunal’s conclusion that it ought to monitor the claimant’s postwaiver conduct is 
morz questionable. The text of Article 112] simply requires that a waiver “shall be in writing, 
shal be delivered to the disputing Party and shall be included in the submission of a claim 
to erbitration.”* As Highet observed, it is hard to find fault with Waste Management’s posi- 
tion: that it was up to Mexico to raise the waiver as a defense in the other proceedings.” 
Mokeover, the Tribunal's decision to dismiss for lack of jurisdiction may have little practical 
effe=t. Waste Management was free to refile its Chapter 11 claim within three years of the 
breech and resulting loss,“ and it did so on September 27, 2000.* 

Er grafting onto Article 1121 a requirement that a claimant affirmatively discontinue other 
legal proceedings, the Tribunal seems to have departed from its position that a Chapter 11 
tritramal must adhere strictly to NAFTA’s text. This inconsistency, however, is ultimately less 
tro_bling than the inconsistency between Waste Management and other Chapter 11 awards, 
specifically those in Ethyl Corp. v. Canada” and Pope & Talbot, Inc. v. Canada.* Where the 
Tritvanal in Waste Management stressed that compliance with Article 1121 required “the 
utmost attention”® and that a waiver that did not meet the formal requirements of Article 
1121(3) would “not exist as such,” the Ethyl tribunal expressly rejected any notion that 
Chapter 11’s procedural requirements should be interpreted “strictly.” Where Waste 
Mewzagement held that “submission of the waiver must take place in conjunction with” the 
submission of the claim to arbitration,” both Ethyl and Pope & Talbot allowed claimants to 
submit waivers later.” Where Waste Management said that “any waiver must be clear, explicit 
and <ategorical, it being improper to deduce same from expressions the meaning of which 


subHivision of a State on the ground that such action or inaction is inconsistent with [NAFTA] ... .”); North 
Am=2rican Free Trade Agreement Implementation Act, R.S.C., ch. 44, §6(2) (1993) (Can.) (“Subject to Section 
B o? Shapter Eleven of the Agreement, no person has any cause of action and no proceeding of any kind shall be 
taken, without the consent of the Attorney General of Canada, to enforce or determine any right or obligation 
tha.» claimed or arises solely under or by virtue of the Agreement”). 

3" See Highet dissent, supra note 2, at 260. 

* Indeed, I have argued that Article 1121 is structured to encourage investors to pursue local remedies before 
resa-ting to Chapter 11. See Dodge, supra note 32, at 381-83. Of course, an investor who does pursue its domestic 
remedies before turning to Chapter 11 runs the risk that the Chapter 11 tribunal will treat the domestic decision 
as rzs judicata, See, e.g., Azinian v. Mexico, Merits, Award (NAFTA Ch. 11 Arb. Trib., Nov. 1, 1999), reprinted in 39 
ILME37 (2000), obtainable from <http:/ /www.worldbank.org/icsid/cases/awards.htm>. For further discussion of 
res judicata in the context of Chapter 11, see Dodge, supra note 32, at 376-83. 

= MAFTA, supra note 1, Art. 1121(3), 32 ILM at 643. 

* See supra note 28 and accompanying text. 

* See NAFTA, supra note 1, Arts. 1116(2), 1117(2). 

2 U.S. Waste Control Firm Refiles Case Under NAFTA InvestorState Provisions, 17 INT'L TRADE REP. 1528 (Oct. 5, 2000). 

Ethyl arbitration, supra note 29. 

* ope & Talbot, Inc. v. Canada, Award in Relation to Preliminary Motion by Government of Canada to Strike Z 
Parscraphs 34 and 103 of the Statement of Claim from the Record [the “Harmac Motion”] (NAFTA Ch. 11 Arb. 
Tri:x, Feb. 24, 2000) , 23 HASTINGS INT’L & COMP. L. REV. 447 (2000) [hereinafter Pope & Talbot Harmac motion]. 
As £ this writing, there has not been a final award in the Pope & Talbot case. There has been a series of interim 
aweads, however, dealing with such issues as the scope of Chapter 11, the waiver requirement, performance 
regirements, expropriation, and the submission of new claims. Four of these awards (including the award on the 
Ha>-mac motion) are reprinted in 23 HASTINGS INT’L & COMP. L. REV. at 431-93. The final award will be reported 
in = subsequent issue of the Journal. 

= award, supra note 2, at 228. 

* Jd. at 230. 

T Ethyl arbitration, supra note 29, 38 ILM at 723. 

“award, supra note 2, at 229. 

= See Ethyl arbitration, supra note 29, 38 ILM at 729 (allowing waiver to be submitted with statement of claim 
filez nearly six months after submission of the claim to arbitration); Pope & Talbot Harmac motion, supra note 
44, zt 452 (allowing waiver submitted nearly two years after the submission of a claim to have “retroactive effect”). 
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is at all dubious,”™” Ethyl suggested and Pope & Talbot held that the necessary waiver could 
be implied from the act of submitting a claim to arbitration under Chapter 11.’ And where 
the Ethyl tribunal was apparently persuaded to read Chapter 11’s procedural requirements 
flexibly to avoid the inefficiency of requiring the claimant to refile,* the Tribunal in Waste 
Management either ignored this possibility or thought it irrelevant.” 

As a formal matter, the Tribunal in Waste Management was not bound to follow the awards 
in Ethyl and Pope & Talbot. NAFTA Article 1136 provides that “[a]n award made by a Tri- 
bunal shall have no binding force except between the disputing parties and in respect of the 
particular case.”** Nevertheless, these conflicting positions leave future Chapter 11 parties 
without adequate guidance and may discourage resort to a dispute resolution process that 
provides such inconsistent results.” 

The continuing problem is to provide a system of control for, and possibly a means of appeal 
from, Chapter 11 arbitrations.” Chapter 11 provides a limited system of control by giving 
NAFTA countries the authority under Article 1131(2) to issue binding interpretations of its 
text.” Canada, Mexico, and the United States ought to use this power to resolve differences 
in interpretation by different tribunals, thus providing guidance and predictability for future 
cases. But Chapter 11 does not provide any system of appeal to correct errors in individual 
cases, in sharp contrast with GATT 1994, which established an Appellate Body to review the 
legal determinations of individual WTO panels. The Chapter 11 negotiators seem to have 
assumed that Chapter 11 claims (at least against Canada and the United States) would be 
relatively infrequent and would not often challenge important national policies, so that 
appellate review would be an unnecessary and costly burden. Both of these assumptions, 
however, have proven to be incorrect. Each of the NAFTA parties has seen a number of 
claims filed against it—many of them challenging important policies ranging from environ- 


5 Award, supra note 2, at 229. 

*! See Ethyl arbitration, supra note 29, 38 ILM at 729 (Article 1121 “seem[s] designed to memorialize expressis 
verbis what is normally the case in any event, namely, that the initiation of arbitration constitutes consent to 
arbitration by the initiator, whereby access to any court or other dispute settlement mechanism is precluded”); 
Pope & Talbot Harmac motion, supra note 44, at 451 (“the initiation of arbitral proceedings may be taken as a 
constructive waiver of the right to initiate other proceedings”). 

5? See Ethyl arbitration, supra note 29, 38 ILM at 728-29 (“It is not doubted that today Claimant could resubmit 
the very claim advanced here .... Clearly a dismissal of the claim at this juncture would disserve, rather than serve, 
the object and purpose of NAFTA.”). 

58 See supra notes 41-42 and accompanying text. 

54 NAFTA, supra note 1, Art. 1136, 32 ILM at 646. The provision seems to be drawn from Article 59 of the Statute 
of the International Court of Justice, which is based on Article 59 of the Statute of the Permanent Court of 
International Justice. The Permanent Court interpreted Article 59 to reject a system of binding precedent. See 
Certain German Interests in Polish Upper Silesia (Ger. v. Pol.), 1926 PCI] (ser. A) No. 7, at 19 (May 25) (“The 
object of [Article 59] is simply to prevent legal principles accepted by the Court in a particular case from being 
binding on other States in other disputes.”). 

5 Cf Highet dissent, supranote 2, at 241 (noting that “the Award will be an important guidance to future poten- 
tia] NAFTA claimants”). 

56 See W. MICHAEL REISMAN, SYSTEMS OF CONTROL IN INTERNATIONALADJUDICATION AND ARBITRATION 8-9 (1992) 
(distinguishing between control and appeal). 

57 See NAFTA, supra note 1, Art. 1131(2), 32 ILM at 645. Another system of control exists in the provisions for 
review by a court in the country where the award was rendered in a proceeding for annulment, see id. Art. 1136(3), 
32 ILM at 646, and by a court in the country where enforcement is sought under the Convention on the Recog- 
nition and Enforcement of Foreign Arbitral Awards (New York Convention), June 10, 1958, 330 UNTS 38, or Inter- 
American Convention on International Commercial Arbitration (Inter-American Convention), Jan. 30, 1975, 14 ILM 
336 (1975). See NAFTA, supra note 1, Art. 1136(6), 32 ILM at 646. For discussion of the New York Convention as 
a system of control, see REISMAN, supra note 56, at 109-20. 

Even where an important domestic law or practice is found to violate NAFTA, a state should have no right to 
resist enforcement of a Chapter 11 award on public policy grounds under Article 5(2)(b) of the New York 
Convention or Article 5(2) (b) of the Inter-American Convention. The NAFTA parties have agreed to subject their 
domestic law to the disciplines of Chapter 11, which should preclude the parties from complaining that an award 
applying those constraints contravenes their public policy. 
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meral regulation” to the awarding of punitive damages.” If these trends continue, Canada, 
Mezico, and the United States might be well advised to consider amending Chapter 11 to 
prc~.de for a system of appellate review. 


WILLIAM S, DODGE 
Hastings College of the Law 
University of California 


Socwszign immunity from suit—agreement between a local-governmeni entity and a foreign state—distine- 
ten between public and private acts—waiver of immunity—effect of choice-of-law clause on immunity 


LOZAL AUTHORITY OF VÄSTERÅS V. REPUBLIC OF ICELAND. Case No. 1999:112, Nytt Juridiskt 
écxiv, Avd. I, Rättsfall fran Högsta Domstolen (New Legal Archives, Part J, Cases Decided 
Er the Supreme Court). 

Högsta Domstolen (Supreme Court of Sweden), December 30, 1999. 


Swedish courts, and particularly the Supreme Court (Högsta Domstolen) , seldom find the 
opportunity to opine on the issue of a foreign state’s immunity from suit.’ One such uncom- 
mcm occasion arose in December 1999 when the Supreme Court, on grounds of immunity 
fror suit, affirmed the dismissal of an action brought by the Local Authority of Västerås 
(Lozal Authority)—one of Sweden’s 289 town districts——against the Republic of Iceland for 
mcmaies due under a contract. 

Tze origin of the dispute is a contract (Contract) dated December 1, 1992, between the 
Icelandic Ministry of Education and Culture (Icelandic Ministry) and the Local Authority, 
which is responsible for schools in the Swedish town district of Västerås.” According to 
Article 3 of the Contract, the Local Authority undertakes to give flight-technician education 
to _c2landic students and to examine them at the end of their studies. The Icelandic Ministry 
agre>s, according to the same article, to “defray any possible costs of educating Icelandic 
stucents that are not covered by the Swedish government according to the Agreement 
beween the Nordic countries concerning education at the upper-secondary-school level.” 
Article 7 of the Contract provides that disputes concerning the implementation of the 
Coccract will be settled according to Swedish law. 

"he agreement referred to in the Contract is the Agreement on a Nordic Common Edu- 
caticn at the Upper Secondary School Level (1992 Agreement) ,° which had been signed by 


Sve, e.g., Ethyl arbitration, supra note 29, 38 ILM at 711 (noting Ethyl’s claim that Canada’s MMT Act violated 
Chester 11 provisions on national treatment, performance requirements, and expropriation); Metalclad Corp. 
v. Mezico, Merits, Award (NAFTA Ch. 11 Arb. Trib., Aug. 30, 2000) <http://www.pearcelaw.com/metalclad.html> 
(hcling that denial of claimant’s right to operate a landfill on environmental grounds was a denial of fair and 
equitable treatment and an expropriation); Notice of Intent to Submit a Claim (July 2, 1999), Methanex Corp. 
v. United States (NAFTA Ch. 11 Arb. Trib.) <http://www.methanex.com/investorcentre/mtbe/noticeofintent pd&> 
(alkcing that California's decision to ban the gasoline additive MTBE is an expropriation and a denial of fair and 
equiable treatment). The Metalclad award will be reported in a subsequent issue of the Journal. 

= See Notice of Claim (Oct. 30, 1998), Loewen Group, Inc. v. United States (NAFTA Ch. 11 Arb. Trib.) (on file with 
autcr) (claiming that punitive damages judgment constitutes inter alia an expropriation and a denial of justice). 

* “he total number of Supreme Court cases having any connection to state immunity is not more than ten. Half 
of these cases belong to the period before World War IL 

* This contract (on file with author) is a revised version of a contract on the same subject concluded in May 
19¢_. It is written in Swedish. Translations of the contract and of all other Swedish documents cited in this case 
repat are by the author. This report uses contract for the Swedish word avtal, and agreement for the Swedish word 
dve-exskommelse. Both Swedish terms can, in principle, be used broadly to describe any sort ofagreement. Although 
it is rather common to use överenskommelse for agreements between states, avtal is also used for international 
agr==ments, particularly those that have a rather limited subject matter. Avital is almost always used to describe 
cormercial contracts. The implications of these different words were noz at issue in the case, and the use of 
coné=ect in this report is not intended to resolve the underlying issue regarding the nature of the instrument. 

E SVERIGES INTERNATIONELLA OVERENSKOMMELSER [hereinafter SO] 1993:8. SO is the official collection of 
Swed=n’s international agreements. 


2001] INTERNATIONAL DECISIONS 193 


all Nordic states on March 4, 1992. This agreement, which entered into force on January 16, 
1993—that is, six weeks after the conclusion of the Contract—was based on the 1971 Agree- 
ment on Cultural Co-operation between Denmark, Finland, Iceland, Norway and Sweden 
(1971 Agreement).* The subject matter of the 1971 Agreement was broad, and cooperation 
in the field of education was mentioned only in very general terms.” 

The 1992 Agreement, which refers to Article 3 of the 1971 Agreement, was adopted specifi- 
cally in order to provide for education, particularly professional education, in the upper 
secondary schools. According to Article 1 of the 1992 Agreement, each party undertakes to 
give applicants with a permanent residence permit in other Nordic countries access to its 
upper-secondary-school education, both ordinary and professional. The 1992 Agreement 
also states that such access to education should be given under the same conditions that 
govern the applicants with permanent residence in the country of education. Article 2 states, 
“Parties to this agreement and their school authorities shall refrain from demanding com- 
pensation from each other for education that is given to applicants from other Nordic 
countries who study at the upper-secondary-school level.” 

Education through upper secondary school of each student permanently domiciled in 
Sweden is financed by the local authority of the town district where the student resides.° The 
local authorities in Sweden are self-governing public entities in charge of administering 
practically all aspects of social life in town districts. In the field of education, the Swedish 
government’s National School Authority (Skolverket) centrally establishes general policies, 
study programs, and educational strategies. Within these constraints, the local authorities 
administer the schools independently. Students residing in one town district are admitted 
to study in the schools of another district only on condition that the local authorities of their 
home districts are prepared to cover the costs. 

A total of 260 students received flight-technician education in Vasteras between 1992 and 
1994. Thirty-three were Icelandic students. In 1994 the Local Authority requested full 
compensation from the Swedish government for the education given Icelandic students. 
The government compensated approximately 35 percent of the costs and refused to pay the 
rest (approximately four hundred thousand dollars). 

The Local Authority then invoked Article 3 in the Contract and requested the Icelandic 
Ministry to defray the rest of the costs. The ministry refused, arguing that it was the obli- 
gation of the Swedish government or the National School Authority to pay in accordance 
with Article 2 of the 1992 Agreement. Diplomatic negotiations between the governments 
of Sweden and Iceland did not resolve the problem.’ The Local Authority then brought an 
action against Iceland in the Västerås court of the first instance (Västerås tingsrätt) on April 
10, 1996. Iceland claimed immunity from suit.® 

In order to rule on the claim of immunity, the court of the first instance, in its decision 
of December 12, 1996, considered it important first to determine whether the Contract was 
a public- or a private-law contract. It noted that both the Local Authority and Iceland were 


4$O 1971:22. Both the 1971 Agreement on Cultural Co-operation Between Denmark, Finland, Iceland, Norway 
and Sweden (1971 Agreement) and 1992 Agreement on a Nordic Common Education at the Upper Secondary 
School Level (1992 Agreement) were concluded in all five Nordic languages. 

5 Article 3(e) of the 1971 Agreement provides: “The Parties shall expand the possibilities for students and others 
residing in any Nordic country to educate themselves and receive a degree in any other Nordic country’s edu- 
cational organizations.” 

ê In other Nordic countries these studies are financed by the state. 

7 The Swedish Ministry of Education tried, without success, to settle the dispute through negotiations with the 
Icelandic Ministry that continued until 1997. In October of that year the Swedish ministry informed the Local 
Authority that the dispute could not be settled through diplomatic negotiations, and that the dispute was one 
between the Local Authority and Iceland. 

It should be noted that although the Contract was between the Local Authority and the Icelandic Ministry, the 
action was brought against Iceland, not the ministry. In retrospect, one wonders whether doing so was either 
legally necessary or tactically wise. 
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puk-3tc-law entities. It then found that the undertaking of the Local Authority to provide 
education—as provided in the Contract—had to some extenta private-law character. Never- 
the ess, since education at the upper-secondary-school level was within the Local Authority’s 
competence (a public entity) and was regulated in detail by the 1985 Schools Act’ and 1992 
Upper Secondary Schools Ordinance,” the court found that the Contract also had, in part, 
a pulic-law character. This public-law character of the Cont-act, coupled with its being an 
exte~sion of the 1971 Agreement, indicated to the court that the dispute concerned a public 
act; -zeland therefore enjoyed immunity. 

Im .ts subsequent appeal to the Svea court of appeal (Svec hovrätt), the Local Authority 
clair-ed that because the Contract was of a private-law nature, Iceland either could not 
invoxe immunity or, by concluding the Contract, had waived -ts immunity. Iceland objected 
to tre latter claim (concerning the waiver of immunity) as inadmissible since it was intro- 
duced for the first time before the court of appeal. In its decision of June 3, 1997, the court 
of <=peal simply stated that there was no reason to assume that Iceland had waived its 
immunity. With respect to Local Authority’s other arguments, the court of appeal affirmed— 
in ra more than a short sentence—the conclusions of the lower court. The Local Authority 
the: appealed to the Supreme Court of Sweden. 

In its decision, the Supreme Court first reiterates that it is a general principle of inter- 
nat.anal law that an independent state cannot be compelled to appear as a party before a 
court of another state, or be subject to compulsory action ky the authorities of that state. 
The Court notes that this immunity has long been recognized in Swedish law, although it 
has. also been presumed that there may be cases in which immunity would be denied.” 
Apperently invoking the restrictive theory of immunity, the Gourt refers to a general prin- 
cip-e according to which immunity can be invoked only in disputes relating to sovereign acts 
as s.ch—but not in disputes concerning matters of a commercial or private-law nature. 

Taz Court acknowledges that establishing criteria for such a categorization of states’ acts 
is acontroversial matter. The form and nature of the act, as well as the purpose of the state, 
are wo such criteria. The Court admits, however, that it is difficult to formulate a distinction 
tha:3s applicable in all circumstances, and that, with respect t> this problem of formulation, 
it is squally difficult to speak of the established practice of states. The practical solution, in 
the. ew of the Court, is to make an assessment in each particular case of the circumstances 
tha-support one position or the other. 

At che center of the Supreme Court’s analysis is its observation that the Contract between 
Ice-and and the Local Authority “concerns a subject that is typically of a public-law nature 
anc. has also been regulated by an intergovernmental agreement mentioned in the Con- 
trac .”!* On this premise, the Court finds that Iceland’s act of concluding a contract with the 
Loca. Authority, regardless of the provision concerning the Local Authority's right to compen- 
satizn, must be considered as a sovereign act that gives Iceland the right to invoke immunity. 

VAih respect to the issue of waiver of immunity, the Supreme Court, referring to a case 
it decided in 1946, maintains that a state can waive its immunity in different ways before 


* Sollag 1985:1100. 

1€ ymnasieforordning 1992:394. 

1-The Court refers to a 1942 case that is probably its most comprehensive decision: regarding immunity. The 
case concerned the British government’s claim of immunity from the jurisdiction of the Swedish courts to order 
the s=juestration of a Norwegian-owned ship that was temporarily under British administration. In granting 
immanity, the Supreme Court delivered a detailed, well-reasoned decision that referred to the status of the 
primdle of state immunity in Germany, France, the United Kingdom, and the United States, and made a clear 
distacction between acta jure gestionis and acta jure imperii. Nytt Juridiskt Arkiv, Avd. I, Rättsfall fran Högsta 
Dornas-:olen [hereinafter NJA] 1942:24. 

12~ ocal Authority of Västerås v. Iceland, NJA 1999:112, at 825 [hereinafter Judgment]. 

1E XJA 1946:184. 
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a dispute arises; for example, when a contract to which a state is a party provides that dis- 
putes relating to the contract shall be settled by a court in another state. Although the 
Contract in the instant case contains a choice-of-law clause selecting Swedish law, the Court 
does not regard this clause as an unequivocal declaration of Iceland’s willingness to subject 
itself to the jurisdiction of the Swedish courts with respect to disputes under the Contract. 
Since Iceland has not otherwise waived its immunity, the Supreme Court affirms the grant 
of immunity to Iceland and rejects the claim of the Local Authority. 


* OK KOK 


In the small number of immunity cases that have been decided by the Supreme Court of 
Sweden since the early 1930s, the pattern that emerges is that the Court discusses the dif 
ference between public and private acts but generally considers all transactions between two 
public entities as public acts entitled to immunity. There is a decided reluctance to rule 
against the immunity of states (or states’ agents). The facts of the case are typically analyzed 
in a way that supports the desired conclusion—that is, to affirm immunity. 

The first point to observe in the present case is the relation between the Contract and the 
1971 and 1992 Agreements. The main question is whether the Contract should be regarded 
as an independent instrument. Finding that the Contract is not independent is the first step 
toward the conclusion that, because the Agreements are undoubtedly public acts, the Con- 
tract also should be considered as a sovereign act of Iceland that is entitled to immunity. 

The court of the first instance referred to the Contract as an extension of the 1971 Agree- 
ment, probably because the negotiations between the Local Authority and the Icelandic 
Ministry were commenced in May 1991 on the basis of the general framework of the 1971 
Agreement. But the fact is that the Contract itself refers to the agreement relating to edu- 
cation at the upper-secondary-school level, which undoubtedly is the 1992 Agreement (even 
though this agreement was concluded after the Contract was signed). 

Taking a different approach than the court of the first instance, the Supreme Court 
presents a detailed discussion of the 1992 Agreement as a substitute for the 1971 Agreement. 
This interpretation of the 1992 Agreement, however, is incorrect: the 1992 Agreement is a 
special agreement based on Article 3 of the 1971 Agreement but does not repeal the earlier 
agreement. Be that as it may, it is clear from both the form and the content of the Supreme 
Court’s decision that it considers the 1992 Agreement to be the basis of the Contract. 

The connection between the Contract and the 1992 Agreement is important when the 
substance of the dispute is to be considered. Iceland’s financial obligation to the Local 
Authority arises under the Contract only when and if the Swedish government fails to fulfill 
its obligations as provided in the 1992 Agreement. Nevertheless, with respect to the issue 
of immunity, the Contract can be viewed as a separate and independent agreement. The 
parties to the Contract, unlike the parties to the 1992 Agreement, are not both sovereign states. 
Moreover, the form and nature of the Contract is very different from the 1992 Agreement: 
the Contract involves the purchase of educational services in exchange for a promise to pay 
such costs as are not reimbursed by another party pursuant to another instrument. 

Whatever the substantive differences in the Swedish courts’ approaches to the legal issues 
in this case, it nevertheless seems that they were all attempting to reach a predetermined 
goal—that is, to find a way to affirm the grant of immunity. Although the court of the first 
instance was somewhat ambivalent about how to characterize the Contract, that court con- 
cluded that the Contract should be considered as a public-law contract; not only were the 
parties public in character, but the subject matter of the Contract is regulated by laws whose 
primary subject matter is public schools. As for the Supreme Court, it simply and unequivo- 
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calz states, without explanation, that the subject matter of the Contract is typically that of 
a public-law nature. Nevertheless, although schools administered by local authorities cannot 
suply education for profit, the Court does not consider that the education in question 
could have been provided by private schools. The Court’s conclusion thus seems to ignore 
the Eindamental character of the transaction, and to be based, instead, on the assumption 
that >ecause parties to the Contract are public entities, and because the services in question 
are teing supplied by public schools, the transaction necessarily belongs to the domain of 
puklic law for purposes of immunity. 

T-e Supreme Court states that one criterion for deciding upon immunity is whether the 
mezzure has a sovereign purpose. It can, of course, be maintained that providing essentially 
free public education for a state’s own population is a sovereign act. But the Contract 
conzerns the education of foreigners for a specific purpose and subject to full reimburse- 
merc of costs. The Court is completely silent concerning both the purpose of the Contract 
(training a number of students) and the character of the education in question (for example, 
whether it is to train military personnel or civilian technicians). With respect to this latter 
point, one may well wonder whether, since Iceland does not have an air force, the Supreme 
Cov-t would have reached a different conclusion if it had focused on the purpose of the 
education rather than on the legal status of the parties. 

Tre distinction between choice-ofFlaw clauses and choice-of-forum clauses is central to the 
Cov-zt’s conclusion that the parties’ choice of Swedish law to resolve disputes under the 
Cor.-ract does not constitute a waiver of immunity to the jurisdiction of the Swedish courts. 
The Court decides, in effect, that only when an express reference is made to a foreign court 
has = state party waived its immunity.'* This view certainly corresponds to the dominant legal 
thir Eing in certain other countries, such as the United Kingdom, where the idea of absolute 
immunity has had an undeniable impact on the practice of the courts.” It is quite another 
question, however, whether this view is the product of the precise weighing of all relevant 
factcrs on a case-by-case basis that the Supreme Court purports to embrace. Even ifa choice- 
of-la~ clause is insufficient to constitute a waiver of immunity, should not such a clause be 
considered as one factor relevant to the underlying characterization of the transaction as 
privete or public? It may be noted in this context that the definition of a treaty in Article 2 
of te Vienna Convention on the Law of Treaties requires that it be “governed by inter- 
natscnal law,” whereas the Contract is obviously governed by Swedish law. 

A hough none of the courts in this case reached the merits of the dispute, one wonders 
whether in cases like this one, judicial attention to issues such as the intentions of the parties 
and -heir good faith would be helpful in order to prevent abuse of immunity. The very act 
of concluding a specific contract with the Local Authority shows that Iceland probably 
considered the 1992 Agreement insufficient to guarantee access for Icelandic students to 
the desired education in Vasteras. The parties’ businesslike negotiations—to provide a 
service (technical education to a fixed number of students every year), to ensure financial 
com>ensation for that service, and even to include a dispute settlement clause—leave little 
room for misunderstanding that the nature of the Contract is substantially different from 
the 1992 Agreement. 


H The reporting lawyer who drafted the proposal for the Supreme Court’s decision had suggested that “through 
the psovision in the Contract that stipulates that in the event of disputes, Swedish laws should be applicable, the 
Republic of Iceland, which as a sovereign state has a right to immunity from the Swedish courts’ jurisdiction, has 
waived its immunity.” Judgment, supra note 12, at 823-24. The Court, however, came to the completely opposite 
conci2zsion in its decision. 

15 <Jalcolm Shaw, commenting on the 1978 State Immunity Act of the United Kingdom, writes, “A provision in 
an agreement that it is to be governed by the law of the UK is not to be taken as a submission [ofa foreign state 
to th= jurisdiction of UK courts].” MALCOLM N. SHAW, INTERNATIONAL LAW 517 (4th ed. 1997). 
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None of the courts involved in this case appears to have considered why the financial 
provision in Article 3 was included in the Contract if the Swedish government was in any 
event obliged to cover all costs of the Icelandic students pursuant to Article 2 of the 1992 
Agreement. This lapse is especially significant because the Icelandic Ministry’s interpreta- 
tion of the 1992 Agreement was that the costs of the studies should be defrayed by each 
school’s home country: as Iceland wrote in its submission to the Supreme Court, “According 
to the 1992 Agreement, the contracting parties—the Nordic countries—are responsible for 
the costs of education. If the Swedish government lays the responsibility of defraying the 
costs upon the Local Authority, it is a dispute between the Swedish government and the 
Local Authority.”’” What, then, is the raison d’étre of Article 3 of the Contract? 

It should have been clear to all concerned that if the Swedish government for any reason 
did not fulfill its obligations under the 1992 Agreement, it would lead to a dispute between 
the two governments, subject to the dispute settlement arrangements in the 1992 Agree- 
ment. From that perspective, the purpose of Article 3 of the Contract was to go further than 
the 1992 Agreement and to guarantee that taxpayers in Västerås would not be obliged to 
cover the extra costs for the Icelandic students’ education, whether or not the Swedish gov- 
ernment’s failure to pay Vasteras constituted a breach ofits obligations to Iceland. IfIceland 
had intended to incur no financial obligations toward the Local Authority, it would have 
made no sense to accept the inclusion of Article 3 in the Contract. The Supreme Court 
could perhaps have come to a different conclusion if it had paid more attention to the inten- 
tions of the parties in negotiating the Contract and to the question of whether Iceland was 
abusing its immunity. 

In its submission to the Supreme Court, the Local Authority stated, “The core issue is 
whether a state by invoking the right to absolute immunity under all circumstances shall be 
able to deny even the contracted obligations vis-a-vis other legal subjects.” The Court does 
not address this issue but through its decision shows that it continues to adhere to the old 
and established tradition of Swedish courts with respect to state immunity. In 1952, acting 
legal adviser of the U.S. Department of State, Jack B. Tate, wrote to the acting attorney 
general: 


[C]onstant references by the courts of [Sweden and two other countries] to the 
distinction between public and private acts of the state, even though the distinction was 
not involved in the result of the case, may indicate an intention to leave the way open 
for a possible application of the restrictive theory of immunity if and when the occasion 
presents itself.’? 


In the present case the Supreme Court purports to base its analysis on that distinction. 
However, given the purpose of the Contract, the intentions of the parties, and particularly 
the nature of the transaction, the application of the restrictive theory might more logically 
have resulted in a denial of immunity or, at the very least, a less unequivocal analysis. We 
may perhaps have to wait several more decades for a change in the actual practice of the 
Swedish courts in this respect. 


SAID MAHMOUDI 
Stockholm University 


18 Press Release, Icelandic Ministry of Education and Culture (July 14, 1995). 
1" Submission of the Republic of Iceland (Feb. 5, 1999) at 2, Judgment, supra note 12. 
*® Submission of the Local Authority of Västerås (Mar. 2, 1999) at 2, Judgment, supra note 12. 


I Changed Policy Concerning the Granting of Sovereign Immunity to Foreign Governments, 26 DEP’T ST. BULL. 
984, 984 (1952). 
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Soverrign immunity—tort exception—jus cogens violations—World War II rebarations—inter- 
rational humanitarian law . 


PREFECTURE OF VOIOTIA V. FEDERAL REPUBLIC OF GERMANY. Case No. 11/2000. 
Arezos Pagos (Hellenic Supreme Court), May 4, 2000. 


Hastorically, Greek courts were among the first to embrace what came to be known as the 
res-~ctive theory of sovereign immunity.’ In deciding to deny immunity tc Germany for acts 
juretmperiiin breach of jus cogens obligations, and thus to uphold the Leivadia district court 
(Pceymeles Protodikeio Leivadias) decision to the same effect,” Areios Pagos (Hellenic Supreme 
Court) may have followed a well-established tradition of innovation, perhaps actively 
con-ibuting to the consolidation of an emerging rule of customary international law. The 
case of Prefecture of Voiotia v. Federal Republic of Germany arose from the petition on cassation? 
brce2ght by Germany against the default judgment of the district court, which awarded 
darcages of nearly 9.5 billion drachmas (approximately $30 million) as indemnity for atroc- 
ities, including willful murder and destruction of private property, committed by the German 
occapation forces in the village of Distomo on June 10, 1944. 

Farsuant to Article 28(1) of the Greek Constitution, a generally accepted rule of inter- 
natinal law constitutes an integral part of the Greek legal order, supersedling any statutory 
pre=sion to the contrary.* Areios Pagos regarded this incorporation as including state 
immunity, an institution that “in its contemporary manifestation . . . constitutes a conse- 
querce of the sovereignty, independence, and equality of states and purdorts to avoid any 
interference with international affairs.” The internationally prevailing view differentiates 
between absolute immunity and relative immunity, allowing for immunity only regarding 
acts. carried out in the exercise of sovereign power (acta jure imperi); in contrast, the state 
is accorded no special protection in circumstances where it acted as fiscus in a private-law 
relazonship (acta jure gestionis). In the Court’s words, “The distinction between acts jure imperii 
and. -ure gestionis is effected on the basis of the law of the forum and using as a basic criterion 
the nature of the act carried out by the foreign state, i.e., whether it involves the exercise 
of a sovereign power.” 

T<ese rules are reflected in the European Convention on State Immunity (European Con- 
ver. ion), which “constitutes a codification of the pre-existing customary -aw in continental 


! S~ Soviet Republic (Immunity in Greece) case, 40 THEMIS 486 (Cour d'Athènes, 1928) , reprinted in 4 ANNUAL 
DIGEST OF PUBLIC INTERNATIONAL LAW CASES, No. 109, at 172 (1927-28); ELEANOR W. ALLEN, THE POSITION OF 
FOREIGN STATES BEFORE NATIONAL COURTS 301 (1933). 

® See Ilias Bantekas, Case Report: Prefecture of Voiotia v. Federal Republic of Germany, 42 AJIL 765 (1998); 
Maré Gavouneli, War Reparation Claims and State Immunity, 50 REVUE HELLENIQUE DE DROIT INTERNATIONAL 595 
(199). For a case in which the more traditional approach prevails under similar facts, see Case No. 93/1998 (court 
of frst instance of Larissa), NOMIKO BHMA 1098 (1998). 

3 Eor an overview of the Greek system of civil procedure, see Konstantinos D. Kerameus, judicial Organization 
and, vil Procedure, in INTRODUCTION TO GREEK LAW 265 (Konstantinos D. Kerameus & Phaedon J. Kozyris eds., 
2d rex. ed. 1993). The case of Prefecture of Voiotia v. Federal Republic of Germany, Case No.11/20)0 (Areios Pagos (Sup. 
Ct. x Greece), May 4, 2000) [hereinafter Judgment], is not available in an official reporter. The page numbers in 
this case report are based on a copy of the decision obtained from Areios Pagos. All translations from the Greek 
are by the authors. The full text of the decision, translated into English, will be published in a forthcoming issue 
of tha Revue Hellénique de Droit International. An earlier stage of this case is discussed in Ilias Ear:tekas, Case Report: 
PreZecture of Voiotia v. Federal Republic of Germany, 92 AJIL 765 (1998). 

4{)n the status of international lawin the Greek legal order, see Emmanuel Roucounas, Grècs, in L INTEGRATION 
DU OIT INTERNATIONAL ET COMMUNAUTAIRE DANS L’ORDRE JURIDIQUE NATIONAL 287 (Pierre Michel Eisemann 
ed., 396); A. A. Fatouros, International Law in the New Greek Constitution, 70 AJIL 492, 501 (1976). 

* fi:dgment, supra note 3, at 3. 

6 Fi Greek courts have long advocated the use of this criterion. See Abouteboul v. L'État Hellénique (Tribunal Mixte 
de P-emiére Instance d’Alexandrie, 1948), reported in 1 REVUE HELLENIQUE DE DROIT INTERNATIONAL 280 (1948). 

” European Convention on State Immunity, May 16, 1972, entered inte force June 11, 1975, ETS No. 74, 11 ILM 
470 1972) [hereinafter European Convention]. The text of, and other information abcut, the Convention is 
availaple online through the Council of Europe Web site, <http://www.coe.int/>. 
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Europe.” Although the European Convention has been ratified by only eight states’ (includ- 
ing Germany, but not Greece), the Court did not see this lack of widespread ratification as 
affecting the customary nature of its provisions; indeed, several states not parties to the 
European Convention—namely, Italy, France, and Greece itself—were among the pioneers 
of restrictive state immunity. According to Article 11 of the European Convention, a state 
cannot claim immunity from the jurisdiction of a court in another state in proceedings to 
redress for injuries to persons (including willful bodily harm, negligent bodily harm, and 
manslaughter) or damage to property, “irrespective of whether the tort was carried out by 
the contracting State jure imperii or jure gestionis.”!° The only prerequisites for the application 
of this rule are that the act or omission took place in the territory of the forum and that the 
person who committed the act or omission was present in the territory of the forum at the 
time of the act or omission. 

As further evidence of the customary nature of the tort exception to sovereign immunity, 
the Court noted that there were similar provisions in recent legislative texts; in Article 12 
of the 1991 Draft Articles on Jurisdictional Immunities of States and Their Property (ILC 
Draft Articles) adopted by the International Law Commission (ILC) and confirmed by the 
Commentary thereto; and in Article 2(2) (e) of the draft articles attached to the Resolution 
on “Contemporary Problems Concerning the Immunity of States in Relation to Questions 
of Jurisdiction and Enforcement” (IDI Resolution) adopted by the Institut de Droit Inter- 
national (IDI) at its 1991 Basel session.” The Court also drew upon U.S. case law—in particu- 
lar, Letelier v. Republic of Chile'* and Liu v. Republic of China’®—to support its conclusion that 
there is a customary rule of international law restricting sovereign immunity in the case of 
torts committed in the territory of the forum by persons present in the same territory “even 
if these were acta jure imperii.” 

The Court recognized that the atrocities attributed to the German state may well have 
been committed in situations involving armed conflicts, for which immunity is retained.” 
It therefore took the next logical step and characterized the facts of the case in such a way 
as to remove them from the application of the rule: 


[I]n case of military occupation that is directly derived from an armed conflict and that, 
according to the by now customary rule of Article 43 of the Regulations Concerning the 
Laws and Customs of War on Land attached to the 1907 Hague IV Convention,” does 
not bring about a change in sovereignty or preclude the application of the laws of the 


° Judgment, supra note 3, at 14. 

* The states are Austria, Belgium, Cyprus, Germany, Luxembourg, the Netherlands, Switzerland, and the United 
Kingdom. Portugal has signed the Convention but has not yet ratified it. See supra note 7. 

10 Judgment, supra note 3, at 4. 

1 Express reference is made to Section 1605(a) (5) of the United States’ Foreign Sovereign Immunities Act of 
1976, 28 U.S.C. §§1330-1332, 1391, 1441, 1602-1611 (1994 & Supp. II 1996); Section 5 of the United Kingdom's 
State Immunity Act, 1978, ch. 33; Section 6 of Canada’s Sovereign Immunity Act, 8 R.S.C., ch. S-18 (1985); Section 
13 of Australia’s State Immunity Act of 1985, ch. 196; Section 6 of South Africa’s Foreign State Immunity Act of 
1981, reprinted in Materials on Jurisdictional Immunities of States and Their Property, UN Doc. ST/LEG/ 
SER.B/20, U.N. Sales No. E/F.81.V.10 (1982); and Section 7 of Singapore’s State Immunity Act of 1979, reprinted 
in id. SeeJudgment, supra note 3, at 5. 

*® Report of the International Law Commission on the Work of Its Forty-Third Session, [1991] 2 Y.B. INT'L L. 
COMM’N, pt. 2, at 44, UN Doc. A/CN.4/SER.A/Add.1 [hereinafter ILC Draft Articles]; see Judgment, supra note 3, 
at 5-6. 

13 1991-II INSTITUT DE DROIT INTERNATIONAL ANNUAIRE 268; see Judgment, supra note 3, at 6. 

14 488 F.Supp. 665 (D.D.C. 1980). 

15 892 F.2d 1419 (9th Cir. 1989). 

© Judgment, supra note 3, at 7. 

17 See ILC Draft Articles, supra note 12, at 44 (comment on Art. 12); see also European Convention, supra note 
7, Art. 31; State Immunity Act (UK), supra note 11, sec. 16(2). 

*® [Authors’ note: Convention (No. IV) Respecting the Laws and Customs of War on Land, with Annex of 
Regulations, Oct. 18, 1907, 36 Stat. 2277, 1 Bevans 631; see Maria Gavouneli, The Status of Humanitarian Law in 
Greece, 52 REVUE HELLENIQUE DE DROIT INTERNATIONAL 621, 623 n.5 (1999).] 
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occupied State, crimes carried out by organs of the occupying power in abuse of their 
sovereign power do not attract immunity.” 


Chazacterizing the specific facts of the case, the Court noted that among the crimes not 

prctected by immunity were “reprisals against a specific and limited number of innocent and 

whoty uninvolved citizens for specific sabotage acts carried out by underground groups.””” 
O- the basis of the above considerations, the Court held that 


the torts in question (murders that also constitute crimes against humanity) were 
directed against specific persons limited in number who resided in a specific place, who 
had nothing to do with the resistance activity resulting in the death of German soldiers 
taking part in a terror operation against the local population .... [Thev were] hideous 
murders that objectively were not necessary in order to maintain the military occupation 
of the area or subdue the underground action, carried out in the territory of the forum 
by organs of the German Third Reich in an abuse of sovereign power.” 


Furthermore, such acts were “in breach of rules of peremptory international law (Article 46 
of tre [Hague IV Convention] Regulations), and they were not acts jure imperii.” The Court 
therefore concluded that Germany had tacitly waived the privilege of immunity and that 
Gre2k courts had jurisdiction to adjudicate the case. 

Tbere was a strong dissenting opinion by five members of the Court, including the widely 
resected Chief Justice Matthias.” The minority view was that there is no general customary 
rul=of restrictive sovereign immunity—as yet. The European Convention did not constitute 
at tre time of its adoption, nor does it constitute today, a codification of customary rules,”* 
and -here is no other international convention containing similar rules. The lack of state 
corzent is also manifest in the failure of the world community to adopt a convention based 
on ize ILC Draft Articles or the IDI Resolution. This lack of consent is, indeed, precisely the 
reason why a number of jurisdictions have chosen to promulgate domestic laws stipulating 
exceptions to state immunity; the domestic decisions cited in the majority decision are ones 
that. rather than applying international law, apply domestic law regulating the jurisdiction 
of the courts of the forum.” 

I; the dissent’s view, even if there is a distinct tendency towards restrictive immunity, 
thee is no such tendency with respect to acts jure imperii. Cited in this context was the 1983 
Inter-American Draft Convention on Jurisdictional Immunity of States*°—in particular, 
Article 6(e) read in conjunction with Article 5(1)—prepared by the Inter-American Judicial 
Committee. Also cited as evidence of state practice were I Congresso del Partido” and Kuwait 
Aireays Corp. v. Iraqi Airways Co.,” in which the House of Lords held that acts jure imperii 
retan the privilege of immunity.” 

Foar members of the Court” also dissented on the majority's interpretation of the armed 
con:.ict clause. Both the European Convention and the ILC Draft Articles expressly preserve 
imma_inity in situations involving armed conflicts—and with good reason, these dissenters 


© udgment, supra note 3, at 10. 

*C “J, at 10-11. 

Fw at 14-15. 

= vJ, at 15. 

* Tn addition to Matthias, they were Justices Theodore Bakas, Aristides Krommydas, Georgios Rigos, and 

Korstantinos Vardavakis. 

*<_udgment, supra note 3, at 8. 

2 Sze id. The cases referred to are Letelier v. Republic of Chile, supra note 14, and Liu v. Republic of China, supra note 15. 
£ Sater-American Draft Convention on Jurisdictional Immunity of States, Jan. 21, 1983, reprinted in 22 ILM 292 (1983). 

** 1983] 1 A.C. 244. 

°F -1995] 3 AIL E.R. 694. 

E Sze Judgment, supra note 3, at 9. 

c =xcept for Krommydas, the same group of justices, see supra note 23, dissented on this second point. 
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argue, since the use of force constitutes the act jure imperii par excellence. There has not 
been one instance of state practice or any court decision to the contrary.” Distasteful as the 
military action might have been, it was still carried out as a collective reprisal against the 
enemy, thus falling squarely within the armed conflict clause. Moreover, even were such acts 
to be considered a breach of jus cogens, there can be no exception to the sovereign immunity 
of the German state “since there is no customary rule according to which such a breach 
would engender a tacit waiver of sovereign immunity.”” 


KK OK OK 


The doctrine of restrictive immunity, now in widespread use, has excluded commercial 
or other private transactions from immunity for some time. Moreover, it is becoming in- 
creasingly common for courts to hold that the mere sovereign or public character of an act 
is not sufficient to guarantee states immunity from the jurisdiction of other states’ courts. 
Consideration is given to the nature of the violated norm—in particular, if it constitutes a 
peremptory norm of international Jaw.” Violation of such jus cogens and other norms 
increasingly entails personal criminal liability, even in cases where these acts would have 
otherwise been described as jure imperii.” As the minority view in the present case demon- 
strates, however, this position is not universally accepted. 

Two fundamental and related questions arise in Voiotia. First, to what extent may domestic 
courts or legislatures unilaterally deviate from established rules of international law when 
they perceive that such rules are in the process of being changed by emerging norms? 
Second, is it correct to assume that because the scope of personal immunity has been re- 
stricted in the last decade before national and international forums, rules providing for state 
immunity, in general, should also be restricted beyond the tort exception? 

The Court seems to be answering the first question rather liberally. Nevertheless, although 
this liberal approach has led to a result in the present case that many consider to be laud- 
able, this approach has the potential for abuse: other courts might see it as providing an 
opportunity to deviate from accepted international legal standards and to disregard the 
established process by which the practice of states comes to be accepted as customary 
international law. 

The second question was not addressed by the Court, but the influence on stateimmunity 
cf the change in practice regarding personal immunity is apparent in the present case— 
particularly in the Court’s explicit reference to the jus cogens character of the regulations 
annexed to the Hague IV Convention. The only conventional instrument on the subject 
remains the European Convention, which was deliberately conceived not as a codification 
cf existing rules,” but rather as a consolidation of a tentative trend towards restrictive 


3! See Judgment, supra note 3, at 13. 

32 Yd. at 17. 

3 In Regina v. Bow Street Stipendiary Magistrate, ex parte Pinochet Ugarte (no. 3), [1999] 2 AI E.R. 97, [1999] 2 WLR 
827, the majority of the House of Lords held that international crimes such as torture cannot constitute official 
acts ofa head of state. Seestatements of Lords Browne-Wilkinson, Hutton, and Saville, [1999] 2 All E.R. at 847, 899, 
903. Consequently, a former head of state cannot claim immunity for such acts. In 1996 the United States’ Foreign 
Sovereign Immunities Act, supra note 11, was amended by the Anti-Terrorism and Effective Death Penalty Act, 
Pub. L. No. 104-132, § 221, 110 Stat. 1214, 1241 (1996) (codified at 28 U.S.C. §§ 1605(a), 1610(a) (Supp. IT 1996)). 
The latter act deprives foreign states, in certain circumstances, of immunity from claims for damages arising from 
terrorist or similar activities. See Monroe Leigh, 1996 Amendments to the Foreign Sovereign Immunities Act with Respect 
to Terrorist Activities, 91 AJIL 187 (1997). 

4 See Ex parte Pinochet Ugarte (no. 3); Jimenez v. Aristeguieta, 311 F.2d 547 (5th Cir. 1962) (committing fraud 
not an act of state); United States v. Noriega, 746 F.Supp. 1506 (S.D. Fl. 1990) (drug trafficking by a de facto head 
of state not a sovereign act); Hilao v. Estate of Marcos (Jn re Estate of Marcos, Human Rights Litigation), 25 F.3d 
1467 (9th Cir. 1994) (acts of torture and murder perpetrated for personal benefit not public acts). 

% Seel. M. Sinclair, The European Convention on State Immunity, 22 INT’L & COMP. L.Q, 254, 283 (1973); see also 
Marie-Odile Wiederkehr, La Convention européenne sur l'immunité des Etats du 16 mai 1972, in [1974] ANNUAIRE 
FRANÇAIS DE DROIT INTERNATIONAL 924. 
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imrranity. This trend did not quite manifest itself in the ULC Draft Articles, which were 
ceriainly much more conservative in their outlook,” but i: found a fertile ground in a 
nur-ber of national statutes,” which proceeded to resolve the issue—at least as far as their 
dorzestic courts were concerned—in the absence of a well-articulated international rule on 
the :bject. Although clearly not an astounding success, the European Convention, ILC 
Draft Articles, and the IDI Resolution reflect today “with sufficient general accuracy” both 
the =revailing doctrine in theory and the current practice of states. In this context, the 
disse-1ting justices were perhaps excessively conservative in denying the customary character 
of tks principle of restrictive sovereign immunity”—an issue that has arisen again, and 
mo-= directly, in a subsequent case.” The point that the dissenters arguably missed is that 
the t>rt exception to state immunity may shay: be interpreted as cutting across the traditional 
distixction between private and public acts.“ 

ILC members were, during their deliberations, fully aware of the possibility that the tort 
exc=ption may open the way for lawsuits against foreign stazes for torts committed in the 
exerrise of governmental function or authority—which would normally be protected by 
soveceign immunity.” State practice, however, remains scarce. Only in Von Dardel v. USSR 
did a U.S. district court directly apply international law, albert under the rationale that the 
For=sgn Sovereign Immunities Act “incorporates preexisting standards of international 
law *~ In all other cases involving a public-law tort, courts applied the traditional distinction 
bet*zen acta jure imperiiand jure gestionis, and have therefore affirmed immunity. Indeed, 
this continuing application of the traditional doctrine of sovereign immunity may be the 


-Tze European Convention constituted a breakthrough in two ways: first, itadopted the principle of restrictive 
imirtaity (even through common law countries adhered up to that poinz in principle to absolute immunity); 
secoral, although it respected the strict differentiation between immunity <rom jurisdiction and immunity from 
exection, it nevertheless came up with an alternative regime whereby decisions rendered in one member state 
wou.dibe recognized and executed in another member state. The ILC DraftArticles, supranote 12, showa distinct 
tencency towards more traditional approaches, taking every available opportunity to affirm state immunity, 
espectilly regarding immunity from enforcement. Indeed, the tort exception there was conceived in very restric- 
tive zems, and its possible expansion to cover public torts has been the source of some alarm (and may explain 
why te draft was shelved for so long). For a thorough overview, see Catherine Kessedjian & Christoph Schreuer, 
Le Pest d’Articles de la Commission du Droit International des Nations-Unies sur les Immunités des Etats, REVUE GENERALE 
DE CYDIT INTERNATIONAL PUBLIC 299 (1992); Burkhard Hess, The Internaticnal Law Commission's Draft Convention 
on the turisdictional Immunities of States and Their Property, 4 EUR. J. INT'L L. 269 (1993). 

31 Ger the states that enacted statutes, see supranote 11. The irony that common law countries found it necessary 
to pa- statutes, whereas civil law countries continued to develop the law on a case-by-case basis, has not escaped 
the legal community. See, e.g., CHRISTOPH H. SCHREUER, STATE IMMUNITY: SOME RECENT DEVELOPMENTS 4 (1988). 
Note however, the enactment of the first ever sovereign immunity statute in a civil law country: Ley 24488 
(Inra_nidad jurisdiccional de los Estados extranjeros ante los tribunales argentinos), June 22, 1995, BOLETÍN 
OFIczL, June 28, 1995. 

SET S)PPENHEIM’S INTERNATIONAL LAW 343 (Robert Jennings & Arthur Watts eds., 9th ed. 1992); see IAN BROWNLE, 
PRIMCEPLES OF PUBLIC INTERNATIONAL LAW 325-83 (5th ed. 1998); ROSALYN HIGGINS, PROBLEMS AND PROCESS: 
INTEENATIONAL LAW AND How WE USE IT 79 (1994). 

e case arose out ofa similar episode of wartime pillage and carnage. The First Chamber of Areios Pagos, 
und= Chief Justice Matthias, remanded the case, No. 131/2001 (Feb. 5, 2001) (on file with authors), to the 
Sup ~=ne Special Court (Anotato Eidiko Dikastirio) a constitutional court of ‘Himited jurisdiction established under 
Artic « 100 of the Greek Constitution. Included within the latter court’s jurisdiction is the determination of 
whe-er specific international norms qualify as “generally accepted rules” within the meaning of Article 28(1). 
See Fnedromos Dagtoglou, Constitutional and Administrative Law, in INTROCUCTION TO GREEK LAW, supra note 3, 
at 21. 29. The particular issue raised by the post- Voiotia case is whether suck rules include the tort-liability excep- 
tion. contained in the European Convention. 

10 Se SCHREUER, supra note 37, at 47-51; Chistine Chinkin, A Critique of she Public/Private Dimension, 10 Eur. J. 
INTL. 387, 389 (1999). 

4L Ste Fifth Report on Jurisdictional Immunities of States and Their Property, [1983] 2 Y.B INT’LL. COMM’N, pt. 
1, pazas. 65, 67, UN Doc. A/CN.4/363/Add.1; cf. Eighth Report on Jurisdicional Immunities of States and Their 
Prop=-ty, para. 18, UN Doc. A/CN.4/396 (1986). 

** 623 F.Supp. 246, 252 (D.D.C. 1985). For the United States’ sovereign inrmunity law, see supra notes 11 and 33. 

4 See, e.g, Saudi Arabia v. Nelson, 507 U.S. 349 (1993); Keith Highet & George Kahale III, Case Report: Saudi 
Arab= v. Nelson, 87 AJIL 442 (1993). In the British context, see Al-Adsani v. Government of Kuwait, [1996] TIMES 
L. RZ=. 192, leave to appeal denied, 107 TLR 536 (1996). There is a comment ọn the latter case by Michael Byers in 
1990 Brit. Y.B. INT'L L. 537 (1996). 
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reason behind the recent move towards the personal accountability of the agents of the 
tortfeasor state.“ 

Despite national courts’ reluctance to restrict sovereign immunity, the Court in Voiotia 
not only expressly affirmed that the tort exception applies to all acts carried out by a foreign 
state, irrespective of whether they are acta jure imperii or jure gestionis, but proceeded to hold 
that the torts in question constituted, in fact, crimes against humanity. As such, the acts 
involved a breach of jus cogens and therefore resulted in a tacit waiver of immunity on the 
part of the perpetrator state. The Court offered no authority in support of this position, and 
no further explanation for the logical leaps involved in the reasoning. The dissenting jus- 
tices were able to assert only that no such rule exists. Indeed, the Juge Rapporteur in his 
report took note of this argument to comment: 


In our opinion we are at the stage of emergence of a practice of founding jurisdiction 
of the courts of the forum (as the most appropriate) to adjudicate compensation claims 
brought by individuals against a foreign State for breaches of jus cogens rules and 
especially those safeguarding human rights, provided that there exists a link between 
such breaches and the forum state.” 


He nevertheless did not believe that the Court should lend its authority to the further 
consolidation of this practice concerning jus cogens rules; under the circumstances of the 
case at hand, the breach of jus cogens rules constituted a tort with a sufficient link to the 
forum to permit the application of the tort exception to state immunity. 

The only established sanctions for the breach of a jus cogens rule are those of Articles 53 
and 64 of the 1969 Vienna Convention on the Law of Treaties,“ whereby a treaty is rendered 
void if it conflicts with a peremptory norm either at the time of its conclusion or as a result 
of the emergence ofa new norm of that type. Another is arguably proposed in the ILC Draft 
Articles,” provided that the international “crime” articulated in Article 19 is equated— 
contrary to what the ILC intended“—with a jus cogens rule.® Should there be a new sanc- 
tion, namely denial ofimmunity, for breaches of peremptory norms by states? The argument 
has been put passionately,” but not authoritatively.” 


“ See supra notes 33-34. Note, however, Rosalyn Higgins, The Role of Domestic Courts in the Enforcement of 
International Human Rights: The United Kingdom, in ENFORCING INTERNATIONAL HUMAN RIGHTSIN DOMESTIC COURTS 
37, 53 (Benedetto Conforti & Francesco Francioni eds., 1997): “[A] cts in the exercise of sovereign authority (acta 
ture imperii) are those which can only be performed by states, but not by private persons. Property deprivation 
might fall in this category; torture would not” (footnote omitted). 

1 Nicolaos Georgilis, Eisigitiki Ekthessi [Report] (Mar. 20, 2000), 31 DIKE 706 (2000), at 715 [in Greek]; ef 
International Law Association, Committee on International Human Rights Law and Practice, Final Report on the 
Exercise of Universal Jurisdiction in Respect of Gross Human Rights Offences (69th Conference; 2000), obtainable from 
<http://www.ila-hq.org/>; see alsoProsecutor v. Furundžija, Judgment, No. IT-95-17/1-T, para. 156 (Dec. 10, 1998), 
obtainable from <http://www.un.org/icty/ind-e.htm>, reprinted in 38 ILM 317 (1999), where it was stated that the 
universal jurisdiction exercised by states in cases of torture is one of the consequences of the jus cogens character 
bestowed upon the relevant prohibition by the international community. 

“ Vienna Convention on the Law of Treaties, opened for signature May 23, 1969, 1155 UNTS 331. 

4? See Draft Articles on State Responsibility, Part I, [1980] 2 Y.B. INT'L L. COMM’N, pt. 2, at 26, 32, UN Doc. 
A/CN.4/SER.A/1980/Add.1. See also, e.g., INTERNATIONAL CRIMES OF STATE: A CRITICAL ANALYSIS OF THE ILC’S 
DRAFT ARTICLE 19 ONSTATE RESPONSIBILITY ( Joseph Weiler, Antonio Cassesse, & Marina Spinedi eds., 1989). Note, 
however, that in his First Report on State Responsibility, UN Doc. A/CN/4/490/Add.3, para. 101 (1998), the new 
rapporteur, James Crawford, proposed both the deletion of Article 19 from the state responsibility draft and the 
treatment of international crimes under a separate heading. See UN Doc. A/CN.4/L.600 (2000). For an overview 
of these developments, see James Crawford, Pierre Bodeau, & Jacqueline Peel, The ILC’s Draft Articles on State 
Responsibility: Toward Completion of a Second Reading, 94 AJIL 660 (2000). 

48 See Draft Articles on State Responsibility, Part I, supra note 47, at 120 (comment on Art. 19). For a general 
discussion, see Michael Byers, Conceptualising the Relationship Between Jus Cogens andErga Omnes Rules, 66 NORDIC 

J- INTLL. 211, 215-16 (1997). 

* See Alain Pellet, Can a State Commit a Crime? Definitely, Yes! 10 EUR. J. INT’LL. 425, 428-29 (1999). For a general 
overview, see A. J. J. de Hoogh, The Relationship Between Jus Cogens, Obligations Erga Omnes and International Crimes: 
Peremptory Rules in Perspective, 42 AUSTRIAN J. PUB. INT’L L. 183 (1991). 

°° See Andrea Bianchi, Immunity Versus Human Rights: The Pinochet case, 10 EUR. J. INT'L L. 237, 262-65 (1999); 
Mathias Reimann, A Human Rights Exception to Sovereign Immunity: Some Thoughts on Princz v. Federal Republic of 
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In the absence of such a rule, the argument supporting a tacit waiver of immunity” in 
suc’ situations is weak.” All international instruments on the subject require the express 
consent of the interested party for submitting to the jurisdiction of the forum state. At- 
tencpts to find such implied consent in multilateral treaties have been summarily repulsed, 
even under the United States’ Foreign Sovereign Immunities Act.** The adoption of this contro- 
versal waiver argument in Voiotia can be attributed only to an acute case of judicial activism. 

The Court’s decision to invest with its authority what can at best be described as an 
emerging rule of international law will undoubtedly have repercussions. Indeed, the final 
act -f the drama has yet to be played out. Invoking the requirement for an etfective remedy 
as amecessary component ofa fair trial under Articles 6 and 13 of the European Convention 
on iduman Rights, the claimants have already attempted to enforce this decision against 
sucit 2manations of the German state as the Goethe Institut Athen and the German Archae- 
ologizal School. Recourse to the European Court of Human Rights is also being discussed.” 


MARIA GAVOUNELI, Hellenic Institute of International & Foreign Law 
ILIAS BANTEKAS, University of Westminster 


Asycam—right of parent to represent child—effect of parent’s residence in Cuba—administrative law— 
judicial review of immigration decision 


GORZALEZ EX REL. GONZALEZ V. RENO. 212 F.3d 1338, rehearing denied, 215 F.3d 1243, certiorari 
desied, 120 S.Ct. 2737 (2000). 
U.S. Court of Appeals for the Eleventh Circuit, June 1, 2000. 


Ina unanimous opinion, the Court of Appeals for the Eleventh Circuit (per Edmondson, 
J.) ucheld a district court decision’ dismissing the plaintiff Elidn Gonzalez’s suit against the 
Imr-tgration and Naturalization Service (INS), which had denied the validity of asylum 
appications filed for him and in his name. Elian González is a six-year-old boy whose father ` 
in Caba—his sole surviving parent—opposed any such application. Relying primarily on the 
criteria for judicial review set forth in Chevron U.S.A. Inc. v. Natural Resources Defense Council, 


Gerremy, 16 MICH. J. INT'L L. 403 (1995); see also Jordan J. Paust, Federal Jurisdiction over Extraterritorial Acts of 
Terrcrizm and Nonimmunity for Foreign Violators of International Law Under the FSIA and the Act of State Doctrine, 23 VA. 
J. Invi L. 191, 193 (1983). 

51 The argument was, however, decisively rejected in Argentine Republic v. Amerada Hess Shipping Corp., 488 U.S. 
428 989), Princz v. Federal Republic of Germany, 26 F.3d 1166 (D.C. Gir., 1994), and Siderman de Blake v. Republic 
of Arzeutina, 965 F.2d 699 (9th Cir. 1992). See also Christian Tomuschat, Individual Reparation Claims in Instances 
of Geexe Human Rights Violations: The Position Under General International Law, in STATE RESPONSIBILITY AND THE 
INDr7 DUAL 1, 16-18 (Albrecht Randelzhofer & Christian Tomuschat eds., 1999), 

52 Sæ Thora A. Johnson, A Violation of Jus Cogens Norms as an Implicit Waiver of Immunity Under the Federal Sovereign 
Immzeities Act, 19 MD. J. INT'L L. & TRADE 259 (1995); Andrea Bianchi, Overcoming the Hurdle of State Immunity in 
the Exxaestic Enforcement of International Human Rights, in ENFORCING INTERNATIONAL HUMAN RIGHTS IN DOMESTIC 
COURIS, supra note 44, at 405, 422-24. 

53 Se Magdalini Karagiannakis, State Immunity and Fundamental Human Rights, 11 LEIDENJ. INT'L L. 9, 20-21 
(1995); Juergen Bréhmer, Diplomatic Immunity, Head of State Immunity, State Immunity: Misconcedtions of a Notorious 
Humer Rights Violator, 12 LEIDEN J. INT'L L. 361, 363-66 (1999). 

5 << Frolova v. Union of Soviet Socialist Republics, 761 F.2d 370 (7th Cir. 1985); Von Dardel v. USSR, 736 
F.Suxz. 1 (D.C. Cir. 1990). The notion of implied consent was severely criticized by Chief Justice Rehnquist in 
Argeazme Republic v. Amerada Hess Shipping Corp., 488 U.S. at 442-43. For an overview, see JUERGEN BROHMER, STATE 
IMMUNITY AND THE VIOLATION OF HUMAN RIGHTS 190-96 (1997). 

55 Three similar cases are currently pending before the European Court of Human Rights. See McElhinney v. 
Ireland and United Kingdom, Admissibility, App. No. 31253/96 (Eur. Ct. H.R., Feb. 9, 2000), Al-Adsani v. United 
King-om, Admissibility, App. No. 35763/97 (Eur. Ct. H.R, Mar. 1, 2000); Fogarty v. United Kingdom, Ad- 
missitility, App. No. 37112/97 (Eur. Ct. H.R., Mar. 1, 2000). The decisions are obtainable from <http:// 
www-echr.coe.int. 

1 Gonzalez ex rel. Gonzalez v. Reno, 86 F.Supp.2d 1167 (S.D. Fla.), aff'd, 212 F.3d 1338 (2000) [hereinafter 
Gonzziez district court decision]. The Elian Gonzalez case is discussed in Sean D. Murphy, Contemporary Practice 
of the United States, 94 AHIL 516 (2000). 
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Inc.,” the court of appeals ruled that the INS had not acted arbitrarily or capriciously and 
had not abused its discretion. “The Court neither approves nor disapproves of the INS’s 
decision to reject the asylum applications filed on Plaintiff's behalf, but the INS decision did 
not contradict” the statute.’ Specifically, the court found that the INS, after intensive 
interviews with the boy’s father, was properly “exercising its gap-filling discretion”* on the 
basis of governing law, procedures, and guidelines when it determined: 


(1) stx-year-old children lack the capacity to sign and to submit personally an appli- 

cation for asylum; 

(2) . . . six-year-old children must be represented by an adult in immigration matters; 
. (3) absent special circumstances,’ the only proper adult to represent a six-year-old child 

is the child’s parent, even when the parent is not in this country; and, 

(4) that the parent lives in a communist-totalitarian state (such as Cuba), in and of itself, 

does not constitute a special circumstance requiring the selection of a non-parental repre- 

sentative. 


In addition, the court gave short shrift to a constitutional due process claim, reaffirming 
the plenary powers of Congress and the executive branch in immigration matters and holding 
that aliens seeking admission had only the statutory rights given them by Congress.’ The 
court also upheld the district court’s refusal to appoint a guardian ad litem, finding that the 
child, as plaintiff, had been “ably represented in district court by his next friend”’—his pa- 
ternal great-uncle, Lazaro Gonzdlez—“aided by a troop of seasoned lawyers.” In so ruling, 
the court of appeals, like the district court, dismissed the statutory asylum claim. So ended, 
with a relatively prosaic and uncomplicated ruling, a case that drew intense domestic and 
international attention and political comment. 

Around November 22, 1999, Elizabeth Gonzalez took her then five-year-old son Elian and 
joined her boyfriend—a professional smuggler—and eleven others ona rickety boat headed 
from Cuba to South Florida. She did so without the knowledge of the Juan Miguel Gonzalez, 
the boy’s father and her former husband. The members of the group intended, like so many 
thousands before them, to avail themselves of the Cuban Adjustment Act. The act permits 
any Cuban arriving" in the United States legally or illegally to be admitted or paroled into 


? 467 U.S. 837 (1984). 

* Gonzalez ex rel. Gonzalez v. Reno, 212 F.3d 1338, 1356 (11th Cir. 2000) [hereinafter González appeal]. 
4 Td. at 1349. 

5 [Author's note: the circuit court wrote: 


Under the INS policy, a substantial conflict of interest between the parent and the child may require or allow 
another adult to speak for the child on immigration matters. In considering whether a substantial conflict 
of interest exists, the INS considers the potential merits of a child's asylum claim. If the child would have an 
exceedingly strong case for asylum, the parent’s unwillingness to seek asylum on that child’s behalf may 
indicate, under the INS policy, that the parent is not representing adequately the child’s interests. 


Id. at 1352 n.21.] 

ê Td. at 1849-50 (footnote omitted). 

” “Plaintiff's due process claim Jacks merit and does not warrant extended discussion. See Jean v. Nelson, 727 
F.2d 957, 968 (11th Cir. 1984) (en banc) (‘Aliens seeking admission to the United States... have no constitutional 
rights with regard to their applications... .’).” Id. at 1346 (citation omitted). 

8 Td. 

? Id. at 1346 n.7. Indeed. 

10 Cuban Refugees: Adjustment of Status, Pub. L. 89-732, 80 Stat 1161 (1966), amended by Pub. L. No. 94-571, 
90 Stat. 2706 (1976) & Pub. L. No. 96-212, §203(i), 94 Stat. 108 (1980), reprinted in 8 U.S.C. §1255 note (1994) 
[hereinafter CAA]. 

H For most of the last 34 years, “arrival” under the CAA was understood to mean “reaching U.S. waters.” Since 1994, 
however, when a loose set of U.S.-Cuba migration accords was reached, “arrival” has meant “arrival on shore.” See 
Joint Communiqué Between U.S. and Republic of Cuba, Sept. 9, 1994, 71 Interp. Rel. 1236 (Sept. 12, 1994), 1994 
WL 621517 (treaty). This move from a so-called wet-foot to a dry-foot requirement has led to violent encounters 
between U.S. Coast Guard vessels attempting to rescue (and possibly repatriate) U.S.-bound Cubans floundering 
at sea and the Cuban “rafters” (many of whom are seasoned professional smugglers) intent on reaching shore 
without being intercepted. 
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th= =ountry, to be authorized to work, and, after one year’s presence, to apply for perma- 
nex resident status (and thereby to obtain a Green Card). The act thus exempts Cubans 
fron those provisions of the Immigration and Naturalization Act (INA) that require an indi- 
vid-zalized claim of asylum based on a well-founded fear of persecution,” and that, unless 
su-t. a claim is upheld, render excludable and deportable all aliens arriving in the United 
Sta:es illegally, be it surreptitiously, outside a designated port of entry, or without valid docu- 
mertation such as a passport and entry visa. 

+fter their boat sank, Elizabeth González and most of the cthers on board perished, but 
El-a7 survived and was rescued three miles out at sea on November 25, 1999.'° Medical staff 
at tre Florida hospital where Elian was taken phoned his father in Cuba and learned from 
hi chat the boy had distant relatives in Miami. Later that day, the INS deferred inspection 
of Exin—who, having not reached shore, was still in need of inspection—temporarily paroled 
hina instead, mto the country, and released him to be lodged in Miami with Lazaro Gonzalez 
arsd his immediate family. As in all parole situations, legal custody of the parolee remained 
exclusively in the hands of the U.S. attorney general.’* The party providing the lodging and 
caz= Df a parolee gains no custody rights whatsoever. This point sometimes eluded Lazaro’s 
attoneys,’” the press, and even one local judge, whose ill-founded decision abetted the 
missepresentation of Elidn’s custody status.” 

Two days after Elian’s arrival in Florida, Juan Miguel Gonzdlez sent a letter to the Cuban 
Fore-gn Ministry protesting that his son “was taken out of [Cuba] in an illegal manner and 


= e infra note 21. 

nwo adults also survived. They have remained in the United States, been inspected, and become beneficiaries 
of -h: CAA. 

The statute makes clear that parole is not entry into the country—“shall not be regarded as an admission of 
the x:en”—and provides that the attorney general may offer it “temporarily under such conditions as he may 
prescribe only on a case-by-case basis for urgent humanitarian reasons or significant public benefit.” 8 U.S.C. 
§1. 382d) (5). The alien is “still in theory of law at the boundary line and ha[s] gained no foothold in the United 
Statz; ” Kaplan v. Tod, 267 U.S. 228, 230 (1925). Thus, from the outset and throughout, the González family in 
Miax: was no more than an innkeeper at the whim of attorney general. 

Ž as early as December 15, 1999—well before the first Florida state court decision on the matter (see infra note 
17°— he attorneys claiming to represent Elian submitted filings to the INS in which they claimed to represent 
Eliat “by direct consent as well as through the consent of Lazaro Gonzalez, Elian’s custodian, who is currently his 
legal guardian in the United States.” INS Form G-28, “Notice of Entry of Appearance as Attorney or Repre- 
ser tve” (filed by attorneys of Lazaro Gonzalez, Dec. 15, 1999), quoted in Memorandum from Bo Cooper, General 
Co-zrzel, INS, to Doris Meissner, Commissioner (January 3, 2000) [hereinafter Cooper memorandum], in Defendants’ 
Notice of Filing Record and Exhibits, Gonzalez district court decision, supranote 1, at 5, 7 (No. 00-206-CIV-MOORE) 
[hereinafter Defendants’ Notice of Filing]. For trained immigration and family lawyers to make such a claim in an 
of€-cal filing is inexplicable. In this connection, there may have been a potential conflict of interest between the 
atto>a2ys’ duties to Lazaro and those to Elian. See Cooper Memorandum, in Defendants’ Notice of Filing at 7. 

“© he Miami Herald, for example—both in its editorials and in some of its news coverage—consistently referred 
to =n throughout the entire seven-month period as being in the “custody” and not, for example, in the “care” 
of h 2reat-uncle. Reporters for the Herald acknowledge that this editorial decision was made in order to bolster 
the =use of the Miami relatives. See, e.g., Andres Viglucci & Jay Weaver, Elian’s Relatives Have One Chance to Stave 
Off = Repatriation to Cuba, MIAMI HERALD, Mar. 29, 2000 (Miami relatives “on the brink of lasing custody of the 
bo” t> U.S. immigration authorities”). 

-T ©n Jan. 10, 2000, Judge Rosalie Rodriguez of the family division of the Florida circuit court in Miami granted 
a tex porary protective order purporting to take custody from Elian’s father, Juan Miguel González, and lodging 
it it -he great-uncle, Lazaro, whom she incorrectly described as having been granted custody by the INS. See 
Te 20rary Protective Order, Gonzalez v. Gonzalez-Quintana, No. 00-00479-FC-29 (Fla. 11th Cir. Ct. Jan. 10, 2000) 
(gæring “Petitioner’s Verified Emergency Ex-Parte Petition for Interim Order”). That decision was roundly criti- 
ciz2tby the family and immigration bar. Judge Bailey, chiefjudge of the family court, assumed the case after Judge 
Roz guez was forced to withdraw because of the not unrelated campaign-finance indictment pending against her. 
Jucge Bailey dismissed the custody case with prejudice and a stern rebuke, explaining that the state court was 
preempted and had no jurisdiction, and that the petitioner, Lazaro, in any event lacked standing to sue under the 
Flail statute upon which Judge Rodriguez had rested her faulty ruling. See In re Lazaro Gonzalez, No. 00-00479- 
FC:2& (Fla. 11th Cir. Ct. Apr. 13, 2000). 

-n the subsequent Gonzalez district court decision, supra note 1, at 1171 (emphasis added}, Judge Moore was 
car<£xl to write that the INS had granted Elian “a temporary deferral of his inspection and placed him in the care 
of Ł& paternal great uncle.” 
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without [his] consent.”!8 The letter was forwarded to the U.S. interests section!’ in Havana 
that same day. In a letter to the father dated December 8, 1999, INS District Director Robert 
Wallis “outlined the documentation required by the INS in order to release” Elian to his 
father.” The letter indicated, moreover, that the father would need to be interviewed by 
U.S. government officials. 

While the father’s request became captive to a strained U.S.-Cuba foreign relations 
process, Elian’s relatives in Miami and the organizations backing them became active in the 
legal and public-relations arenas. Hearing of the exchange of letters, Elian’s great-uncle 
Lazaro signed and filed an asylum application for Elian on December 10. The application 
alleged that the boy, now turned six, would be persecuted in Cuba on the basis of a political 
opinion or his membership in a particular social group.” Shortly thereafter, an identical 
petition was filed bearing Elian’s block-print “signature.” On January 12, 2000, following 
a local family court judge’s ruling—subsequently vacated with prejudice—that purported to 
remove custody from the father and to give temporary custody of Elian to Lazaro,” Lazaro 
filed a third asylum application on Elidn’s behalf.” 

Elian’s father was interviewed extensively by INS and State Department officials at safe 
locations in Cuba beginning on December 13, 1999. He expressed the view, later quoted by 
both the district court and court of appeals, that: “I’m very grateful that [Elian] received 
immediate medical assistance, but he should be returned to me and my family. . . . As for 
him to get asylum, I am not allowing him to stay or claim any type of petition; he should be 
returned immediately to me.”* Despite the INS’s conclusion that the father was sincere, was 
speaking free of coercion, and enjoyed a close and responsible relationship with his son, 
further interviews were undertaken on December 31 in response to concerns expressed by 
Lazaro’s attorneys and by supporters in Miami that the father’s statements were coerced, not 
credible, and not fatherly. In the view of the INS, these additional interviews confirmed the 
father’s free volition, sincerity, and fatherliness.* 

The INS concluded its investigations with a lengthy memorandum dated January 3, 2000, 
from its general counsel, Bo Cooper, to INS Commissioner Doris Meissner, who incorpo- 
rated the memorandum’s findings into her announcement of January 5 that Elian’s father 
had the exclusive right to speak for him in immigration matters and that the INS would be 


!8 Gonzalez district court decision, supra note 1, at 1171. 

The United States and Cuba, which do not have diplomatic relations with one another, maintain com- 
munication through interests sections that are organized under the auspices of the Swiss Embassies in Havana and 
Washington, D.C. 

2 The timing of the father’s letter is explained more clearly in the Gonzalez district court decision, supra note 1, 
at 1171, than in the Gonzalez appeal, supra note 3, at 1345. 

*! Gonzalez district court decision, supra note 1, at 1171. Consistent with international agreements—in 
particular, Article 33 of the 1951 UN Convention on the Status of Refugees, July 28, 1951, 189 UNTS 150—U.S. 
law defines an asylee as a refugee who has landed in or at the border of the United States and who can document 
personally entertaining a “well-founded fear of persecution on account of race, religion, nationality, membership 
in a particular social group, or political opinion.” 8 U.S.C. §1101 (a) (42) (A). The seminal case remains INS v. 
Cardoza-Fonseca, 480 U.S. 421 (1987). 

?? See Gonzalez district court decision, supra note 1, at 1171. 

*° See supra note 17. In a letter to the parties dated January 12, Attorney General Janet Reno made clear that 
Elian, as a parolee, was in her exclusive custody, that neither she nor the INS was, or could be, a party to a local 
family court decision such as the one just issued, and that the decision had absolutely no effect on the process 
under way. This same letter also effectively invited the family in Miami to litigate the issues in federal court. In part, 
this letter served to reiterate the federal monopoly over immigration matters, but it was obviously construed by 
the family as an offer to litigate what was, in fact, a closed matter. See Letter from Janet Reno, U.S. Attorney 
General, to Spencer Eig, Roger Bernstein, and Linda Osberg-Braun (Jan. 12, 2000), in Defendants’ Notice of 
Filing, supra note 15, at 25 [hereinafter Reno letter], excerpted in González district court decision, supranote 1, at 
1174-75. See infra note 26 and accompanying text. 

** See Gonzalez district court decision, supra note 1, at 1175. 

35 Gonzalez appeal, supra note 3, at 1345; Gonzalez district court decision, supra note 1, at 1172. 

°° See Declaration of Silma L. Dimmel [lead INS interviewer], in Defendants’ Notice of Filing, supra note 15, at 
229; Gonzalez district court decision, supra note 1, at 1172-73. 
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retnaning the boy to Cuba, pursuant to his father’s wishes.”’ In the INS’s view, which was 
subsequently endorsed by both the district court and court of appeals, there was “no diver- 
ger.c2 of interest between the father and the child with respect to Elian’s asylum application 
whic warrants interference with the father’s parental authority.” In addition, “there ap- 
peer _ed] to be no objective basis for a valid claim for asylum or protection”? under either 
the -NA or the Convention Against Torture, which would bar refoulement even without a 
grar- of asylum.” 

In its conclusions of fact and law, both American and Cuban, the INS determined that 
onl; Elian’s father had legal authority to speak for him on immigration matters and that 
Laze-o Gonzalez and his attorneys had no legal basis for doing so.” With regard to the 
que:ion of the circumstances under which the child’s admission and asylum interests ought 
to b= considered apart from the wishes of his sole surviving parent, it determined both that 
Elic=’s father had no interest or vulnerability that conflicted with his ability to represent the 
chi'd’s immigration interests,” and that, after a close evaluation of all available testimony, 
thefather was able to convey his own true desires and intentions. Finally, the INS concluded 
tharalthough Elian certainly had the right, he did not have the capacity at his tender age 
to seek asylum on his own behalf, and that “[s]ince there is no objective basis to believe that 
Eliéz is at risk for persecution or torture, the INS should not accept his asylum application 
agaist the express wishes of his father.”” 

F=sed on these determinations, the INS on January 5 rejected and returned the two 
asylum applications to the attorneys hired through Lazaro Gonzalez and purporting to 
represent Elián.” Those attorneys then asked Attorney General Reno to overturn the 
dec&ion of the INS commissioner. On January 12, the attorney general issued a letter ruling 
uph=lding the INS. That letter, which rejected any role for the state family court, also 
inv.sed Lazaro Gonzalez to litigate the issue in federal court.** On January 19, the plaintiffs 


°F See Doris Meissner, INS Decision in the Elian Gonzalez Case (Jan. 5, 2000) <http:,’/www.ins.usdoj.gov/ 
graph _cs/publicaffairs/statements/Elian.htm>. 


E “poper memorandum supra note 15, in Defendants’ Notice of Filing, supra note 15, at 17. 
°S d: see Gonzalez district court decision, supra note 1, at 1173. 

© 32e Gonzalez district court decision, supra note 1, at 1173-75. 

3L Sze id. at 1174-75. 


E ooper memorandum, supra note 15, in Defendants’ Notice of Filing, supra note 15, at 17. The INS found 
both Cuban and Florida law clear on the question of assessing a father’s authority to speak for a young child, even 
one Lorn out of wedlock. In re Hosseinian, Interim Decision 3030 (B.I.A. 1987), confirmed that each relationship 
is ta 32 assessed under the law of the jurisdiction where it arose. 

Among the INS concerns was the potential harm being done to Juan Miguel by the protracted separation from 
his sca, Since the INS found no basis to question the father’s parental rights, prolonged separation of father and 
son might well constitute the kind of interference with parental rights that may not be undertaken absent clear 
and convincing evidence of a basis to terminate those rights. See Cooper memorandum, subra note 15, in Defen- 
dan: Notice of Filing, supra note 15, at 13 (citing Santosky v. Kramer, 455 U.S. 745, 753 (1982) (“family life is a 
fundamental liberty interest protected by the Fourteenth Amendment”) ). 

Al aliens present in the United States enjoy the right to apply for asylum. Yet, in the case cf children, parents 
have the right to “participate in all immigration matters regarding their child.” Jd. at 12 (quoting Polovchak v. 
Mees, 774 F.2d 731 (7th Cir. 1985)). At age six, Elian was well below the minimum age at which he might be 
“corcgetent to affirm” the contents of his asylum application. Jd. at 14. Therefore, following its long-standing INS 
Chiteen’s Guidelines, as well as the guidelines set forth by the Office of the United Nations High Commissioner for 
Refaz=es in its Handbook on Procedures and Criteria for Determining Refugee Status Under the 1951 
Comention and the 1967 Protocol Relating to the Status of Refugees (2d ed. 1992), INS adjudicators “will have 
to eza-uate the claim based on all objective evidence available,” id. at para. 219. See Cooper memorandum, supra 
note I5, in Defendants’ Notice of Filing, supra note 15, at 14. In this case the INS found no objective evidence to 
supp=rt the claim that Elian would face persecution in Cuba. 

3? Tn January 5, 2000, a detailed letter explaining its process and decision was sent by INS Executive Associate 
Cormaaissioner for Field Operations Michael Pearson to attorneys Roger Bernstein and Spencer Eig. On January 
6, Jaczes Burzynski, Director of the INS’s Texas Service Center, returned the actual applications to lead attorney 
Rog=r Bernstein together with a summary letter and a copy of Pearson’s letier. See Complaint, Gonzalez district 
oe decision, supra note 1, Ex. A (No. 00-206-CIV-MOORE); González district court decision, supra note 1, at 
1173-74. 

* ze Reno letter, supra note 23. Also on January 12, the third asylum application, signec by Lázaro alone, was 
subacitted. According to the Miami attorneys, this new application was justified on the basis of Judge Rodriguez’s 
“tem xorary protective order” giving Lazaro custody over Elian. See supra notes 17, 23. This third and last 
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filed suit in the federal district court in Miami, “alleging that the INS lacked the authority 
to reject the asylum applications and was required—by federal statutes and regulations—to 
accept and adjudicate” them.” The INS responded with a motion to dismiss or an alter- 
native motion for summary judgment. 

As an initial matter, the district court determined, contrary to the argument of the INS, 
that it did have limited subject matter jurisdiction to consider the complaint and that the 
plaintiff enjoyed standing to bring the complaint and was a real party in interest for the 
purpose of this action.” Although Elian himself did not have the requisite capacity to sue, 
Lazaro was “a sufficient next friend exclusively for the purposes of bringing the instant 
action” on his behalf.” The district court found that there was no “‘clear and convincing 
evidence’ that Congress intended to preclude [judicial] review” of the processing of asylum 
applications.” Likewise, Elian was found to meet the minimum requirements for standing 
to sue. And though Elian did not, because of his age, have the capacity to bring suit himself, 
his great-uncle Lazaro, his “self-appointed ‘next friend,’”” did meet the Eleventh Circuit's 
requirements for “next friend” status—under Rule 17(c) of the Federal Rules of Civil Proce- 
dure—to pursue this action.“ Notwithstanding the Miami relatives’ victory on those issues, 
the court went on to reject the substance of their complaint. 

Citing the classic plenary power cases, the district court found that there had been no 
constitutional due process violations in the INS’s refusal to process an admission or asylum 
application on Elian’s behalf. “An alien seeking initial admission to the United States requests 
a privilege and has no constitutional rights regarding his application,” only those rights 
given by the statute in question.*! The only remaining question, therefore, was whether the 
INS had exceeded its authority in interpreting the statute as it did in Elian’s case. 

For the district court, the dispositive question, as it would be for the court of appeals,® was: 


Did the Attorney General have the authority to determine that, in light of the express 
contrary wishes of Plaintiff's father, an application filed by someone else on six-year-old 
Plaintiffs behalf did not require adjudication on its merits? After careful consideration, 
the Court finds that the Attorney General’s determination is controlling, conclusive, not 
manifestly contrary to law, and notan abuse of her congressionally delegated discretion.” 


application was rejected and returned upon receipt. See Letter from James Burzynski, Director of INS Texas 
Service Center, to Spencer Fig, Roger Bernstein, and Linda Osberg-Braun (Jan. 13, 2000), in Defendants’ Notice 
of Filing, supra note 15, at 317; Gonzalez district court decision, supra note 1, at 1175. 

*® Gonzalez district court decision, supra note 1, at 1175. The case was initially assigned randomly to Senior 
Judge James King, who recused himself because of a conflict involving his son and the plaintiffs. The case was then 
randomly reassigned to Senior Judge William Hoeveler, who suffered a stroke shortly after a second preliminary 
hearing. The chief judge of the district then held the case for one additional hearing, after which it was assigned 
to Judge K. Michael Moore, who rendered the judgment in the case. Id. at 1170 n.1. The assignment of judges in 
the state court had, in the interim, come under skeptical scrutiny locally. 

38 See id. at 1175-76. 

3 Td, at 1176. 

38 See id. at 1176-79 (citing and quoting (at 1176) Board of Governors of the Fed. Reserve Sys. v. McCorp Fin., 
Inc., 502 U.S. 32, 44 (1991), and also (at 1177-78) Reno v. Arab-American Anti-Discrimination Comm., 525 U.S. 
471 (1999)). 

% Fd. at 1184. 

1 The Eleventh Circuit’s interpretation of Fed.R.Civ.P. 17(c) “next friend” status is found in Ford v. Haley, 195 
F.3d 603, 624 (11th Cir. 1999). The district court was strained to find justification for a next friend when a 
competent parent opposed such recognition, and reached back to Bank of the United States v. Ritchie, 33 U.S. 
128, 144 (1834). See Gonzalez district court decision, supra note 1, at 1185. 

* Gonzalez district court decision, supra note 1, at 1188 (quoting Landon v. Plasencia, 459 U.S. 21, 32 (1982)). 
The Eleventh Circuit has been one of the most adamant that “a constitutionally protected interest cannot arise 
from relief that the executive exercises” on a discretionary basis, Tefel v. Reno, 180 F.3d 1286, 1300 (11th Cir. 
1999), and that admission issues “are not within the protection of the Fifth Amendment,” Jean v. Nelson, 727 F.2d 
957, 968 (11th Cir. 1984) (quoting Bridges v. Wixon, 326 U.S. 135 (1945)). 

* See Gonzalez appeal, supra note 3, at 1346-47. 

* Gonzalez district court decision, supra note 1, at 1188. The court seemed to draw its particular formulation 
from 8 U.S.C. §1252(b) (4) (D), which provides that “the Attorney General’s discretionary judgment whether to 
grant relief under (Section 1158(a), the asylum provisions in Section 208 of the Immigration and Naturalization 
Act] shall be conclusive unless manifestly contrary to law and an abuse of discretion.” Jd. at 1189. 
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Th= attorney general’s finding, as communicated in her January letters, that Elian was in- 
com detent or lacked capacity to exercise the right to apply for asylum against his father’s 
wist es was.a.controlling legal determination that, under the given facts, ought to enjoy a 
presumption of judicial deference. 

A; an alternative basis for considering the attorney general’s interpretation of Section 
208 ** the district court turned to the jurisprudence of deference to administrative agency 
dec:sion making—the chief basis on which the court of appeals rested its later affirmance. 
Boz the trial court and the appeals court adverted to the now well known Chevron process 
and standard:* 


If the intent of Congress is clear, that is the end of the matter; for the court, as well as 
the agency, must give effect to the unambiguously expressed intent of Congress. If, 
however, the court determines Congress has not directly addressed the precise question 
at issue, the court does not simply impose its own construction of the statute, as would 
be necessary in the absence of an administrative interpretation. Rather, if the statute 
ts silent or ambiguous with respect to the specific issue, the question for the court is 
whether the agency’s answer is based on a permissible construction of the statute.” 


Simce the various provisions and paragraphs relevant to the Section 208 asylum provisions 
must be read together, it cannot be the case that Congress would provide a standard of 
review for the INS’s discretionary judgment if it did not intend for the agency to exercise 
discretion where Congress itself did not mandate exceptions or exclusions—as, in fact, it 
had zhosen to do. elsewhere in Section 208.“ 
Tze court of appeals agreed with the above analysis and found that the INS had not 
abused its discretion in making a series of judgments and determinations, each one of which 
as reasonable and within its purview. To begin with, “we cannot say that the foundation of 
fe TINS] policy—the INS determination that six-year-old children necessarily lack sufficient 
capacity to assert, on their own, an asylum claim—is unreasonable.”* That the person ordi- 
nar-ly representing such children is a parent “also comes within the range of reasonable 
chaszes,” particularly since “INS officials seem to have taken account of the relevant, com- 
peting policy interests.” Hence, the court wrote that “we cannot conclude that the policy’s 
stress on the parent-child relationship is unreasonable.””° 
A= the same time, INS policies do recognize that conflicts of interest or “special circum- 
sta-ces may exist that render a parent an inappropriate representative for the child” and 
thet in such instances those policies “permit other persons, besides a parent, to speak for 
the child in immigration matters.”*' For the court, this particular policy neither frustrated 
no-undermined congressional intent. Unlike the district court, which had left the particu- 
lar” disfavored status of Cuba aside, the court of appeals did worry that the INS had found 
thet a parent’s living “in a communist-totalitarian state is no special circumstance, sufficient 


© See supra note 43. 

4 Se Gonzalez district court decision, supranote 1, at 1190; Gonzalez appeal, supra note 3, at 1348—49 (quoting 
Che-ton U.S.A. Inc. v. Natural Resources Def. Council, Inc., 467 U.S. 837 (1984)). Both courts also cited and 
qucd INS v. Aguirre-Aguirre, 526 U.S. 415 (1999), with the district court, supra note 1, at 1191, quoting the 
positon that “judicial deference to the Executive Branch is especially appropriate in the i immigration context 
[‘]~aere officials exercise especially sensitive political functions that implicate questions of foreign relations, [’]”: 
Age a~e-Aguirre, 526 U.S. at 425. 

ee 1 a district court decision, supra note 1, at 1190 (quoting Chevron, 467 U.S. at 842-43). 
“ce supra notes 43-46 and accompanying text. 
& Tonzález appeal, supra note 3, at 1351. The court added in a footnote, id. atn. 18, that, “we do not think that the 
INS.=s a matter of law, must individually assess each child’s mental capacity” rather than looking at his or her age. 
* H. at 1351. . l 
5° Fd. at 1352. 
5 71, Sample circumstances that would bring about this state of affairs are noted in the courts footnote 21, supra 
not= 5. 
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in and of itself, to justify the consideration of a six-year-old’s asylum claim (presented by a 
relative in this country) against the wishes of a non-resident parent.”” 

Judge Edmondson went on to aver that “some reasonable people might say that a child 
in the United States inherently has a substantial conflict of interest with a parent residing 
in a totalitarian state when that parent—even when he is not coerced—demands that the 
child leave this country to return... .””® Nonetheless, the INS did not ignore the issue and 
had an established policy, and “we cannot properly conclude that the INS policy is totally 
unreasonable,” particularly since it does take “account of the possibility of government 
coercion,” such as that which could be “directed at an individual parent.”"* The court also 
briefly observed that the policy touches upon foreign affairs where the executive branch, 
acting pursuant to a congressional grant of authority, is entitled to maximum deference.” 

Finally, the court of appeals concluded that the application of the INS’s policy to this 
plaintiff was, like the policy itself, reasonable and not arbitrary or an abuse of discretion." 
The handling of Elian’s case comported with the rules and policies adopted by the INS 
generally, including both the treatment of Elián’s purported asylum application as void and 
the refusal to accept the applications filed by Lazaro. The INS’s investigation, including the 
interviews of Juan Miguel and determinations of his veracity, had been thorough.” Likewise, 
the court found that the INS’s negative “preliminary assessment of the merits” of Elian’s 
asylum claim, while perhaps (or perhaps not) a “consideration” of that claim within the 
meaning of the statute, was a “rough look at the potential merits” that constituted “a 
legitimate part of deciding whether [Juan Miguel] had a substantial conflict of interest with 
[Elián] about asylum that would disqualify the father from representing” his son.” 

In sum, the choices and decisions “that the INS made in this case are choices about which 
reasonable people,” including a court persuaded of Cuba’s “totalitarian” nature, “can dis- 
agree. Still, the choices were not unreasonable, not capricious, and not arbitrary, but were 
reasoned and reasonable.” 


OK kok 


The prosaic, if not mundane, opinion of the Eleventh Circuit—well known for being con- 
sistently conservative in immigration matters—contrasted sharply with the high-intensity 
politics surrounding the case. Some members of Congress rarely associated with liberal 
Immigration policies sought to make a citizen, or at least permanent resident, of an anti- 
Castro poster boy. Some conservative publicists and thinkers—usually adamant in defense 
of the family and parental rights—felt it essential that Elian be taken from his father and 
raised in the United States. For the ancien régime exiles from pre-Castro Cuba, as well as 


* González appeal, supra note 3, at 1353. The increasingly antique phrase “communist-totalitarian” was the 
court’s own. The court cited U.S. Dept. of State’s COUNTRY REPORTS ON HUMAN RIGHTS PRACTICES FOR 1999 ( Joint 
Comm. Print 2000), obtainable from<http:/ /www.state.gov/www/global/human_rights/99hrp_index.html>, to the 
effect that the Cuban government in 1999 continued “to violate fundamental civil and political rights of its citi- 
zens.” González appeal, supra note 3, at 1353. 

5 Gonzalez appeal, supra note 3, at 1353. It is not clear whether this comment was framed to emphasize that 
the case is about judicial deference or whether it reflects, instead, the court’s or Judge Edmondson’s own view. 

54 Td.° 

55 See id. (citing United States v. Curtiss-Wright Export Co., 299 U.S. 304 (1936)). In this connection, the court 
seemed to worry that a per se rule that “no parent living in a totalitarian state has sufficient liberty to represent 
and to serve the true, best interests of his own child in the United States”-~exactly the position of the plaintiffs and 
the Cuban-American exile leadership—would cause chaos in the area of foreign affairs. Id. at 1353-54. 

56 See id. at 1354. 

57 See id. at 1354-55. 

58 Id, at 1355 n.24. Though Elian might face “education and indoctrination” in Cuba, those things were not 
“synonymous with ‘persecution,”” id. at 1355, seeid. at 1355-56. “The INS’s estimate” of the asylum applications—as 
“not strong on their merits—is not clearly inaccurate.” Jd. 

53 Td, at 1356, 
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for parts of a younger generation of Cuban-American politicians, the Elian case became a 
cause célébre. It remains to be seen whether the case also proves to be a watershed, marking 
the waning power of an influential interest group. 

At the very least, the opponents of Elian’s return, while insistent on the lack ofa free legal 
order in Cuba, proved less than committed to the “rule of law” in Florida. As noted,” Elidn’s 
ter porary parole into the country in November left him, as is always the case for “parolees,” 
in ze exclusive custody of the U.S. attorney general, who chose for her own emergent and 
free-y revocable reasons, to lodge the boy with local relatives. Rebuffing the attorney 
gemeral’s various efforts throughout the spring to arrange reunification of Elian with his 
fatter, the plaintiffs and their supporters—after months of creating a heated atmo- 
spirere——forced a showdown with the INS by ignoring its demands that Elian be turned over. 
Act-ng on the basis of a federal search warrant and on the quite plausible theory that Elian’s 
reEcrives, by refusing to adhere to the conditions of his parole, had become kidnappers 
invalved in an ongoing crime,” the INS in the early morning of April 22 raided the home 
of Lazaro Gonzalez and removed Elian. 

Flidn was quickly reunited with his father and the rest of his family in Washington 
per ding the outcome of the litigation while the seizure of Elian ignited a deep sense of 
outrage and betrayal among those committed to the cause of his asylum. Elian and his 
fath=r, along with his new mother and baby brother, left for Cuba within hours after the 
U.=. Supreme Court denied the petition for a writ of certiorari. It is quite likely that this case 
will be best remembered, not for the evolution of asylum or administrative discretion 
doctrine, but rather for the political passions and brazen local disrespect for the rule of law 
thax it unloosened.™ 


DAVID ABRAHAM 
University of Miami School of Law 


© See supra note 14 and accompanying text. 

€ Fn successfully applying for a search and seizure warrant under Rule 41 (b) of the Federal Rules of Criminal 
Prceedure, Mary Rodriguez, an INS senior special agent, affirmed on behalf of the government that Elian, his 
parce having been revoked, was nowalso being “unlawfully restrained” at Lazaro’s home. Specifically, her affidavit 
swoee that: 


11. On April 14, 2000 Michael Pearson, INS Executive Associate Commissioner for Field Operations sent 
a letter to Lazaro Gonzalez to make clear that Elian’s parole into his care was revoked at 2:00 pm, Thursday 
April 13, 2000.... 


12... . Lazaro Gonzalez has refused to return physical custody of Elian to the INS, as orcered by the INS. ... 
Lazaro Gonzalez has no claim of right to custody based on the now-dismissed state court proceeding. In the 
absence of legal authority from the INS to retain custody of Elian, or the consent of Elian’s father[,] ... Lazaro 
Gonzalez is unlawfully restraining Elian Gonzalez. 


15. Based on this information, I have probable cause to believe that Elian Gonzalez is being unlawfully 
restrained ... at the Lazaro Gonzalez family residence. 


Affi vit of Mary A. Rodriguez 5-7, App. to Robert L. Dubé (Magis. J., S.D. Fla.) for Search and Seizure Warrant 
(Asc 21, 2000). 

After his arrival in the United States, Juan Miguel had been permitted to become an intervenor in the 
litization then before the circuit court. 

Bios e.g, Rick Bragg, “Stand over Cuban Highlights a Virtual Secession of Miami,” N.Y. TIMES, Apr. 1, 2000, 
at 


CURRENT DEVELOPMENTS 


THE FIFTY-SIXTH SESSION OF THE UN COMMISSION ON HUMAN RIGHTS 


The fifty-sixth session of the United Nations Commission on Human Rights took place in 
Geneva from March 20 to April 28, 2000, under the chairmanship of Ambassador Shambhu 
Ram Simkhada of Nepal. The delegations of fifty-three member states and ninety-one 
observer states were joined by 1760 representatives of 224 nongovernmental organizations. 
The Commission ultimately adopted one hundred resolutions and decisions, three-fourths 
of them by consensus.’ 

The atmosphere at the session was often hostile, as the Commission faced political polar- 
ization and procedural manipulation. Nonetheless, the six-week meeting produced notable 
successes. The Commission completed landmark international instruments intended to elimi- 
nate child soldiers, as well as child prostitution and pornography; Russia became the first per- 
manent member of the Security Council to suffer a formal rebuke; and agreement was reached 
to appoint a special envoy to monitor the treatment of human rights defenders worldwide. 

Like similar reports on earlier sessions, the following account highlights new directions 
in the development of human rights law.’ 


I. SCOPE OF HUMAN RIGHTS 
Right to Democracy 


For the second straight year, the Commission reinforced the link between the right to 
democracy and the rule of law and its work for the protection of human rights. Last year a 
resolution sponsored by the United States, Promotion of the Right to Democracy, passed 
by a vote of 51 (in favor)-0 (against), with only Cuba and China abstaining. This year a 
significantly more substantive Romanian-sponsored resolution on promoting and consoli- 
dating democracy passed by a vote of 45-0-8 (abstentions) after several postponements, a 
prolonged floor debate, and five roll-call votes on Cuban amendments designed to 
eviscerate the text. Bhutan, China, Congo, Cuba, Pakistan, Qatar, Rwanda, and Sudan 
abstained on the final vote.” 

The text calls upon states to bolster democracy through the development of an inde- 
pendent judiciary, effective and accountable public service, and an electoral system that 
ensures periodic, free, and fair elections. Cuba, China, and Pakistan led the attack against 


The Report of the Commission on Human Rights [CHR] on its Fifty-sixth Session, UN ESCOR 2000, Supp. No. 3, 
UN Doc. E/CN.4/2000/167 [hereinafter Report], contains the resolutions and decisions of the Commission, as 
well as a listing of the participants. See also Statistics Relating to Fifty-sixth Session, UN Doc. E/CN.4/2001/12 (2000). 

? Like similar essays on the 1994-1999 sessions, this report is a personal reflection and not a complete record. 
SeeJohn R. Crook, The Fiftieth Session of the UN Commission on Human Rights, 88 AJIL 806 (1994); John R. Crook, 
The Fifty-first Session of the UN Commission on Human Rights, 90 AJIL 126 (1996) [hereinafter Crook, 31st Session]; 
Michael J. Dennis, The Fifty-second Session of the UN Commission on Human Rights, 91 AJIL 167 (1997) [hereinafter 
Dennis, 52d Session]; Michael J. Dennis, The Fifty-third Session of the UN Commission on Human Rights, 92 AJIL 112 
(1998) [hereinafter Dennis, 53d Session]; Michael J. Dennis, The Fifty-fourth Session of the UN Commission on Human 
Rights, 93 AJIL 246 (1999) [hereinafter Dennis, 54th Session]; Michael J. Dennis, The Fifty-fifth Session of the UN 
Commission on Human Rights, 94 AJIL 189 (2000) [hereinafter Dennis, 55th Session]. 

3 CHR Res. 2000/47 (Apr. 25). For a discussion of the 1999 resolution, see Dennis, 35th Session, supranote 2, at 191. 
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the -2solution, arguing that it imposed a single model of democracy upon member states. 
Canzda, Chile, India, the United Kingdom, and the United States, among others, ardently 
enc=rsed democracy as the only framework that guaranteed all human rights and funda- 
me-al freedoms.* 

‘T= Commission also adopted several related texts. A new initiative by Brazil on the incom- 
pat. tality between democracy and racism highlighted the need to combat racism and for 
gove-nment officials to refrain from making statements that incite acts of racial violence.” 
Another new text coauthored by Australia, Chile, Poland, the Republic of Korea, and South 
Afra on good governance was adopted by a vote of 50-0-2. The text recognized “that 
transparent, responsible, accountable and participatory government, responsive to the needs 
anc zspirations of the people, is the foundation on which good governance rests, and that 
suci a foundation is a sine qua non for the promotion of human rights.” Cuba and China 
abs=ined on the grounds that the international community had failed to reach a common 
und=rstanding of what the term “good governance” meant.’ 


The Death Penalty 


Fe- the fourth consecutive year, the Commission adopted, by a vote of 27-13 (United States)- 
12, = text sponsored by the European Union (EU) calling for a moratorium on executions 
wit a view to the complete abolition of the death penalty.® The resolution was debated at 
lenz-h, and a series of amendments rejected. Indonesia delivered an explanation of vote on 
beh=if of fifty-one other member and observer governments, “dissociating” themselves from 
the =roposal because under the UN Charter no one is entitled to interfere in the political, 
ecc=omic, or social affairs of another state.? The United States again opposed the text, 
statamg that each state should be allowed to decide whether its domestic law should impose 
the =eath penalty, in accordance with international law and in observance cf due process.” 
Th= text is substantially the same as one withdrawn by the European Union in the Third 
Comittee of the General Assembly six months earlier. It has not been possible to achieve 
sup port for a moratorium from a majority of UN member states in the General Assembly.” 


NozState Actors 


I= 2000, the Commission again considered several resolutions that challenge the estab- 
lisked principle of international law that human rights reflect a limitation of state sover- 
eigr.cy and therefore exist only with respect to governments. 

Fer the first time, several states voted against the annual Turkish resolution denouncing 
“gress violations of human rights perpetrated by terrorist groups.” The text was adopted by 
a vše of 27-13-12. Portugal, speaking on behalf of the European Union and some eastern 
Eu-—pean states, insisted that “a clear distinction must be made between acts which are 


* Far a summary of the debate, see Report, supra note 1, at 432-37; UN Press Release HR/CN/00/58, Apr. 25, 
20DLat 1-9. The Commission’s press releases are available online at <http://www.unog.ch.>. 

5 CR Res. 2000/40 (Apr. 20). 

ê CHR Res. 2000/64 (Apr. 26). 
eae a summary of the debate, see Report, supra note 1, at 463-64; UN Press Release HR/CN/00/61, Apr. 26, 

Lat 2-3, 

* CHIR Res. 2000/65 (Apr. 26). 

* Te statementis contained in UN Doc. E/CN.4/2000/162, Annex 2. Fora summary of the debate, see Report, 
sup-cmnote 1, at 464-66; UN Press Release HR/CN/00/61, supra note 7, at 3-5, 8-9. 

* *ssistant Secretary of State Harold Koh, Explanation on Vote (Apr. 26, 2000) (on file with author). 

|! z resolution on the death penalty was also defeated at the 1994 General Assembly. See Dennis, 53d Session, 
supenote 2, at 114. The sixth quinquennial report of the Secretary-General on capital punishment, submitted 
in accordance with ECOSOC Resolution 1995/57 of July 28, 1995, UN Doc. E/2000/3, reveals that a majority of 
cowries retain the death penalty for the most serious offenses. 
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attributable to States, and criminal acts which are not, so as to avoid conferring on terrorists 
any status under international law.”” 

Norway again faced difficulty in negotiating a text on “fundamental standards of human- 
ity,” which would identify common rules of human rights and humanitarian law applicable 
to the behavior ofarmed forces and armed groups in internal armed conflicts. The resulting 
text for a fourth consecutive year asks only that the Secretary-General, in consultation with 
the International Committee of the Red Cross, submit another report on the matter to the 
next session. The problem, in part, continues to be that non-state actors involved in armed 
conflicts, unlike states, are not legally bound to respect the provisions of international 
human rights treaties. 

The Commission adopted by consensus a Canadian text on the elimination of violence 
against women, which concluded that “violence against women constitutes a violation of the 
rights and fundamental freedoms of women and impairs or nullifies their enjoyment of 
those rights and freedoms.” The text defines violence against women as including “any act 
of gender-based violence that results in, or is likely to result in, physical, sexual or psycho- 
logical harm or suffering to women,” including “domestic violence, crimes committed in the 
name of honour, crimes committed in the name of passion, traditional practices harmful 
to women, including female genital mutilation, and forced marriages.” While recent 
Commission texts on the subject had recognized that such crimes committed against women 
demand urgent and effective action by governments, they did not assert that private conduct 
by individuals, without state authority or sanction, violates human rights.” 


II. STANDARD SETTING 


After six years of negotiations, the Commission approved two protocols to the Convention on 
the Rights of the Child, which represent major advances in international efforts to strengthen 
and enforce norms for the protection of children. The first protocol, on the involvement 
of children in armed conflict, mandates that states take all feasible measures to ensure that 
children under the age of eighteen do not take a direct part in hostilities; bars compulsory 
recruitment below the age of eighteen; requires states to set a minimum voluntary recruit- 
ment age above the current international standard of fifteen; and requires that states take 
all feasible measures to prevent nongovernmental groups from using and recruiting 
children under eighteen. The second protocol, on the sale of children, child prostitution, 
and child pornography, requires that states criminalize these abuses with respect to any 
child under the age of eighteen.’® As Chairman Simkhada stated at the closing of the fifty- 
sixth session, the “effective implementation of these protocols should greatly contribute in 
seeing children take up books not arms, seeing them in schools not in brothels.””” 


12? CHR Res. 2000/30 (Apr. 20); Alvaro Mendonca e Moura, ambassador of Portugal, Explanation of Vote (Apr. 
20, 2000) (on file with author). 

13 CHR Res. 2000/69 (Apr. 26). 

4 CHR Res. 2000/45 (Apr. 20). 

15 See, e.g., CHR Res. 1999/42 (Apr. 26, 1999) (elimination of violence against women); see also CHR Res. 2000/ 
54 (Apr. 25, 2000) (violence against women migrant workers). 

16 CHR Res. 2000/59 (Apr. 26). The General Assembly subsequently adopted the protocols on May 25, 2000. 
See Michael J. Dennis, Newly Adopted Protocols to the Convention on the Rights of the Child, 94 AJIL 789 (2000). 

'7 Address of Dr. Shambhu Ram Simkhada (Apr. 28, 2000) (on file with author). In other actions, the Commission 
authorized a ninth two-week negotiating session on an optional protocol to the Torture Convention (to establish 
a system of prison visits) and a sixth two-week session of a working group charged with drafting a declaration on 
indigenous rights. CHR Res. 2000/35 (Apr. 20) and 2000/57 (Apr. 25), respectively. Results of the 1999 sessions 
for both working groups were disappointing. See UN Docs. E/CN.4/2000/58 and E/CN.4 /2000/84, respectively, 
for the reports of the working groups. In a related matter, the Commission requested that the Office of the High 
Commissioner hold a consultative meeting with a view to finalizing a text on the right to reparation for victims of 
grave violations of human rights and international humanitarian law that had been prepared by the Commission’s 
independent expert on the subject. CHR Res. 2000/41 (Apr. 20). 
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II. HUMAN RIGHTS MACHINERY—— THEMATIC 


Tze Commission continued to expand its extraconventional mechanisms and procedures, 
thematic and country oriented, to monitor states’ observance of international human rights 
and to investigate specific abuses through fact-finding missions. Currently, fourteen special 
rapporteurs, two working groups, three independent experts, and two special representa- 
tive: of the Secretary-General hold thematic mandates from the Commission. The various 
actzns concerning new mechanisms are discussed below. 


Cic# and Political Rights 


f4=er contentious debate, the Commission approved by a vote of 50-0-3 (Cuba, China, and 
Rwenda) a landmark decision requesting that the Secretary-General appointa special repre- 
sercative to monitor the treatment of human rights defenders.” Cuba claimed that the new 
mechanism was not needed and charged that some nongovernmental organizations, under 
the zuise of supporting human rights defenders, were in fact engaging in subversive activi- 
ties Tunded by foreign interests. The U.S. and other governments countered that the 
establishment of such a mechanism was urgent because human rights activists were being 
killed, imprisoned, and harassed throughout the world.’ The special representative is 
exp=cted to establish a conceptual approach to the implementation of the 1998 declaration 
on human rights defenders.” 

C_ba had originally opposed the 1998 defenders declaration in part because it did not 
include a list of purported duties, which would have had the effect of circumscribing the 
rig-ts being set out.” On the same day that the decision on the special representative on 
defeaders was adopted, Cuba and several other delegations succeeded in pressing for the 
first time the adoption of a text on human rights and human responsibilities, by a roll-call 
vote of 22-21 (United States), with 10 abstentions. The text noted “the urgent need to give 
practical effect to the specific responsibilities defined in all human rights instruments” and 
req-ested that the Subcommission on the Promotion and Protection of Human Rights 
un=ertake a complete study on the issue.” States voting against the text, including the 
United States, stressed that the responsibility for legal regulation of minimal standards of 
inc-*idual behavior rests with states, through the enactment and enforcement of domestic 
legislation, within the limits set by international human rights standards. They argued that 
an International code of human responsibility could all too easily be used by governments 
to infringe recognized human rights, given the unequal positions of states and individuals.” 


Ecezomic, Social, and Cultural Rights 


‘he Commission approved two new special rapporteurs on food and housing with incon- 
sistent mandates, which appear to reflect fundamentally different approaches to the issues. 


7 CHR Res. 2000/61 (Apr. 26). 

4 Eor a summary of the debate, see Report, supra note 1, at 459-61; UN Press Release HR/CN/00/60, Apr. 26, 
200L, at 4-6. 

= The declaration was adopted by General Assembly Resolution 53/144 of December 9, 1998. In other actions 
of ate, the Commission renewed the mandates of the working group on arbitrary detention and the special 
rapporteur on the independence of judges and lawyers for three-year periods. CHR Res. 2000/36 and 2000/42 
os r. 20), respectively. 

Zee Dennis, 54th Session, supra note 2, at 246-47. 

= CHR Res. 2000/63 (Apr. 26). 

*Tor a summary of the debate, see Report, supra note 1, at 462-63; UN Press Release HR/ CN/00/60, supra 
note 19, at 9-11. For other resolutions involving civil and political thematic mechanisms, see CHR Res. 2000/14 
(Apc. 17) (special rapporteur on contemporary forms of racism); 2000/31 (special rappcrteur on extrajudicial, 
summary, or arbitrary executions); 2000/33 (special rapporteur on freedom of religion or belief}; 2000/36, supra 
note 20; 2000/37 (working group on enforced or involuntary disappearances); 2000/38 (special rapporteur on 
freedom of opinion and expression); 2000/41 (independent expert on rigkt to restitution); 2000/42, supra note 
20; zad 2000/43 (special rapporteur on torture) (all Apr. 20). 
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A Cuban text, calling for the establishment of a special rapporteur to focus upon “all aspects 
of the realization of the right to food,” was adopted by a vote of 49-1 (United States)-2."* On 
the same day, a German text was adopted without a vote, calling for the establishment of a 
special rapporteur to focus on “adequate housing as a component of the right to an ade- 
quate standard of living, as reflected in article 25, paragraph 1, of the Universal Declaration 
of Human Rights, article 11, paragraph 1, of the International Covenant on Economic, Social 
and Cultural Rights,” and other international human rights instruments.” 

The United States voted against the Cuban text on food because human rights instru- 
ments do not establish separate rights for adequate food per se as stated in the Cuban text. 
Instead, as provided in Article 25 of the 1948 Universal Declaration: “Everyone has the right 
to a standard of living adequate for the health and well-being of himself and of his family, 
including food, clothing, housing and medical care and necessary social services . . . .”*° 
Thus, the Universal Declaration proclaims a right to an adequate standard of living, compo- 
nents of which include access to food and housing. States respect or recognize the right to 
an adequate standard of living by not imposing arbitrary or discriminatory limitations on the 
ability of individuals to pursue its fulfillment.” 

The Cuban text on the right to food relies upon General Comment No. 12 of the Com- 
mittee on Economic, Social and Cultural Rights as an authoritative definition of the right 
to food. That comment states that “States have the obligation to fulfil (provide) that right 
directly” whenever an individual or group is unable “to enjoy the right to adequate food by 
the means at their disposal.” It further states that “[a] lI victims of such violations are entitled 
to adequate reparation” and that they should “have access to effective judicial or other 
appropriate remedies at both national and international levels.”” 

Historically, Communist countries have advocated directly guaranteeing specific results 
through entitlements and programs, as a counterweight to the lack of civil and political 
rights.” However, it makes little sense to speak of legally enforceable rights to food when, 
as the Cuban text recognizes, some 825 million people worldwide do not have enough food 
to meet their basic nutritional needs today. The solution to the food problem lies in a 
combination of actions—such as the adoption of national policies to manage natural 
resources better and expand trade between surplus and deficit countries—not the appli- 
cation of legal sanctions.” 

The Commission also adopted a Cuban text on the promotion of the right to a democratic 
and equitable international order by a vote of 30-17-6. The text affirms a “right to solidarity, 
by virtue of which all peoples and nations are entitled to international assistance in their 
efforts for the realization of the right to development, in particular in eradicating poverty, 
illiteracy and hunger.” It also requires states to “do their utmost to achieve general and 
complete disarmament under effective international control, as well as to ensure that the 


*4 CHR Res. 2000/10 (Apr. 17). 

5 CHR Res. 2000/9 (Apr. 17). 

2 Universal Declaration of Human Rights, GA Res. 217A (III), UN Doc. A/810, at 71 (1948). 

*? Article 11(1) of the Covenant on Economic, Social and Cultural Rights similarly provides: “The States Parties 
to the present Covenant recognize the right of everyone to an adequate standard of living for himself and his 
family, including adequate food, clothing and housing ....” Paragraph 2 of Article 11 further states that the 
“States Parties to the present Covenant, recognizing the fundamental right of everyone to be free from hunger, 
shall take, individually and through international co-operation,” certain measures. International Covenant of 
Economic, Social and Cultural Rights, Dec. 16, 1966, 993 UNTS 3. 

“8 The Right to Adequate Food (Art. 11), General Comment 12, UN Doc. E/C.12/1999/5, paras. 15, 32. 

? See Statement by the Cuban minister of foreign affairs, Felipe Pérez Roque (Mar. 30, 2000) (on file with 
author). “[W]hy is it that the Commission approves twice as many resolutions on civil and political rights, as on 
economic, social and cultural rights?” he asks. “Itis in the interest of the developed countries that the Commission 
concerns itself only with civil and political rights. Because rights to development, to life, to food . . . are not 
priorities for anybody other than us—the poor and underdeveloped countries.” 

59 See C, Ford Runge & Benjamin Senauer, A Removable Feast, FOREIGN AFF., May-June 2000, at 39; T. R. Reid, 
Feeding the Planet, NAT'L GEOGRAPHIC, Oct. 1998, at 56. 
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resc-irces released by effective disarmament measures are used for comprehensive devel- 
op ent, in particular that of the developing countries.”” 


Ine-=genous Issues 


z.e Commission decided by a roll-call vote of 43-0-9 to establish under ECOSOC a perma- 
nem forum on indigenous issues consisting of sixteen independent experts, eight of whom 
are D be nominated by governments and eight to be appointed by the president of ECOSOC 
on the basis of broad indigenous representation.” The forum will serve as an advisory body 
to =COSOC with a broad mandate to consider issues relating to economic and social develop- 
meat, culture, the environment, education, health, and the human rights of indigenous 
pexple. It is expected that the forum will replace the Working Group on Indigenous Popu- 
lat oas, which operates under the Subcommission on Human Rights.” 

Certain details remain to be worked out with respect to the operation of the forum. The 
Ur ited States expressed concern at the time of the adoption of the decision on the process 
forzelecting government and indigenous representatives, noting that with over 560 federally 
recognized tribes in the United States, any process would have to be transparent, fair, and 
co:istent with UN practices. The United States also emphasized the need to eliminate any 
redndancy within the UN system and ensure that the forum be funded within existing UN 
buzget levels," 


TV. COUNTRY VIOLATIONS 


At its 2000 session, the Commission took action on the human rights situations in thirty- 
twe countries, including twenty-one country-specific resolutions. Eight special rapporteurs, 
tog=ther with four special representatives and two independent experts appointed by the 
_ Sexetary-General, are assigned to specific countries. The various actions are discussed below. 


Chechnya 


blany felt that the Commission’s most important action was the adoption (by a vote of 25- 
7-19) of an EU-sponsored text on Chechnya, expressing grave concern over reports of “dispro- 
portionate and indiscriminate use of Russian military force, including attacks against 
civi-ans,” and calling for a national commission of inquiry.” Three weeks before the vote, 
the UN high commissioner for human rights, Mary Robinson, had reported to the Commis- 
sicm on her mission to Chechnya and her finding of credible evidence of serious human 


2 CHR Res. 2000/62 (Apr. 26). For other resolutions involving thematic mechanisms relating to economic, 
soda, and cultural rights, see CHR Res. 2000/5 (Apr. 13) (independent expert and working group on right to 
de*c opment); 2000/9 (Apr. 17) (special rapporteur on right to education); 2000/12 (Apr. 17) (independent 
expect on extreme poverty) (mandate renewed for two years); 2000/72 (Apr. 26) (special rapporteur on toxic 
wast=) (adopted by a vote of 37-16); 2000/82 (Apr. 26) (merger of mandates of independent expert on the effects 
of semctural adjustments and foreign debt) (adopted by a vote of 30-15-7). 

= CHR Res. 2000/87 (Apr. 27). 

= Cuba called for the vote and abstained on the decision, arguing that the establishment of the forum should 
no’ <ecessarily result in the abolition of the working group. (The Cuban representative also serves as the Sub- 
con-mission’s chairman of the working group.) Cuba also proposed amendments and paragraph votes, all of which 
were rejected. For a summary of the debate, see Report, supra note 1, at 452-55; UN Press Release HR/CN/00/63, 
Ap 27, 2000, at 5-8, 

"Michael J. Dennis, U.S. delegation, Explanation of Position (Apr. 25, 2000). For other thematic resolution 
invcLing specific groups and individuals, see CHR Res. 2000/3 (Apr. 7) (special rapporteur on mercenaries); 
20C®/45 (Apr. 20) (special rapporteur on violence against women); 2000/48 (Apr. 25) (special rapporteur on 
mig-ants); 2000/53 (Apr. 25) (special representative of the Secretary-General on internally displaced persons); 
20CC85 (Apr. 27) (special rapporteur on sale of children, child prostitution, and child pornography and special 
representative of Secretary-General on children and armed conflict). 

= CHR Res. 2000/58 (Apr. 25); see also Clare Nullis, Human Rights Meeting Praised as Success over Chechnya, AP, 
Ap- 27, 2000, obtainable from <http:/ /www.usia.gov/ clips.nsf>. 
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rights abuses.” The Russian Foreign Ministry denounced the Commission’s decision and 
refused to be bound by the resolution.”’ Nonetheless, the Commission’s action demonstrates 
that powerful countries are not immune from criticism. 


The Chinese No-Acition Motion 


In what may have been the most frustrating event of the session, China again mobilized 
support from developing countries to block consideration of a U.S.-sponsored text that 
accused Beijing of suppressing religious freedom and crushing dissent. The no-action 
motion passed by the narrowest margin since 1995 (22-18 (United States)-12). However, it 
marked China’s ninth escape from censure since the assault on unarmed protesters at 
Tiananmen Square in 1989. The European Union refused to co-sponsor the text, report- 
edly because France and other countries were worried about future economic deals.” 


Cuba 


A Czech and Polish resolution on the human rights situation in Cuba was adopted by a 
vote of 21-18-14. The censure expressed concern about the “continued violation of human 
rights and fundamental freedoms in Cuba, such as freedom of expression, association and 
assembly,” as well as the “continued repression of members of the political opposition and 
... the detention of dissidents.” President Vaclav Havel of Czechoslovakia said in a statement 
that “the aim of the UN resolution is not to enforce the spirit of confrontation and 
intolerance” but, rather, “to make clear that the problem of human rights in Cuba can only 
be solved by cooperation based on a democratic dialogue.” As the text was being adopted, 
some one hundred thousand people marched past the Czech embassy in Havana in a state-. 
organized protest of Prague’s move to condemn Cuba’s human rights record. Cuba alleged 
that its former ally had become a “lackey to [the efforts of] Yankee imperialism” to isolate the 
regime." In protest over the vote, Cuba also canceled a visit by an EU economic-cooperation 
mission and recalled its ambassador to Buenos Aires.” 


Renewal of Mandates 


The Commission renewed the mandates of ten special rapporteurs or representatives, 
without taking a vote on six of them: Afghanistan, Burundi, the Democratic Republic of the 
Congo, Equatorial Guinea (special representative), Myanmar, and Rwanda (special repre- 
sentative) .** Mandates of special rapporteurs that were extended by a vote included those for 


38 See UN Press Release HR/CN/00/27, Apr. 5, 2000, at 1-4. 

31 See aan Planes Bomb Guerrillas in Chechnya; Moscow Rejects Inquiry into Rights Abuses, INT'L HERALD TRIB., Apr. 
27, 2000, at 7. 
. * See Report, supra note 1, at 409-12 (giving the text of the unsuccessful resolution, as well as the vote on the 
no-action motion). In 1995 the no-action motion failed for the only time by a vote of 22-22-9; however, the text 
was ultimately rejected by a vote of 20-21-12. See Crook, 51st Session, supra note 2, at 127-28. The no-action motion 
carried by a vote of 22-17-14 in 1999; by 27-17-9 in 1997, see Dennis, 55th Session, supra note 2, at 196 & n.51; and 
by 27-20-6 in 1996, see Dennis, 52d Session, supra note 2, at 175. 

39 See Elizabeth Olson, China Eludes Censure at UN Rights Forum, INT'L HERALD TRIB., Apr. 19, 2000, at 4; Minh 
T. Voh, When Pocketbook Issues Clash with Human Riglits, CHRISTIAN SCI. MONITOR, Apr. 3, 2000, at 7. 

* CHR Res. 2000/25 (Apr. 18). l 

4! See Vivian Sequera, Cuba Protests UN Rights Resolution, AP, Apr. 18, 2000, available in 2000 WL 19051689 (Allnews 
File); Despite UN Censure, Cuba ‘Proud’ on Rights, AGORA’: CONFERENZA CUBA, NYT/Reuters, Apr. 19, 2000, 
<http://agora.stm.it/htbin/ago?>CONF=cnfcuba&SCHEDA=560>. 

See Juan O. Tamayo, Irate Cuba Cancels EU Visit, MIAMI HERALD, Apr. 22, 2000, available in 2000 WL 9319363 
(Allnews File). 

* CHR Res. 2000/18, 2000/20, 2000/15, 2000/19, 2000/23, 2000/21 (all Apr. 18), respectively. 
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the 1uman rights situations in Iraq (32-0-21), the Islamic Repu5dlic of Iran (special representa- 
tive” (22-20-11), Sudan (28-0-24(United States)), and the farmer Yugoslavia (44-1-8).¥ 

Tae United States called for the vote and abstained on the EU-sponsored resolution on 
Sudan in protest over the failure of the text to reflect the special rapporteur’s conclusion 
that a pattern of slavery exists in Sudan, especially since slavery is recognized as a crime 
unger international law. Other governments, including China, joined the United States in 
abstaining because, in their view, the Sudanese government had made much progress in 
prenoting human rights and was cooperating with UN mechanisms.” 


Cowftdential Procedure 


Tae Commission announced its decisions with respect to ten countries under the confi- 
dential procedures adopted by ECOSOC Resolution 1503, concerning consistent patterns 
of gross or systematic denials of human rights. The Commission decided to discontinue its 
consideration of Chile, Kenya, Latvia, the Republic of the Congo, the United Arab Emirates, 
Vienam, Yemen, and Zimbabwe. The consideration of Uganda was continued.“ 


V. SPECIAL SESSION ON TERRITORIES OCCUPIED BY ISRAEL 


Im October 2000, the Commission on Human Rights held a special session, the fifth in its 
history. While forty-seven of the Commission’s fifty-three members supported convening the 
session, it ended with the adoption ofa resolution sponsored by the Organization of Islamic 
Canference and the Arab League by a vote of only 19-16 (Urited States)-17. The resolution 
comdemned “the disproportionate and indiscriminate use of force in violation of inter- 
nazonal humanitarian law by the Israeli occupying Power egainst innocent and unarmed 
Pa estinian civilians,” which it found “constitutes a flagrant and grave violation of the right 
to fe and also constitutes a war crime and crime against humanity.” The text also called for 
the creation of a commission of inquiry to gather and compile information “on violations 
of suman rights and acts which constitute grave breaches of mternational humanitarian law 
by ne Israeli occupying Power”; an urgent visit to the region by High Commissioner Robinson 
to “take stock of the violations of the human rights of the Palestinian people by the Israeli 
oc=upying Power”; and immediate missions to be undertaken by seven UN human rights 
rapporteurs, as well as the Working Group on Enforced or Involuntary Disappearances.*” 

‘The narrow margin of victory significantly diminished the impact of the resolution. The 
dramatic drop in support for taking action on the Palestinian issue can be attributed to the 
unwillingness of the sponsors to moderate the text of the resolution and the fact that its 
pr=scriptions were at odds with those adopted by the parties themselves at Sharm el-Sheik. 
So many other countries, however, are unlikely to join the United States in the future in 
casing negative votes on resolutions of this kind. The United States has been the lone 


= CHR Res. 2000/17, 2000/28, 2000/27, 2000/26 (all Apr. 18), respectively. 

“Statement of the U.S. ambassador, George Moose (Apr. 18) (on file with author); UN Press Release HR/CN/ 
00,752, Apr. 18, 2000, at 9-11. See UN Docs. E/CN.4/1999/38/Add.1 anc A/54/467 (1999) for the most recent 
reports of the special rapporteur. 

E See Report, supra note 1, at 417. Chairman Simkhada also read negoticted statements concerning the human 
rigi-ts situation in Colombia and East Timor. Id. at 389-92, 418-19. For other country resolutions, see CHR Res. 

2093/2 (Apr. 7) (Western Sahara), 2000/24 (Apr. 18) (Sierra Leone). The Commission also again requested that 
the 5ecretary-General fund the advisory and technical assistance activities of the Office of the High Commissioner 
for Auman Rights in Haiti, Cambodia, and Somalia. CHR Res. 2000/78, 2030/79, 2000/81 (Apr. 26), respectively. 

* The text of the resolution, S—5/1, is contained in the report on the special session, UN Doc. E/CN.4/S-5/5 
(O= 17-19, 2000). See also UN Press Releases on the special session (Oct. 17), obtainable from<http:/ /www.unhchr.ch/ 
hu-~cane/huricane.nsf/newsroom> and the Web site supra note 4. For the report of High Commissioner Robinson 
on. her subsequent visit of November 8-16, see UN Doc. E/CN.4/2001/114. 
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dissenter, with multiple abstentions, on texts that held Israel primarily responsible for the 
situation in the occupied territories.* 


VI. CONCLUSION 


The Commission entered the new millennium by continuing to champion the universality 
of human rights and democratic values. It continued to promote global rules on human 
rights by calling attention to the world’s worst human rights violators and underscoring the 
universal abhorrence of practices for which there can be no excuse, in any culture, under 
any circumstance. Perhaps most important, it codified new human rights norms for children 
affected by the twin evils of war and sexual exploitation. While most would agree with 
Chairman Sinkhada that there was “reason for some satisfaction” with what was achieved at 
this session, the challenges facing the Commission and the international community are 
scarcely reduced by these specific accomplishments.” Human rights continue to be violated 
on a massive scale in parts of the world. Notwithstanding its slow pace and attendant 
frustrations, international diplomacy in support of the evolution of generally accepted 
standards of state conduct constitutes an important part of the answer to these problems. 
The Commission serves as the forum for this work and poses the challenge for states to work 
together to address the specific problems as they arise. 


MICHAEL J. DENNIS" 


THE FIFTY-SECOND SESSION OF THE INTERNATIONAL LAW COMMISSION 


The International Law Commission held its fifty-second session in Geneva from May 1 to 
June 9, 2000, and from July 10 to August 18, 2000, under the chairmanship of Ambassador 
Chusei Yamada of Japan." The Commission elected Professor Djamchid Momtaz’ of the 
Islamic Republic of Iran and Kamil E. Idris of Sudan’ to fill the vacancies left by the death 
of Doudou Thiam of Senegal and the election of Awn Al-Khasawneh of Jordan to the Inter- 
national Court of Justice. 

The Commission all but concluded its second reading of state responsibility, to which it 
devoted much of its time, considered the first report of the new special rapporteur on 
diplomatic protection, and continued its Work on the topics of unilateral acts of states, 
reservations to treaties, and international liability for the injurious consequences of activities 
not prohibited by international law. The Commission also identified five possible future 
topics and sought the General Assembly’s reaction to them. 


* Asin prior years, the Commission atits regular session adopted five resolutions on the situation in the Middle 
East, each over negative U.S. votes. The annual Middle East resolutions critical of Israel were as follows: CHR Res. 
2000/4 (Apr. 7) (occupied Palestine), adopted by a vote of 44-1-6; CHR Res. 2000/6 (Apr. 17) (occupied Arab 
territories, including Palestine), adopted by a vote of 31-1-19; CHR Res. 2000/7 (Apr. 17) (occupied Syrian 
Golan), adopted bya vote of 31-1-19; CHR Res. 2000/8 (Apr. 17) (Israeli settlements in occupied Arab territories), 
adopted by a vote of 50-1-1 (Romania); and CHR Res. 2000 yy 16 (Apr. 18) (southern Lebanon and western Bekaa), 
adopted by a vote of 51-1-1 (Romania). 

® Simkhada, supra note 17. 

* Attorney-Adviser, Office of the Legal Adviser, U.S. Department of State. The author served as a legal adviser 
to the U.S. delegations to the 51st through 56th sessions of the Commission on Human Rights. The views ex- 
pressed herein are solely those of the author. 

! The emerging practice of splitting the session of the Commission will continue in 2001; furthermore, in order 
to strengthen the relationship of the Commission to the Sixth Committee, one or two of the half sessions may take 
place in New York. 

2 Professor of International Law, Faculty of Law and Political Sciences, University of Tehran. 

* Director General, World Intellectual Property Organization; General Secretary, International Union for the 
Preservation of New Varieties of Plants. 
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J. INTERNATIONAL LIABILITY 
(PREVENTION OF TRANSBOUNDARY DAMAGE FROM HAZARDOUS ACTIVITIES) 


In 1997 the Commission’s working group on international liability arising out of acts not 
prozibited by international law decided to consider “prevention” and “liability” separately, 
because these two aspects, while related, concern different issues and require different 
approaches. The rationale for separate treatment of prevention and liability also involved 
the view that treating prevention by itself might free it from some of the conceptual prob- 
ler that had complicated the topics and that, once substantial progress was made on 
prevention, some of the issues that had plagued the decades of consideration of liability 
mizht be more manageable. 

Fa 1978, at its thirtieth session, the Commission had decided to sever the issue of liability 
for activities that are not wrongful under international law from that of state responsibility. 
Tks separation evolved from the dual understanding that state responsibility is a regime of 
secondary rules and that it may be invoked only for acts that are wrongful under inter- 
na:.onal law. Such an understanding leaves open the question of who bears the cost for 
da-xage caused to one state by the acts of another that are clearly not wrongful. 

The Commission had initially linked prevention and liability.* At its forty-fourth session, 
in 1392, however, it decided to divide consideration of the topic into stages, deferring 
questions of actual liability—mitigation, reparation, or compensation—and focusing instead | 
on =revention.” The Commission reaffirmed this division at its forty-ninth session, in 1997, 
by Jeciding to proceed with the topic under the subtitle “Prevention of transboundary 
dartage from hazardous activities.”° 

The Commission is now nearing completion ofa draft framework convention on n preven- 
ticm, focusing in particular on due diligence, notification, and negotiation. This year it con- 
sicered the third report of its special rapporteur, P. S. Rao, in which he proposed a revision 
of tie seventeen draft articles previously approved by the Commission,’ the addition of two 
new articles and a preamble, and the adoption of the whole package as a framework conven- 
tica" The special rapporteur stated that the preamble was intended to reflect a balance 
betseen concerns for the environment and the interests of development. In particular, it 
wae designed to accommodate concerns raised by several states that the draft should address 
international cooperation, the freedom of states to act within their borders, and the right 
to development and its relationship to the environment. New draft Articles 16 (Emergency 
Preparedness) and 17 (Notification of an Emergency) were essentially based on similar 
pr=visions in the Commission’s previous work on watercourses.’ Other changes in the 1998 
dr=ft were largely of a drafting nature. The Commission referred all nineteen draft articles 
and the preamble to the Drafting Committee.”® Although Article 1 of this set contains the 
pkrase “activities not prohibited by international law,” the Commission was divided as to 


# 


For an outline of this early conception of the project, see Special Rapporteur Robert Q. Quentin-Baxter’s 
schematic outline in [1982] 2 Y.B. Int'l L. Comm’n, pt. 1, at 51, UN Doc. A/CN.4/SER.A/1982/Add.1 (Part 1), as 
we Las his five draft articles—never referred to the Drafting Committee—in [1984] 2 id., pt. 1, at 155, UN Doc. 
A/GN.4/SER.A/1984/Add.1 (Part 1) . 

"Xe [1992] 2Y.B. IntI L. Comm’n, pt. 2, at 51, paras. 341-43, UN Doc. A/CN.4/SER.A/1992/Add.1 (Part 2). 

* See Report of the International Law Commission on the Work of Its Forty-ninth Session, UN GAOR, 52d Sess., 
Suzp. No. 10, para. 166, UN Doc. A/52/10 (1997). Reports of the ILC on its 48th through 52d sessions are 
avaiable online at <http://www.un.org/law/ilc/index.htm>. 

‘Yor a summary of the draft articles, see Robert Rosenstock, The Fiftieth Session of the International ce Com- 
mizzn, 93 AJIL 236, 241-42 (1999). 

*¥or the full text of the proposed articles, see P, S. Rao, Third Report on International Liability for Baos 
ee equence: Arising out of Acts Not Prohibited by International Law, UN Doc. A/CN.4/510 (2000). 

? See Convention on the Law of Non-Navigational Uses of International wale regunses May 21, 1997, Art. 28, 36 
IL 700 (1997). 

* Dwing to the priority given to the topic of state responsibility, the Drafting Committee was unable to address 
these articles at its 52d session. 
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whether it was necessary in the context of an article whose purpose is risk management The 
special rapporteur favored its deletion. 

An undercurrent that accompanied the consideration of the Rao draft was whether articles 
on prevention would conclude the Commission’s work on this topic, at least for the time 
being. Some members seemed to think that the more than two decades of struggle in the 
Commission with the notion of “liability” constituted a convincing reason to pause for at 
least a while before deciding what, if anything, to do about it. Others recalled that the topic 
originated in the notion of liability as in “strict liability” and the early far-reaching—over- 
reachingin the opinion ofsome—efforts of the late Professor Quentin-Baxter of New Zealand, 
the initial special rapporteur." Similar differences were reflected in subsequent comments. 


IJ. RESERVATIONS TO TREATIES 


Since 1993, the Commission has been developing a guide to practice—draft guidelines 
with commentaries and, if necessary, model clauses—on reservations to treaties.’* The project 
is intended to maintain the regime of the Vienna Conventions of 1969, 1978, and 1986, 
while filling in gaps and clarifying the law.” By systematizing practice, the Commission 
hopes to make it easier for all concerned to agree on the scope of the obligations to which 
a state has consented in accepting a treaty subject to reservations, and then to clarify 
whether it is a party and if so to what extent. Since 1995, with the assistance of its special 
rapporteur, Professor Alain Pellet, the Commission has adopted on first reading eighteen 
draft guidelines on the definition of reservations, the categories and effects of reservations, 
interpretive declarations, and unilateral statements.” 

Professor Pellet’s work on the development of the guide to practice proceeded apace this 
year, with the submission to the Commission of his fifth report. The Commission was able to 
consider only the first part of the report—contained in Addenda 1—2—dealing with alter- 
natives to reservations. It therefore deferred until next year consideration of the second part 
of the report relating to the formulation, modification, and withdrawal of reservations and 
interpretive declarations. It supplemented the chapter on definitions by adopting on first 
reading five draft guidelines on alternative procedures for modifying or interpreting treaty 
obligations. The guidelines cover, inter alia, reservations made under exclusionary clauses 
and alternatives to reservations and interpretive declarations. Their full text is as follows: 


1.1.8 (Reservations made under exclusionary clauses) 


A unilateral statement made by a State or an international organization when that 
State or organization expresses its consent to be bound by a treaty, in accordance with 
a clause expressly authorizing the parties or some of them to exclude or to modify the 
legal effect of certain provisions of the treaty in their application to those parties, consti- 
tutes a reservation. 


1.4.6 [1.4.6, 1.4.7] (Unilateral statements made under an optional clause) 


A unilateral statement made by a State or by an international organization, in accor- 
dance with a clause in a treaty expressly authorizing the parties to accept an obligation 
that is not otherwise imposed by the treaty, is outside the scope of the present Guide 


N See supra note 4. 

* For a discussion of the scope of the topic, see Report of the International Law Commission on the Work of 
Its Forty-seventh Session, UN GAOR, 50th Sess., Supp. No. 10, para. 491, UN Doc. A/50/10 (1995). 

8 Vienna Convention on the Law of Treaties, opened for signature May 23, 1969, 1155 UNTS 331; Vienna Cor- 
vention on Succession of States in Respect of Treaties, Aug. 23, 1979, 17 ILM 1488 (1978); Vienna Convention on 
the Lawof Treaties Between States and International Organizations or Between International Organizations, Mar. 
21, 1986, 25 ILM 543 (1986). 

14 For the full text of the guidelines, see Report of the International Law Commission on the Work of its Fifty- 
first Session, UN GAOR, 54th Sess., Supp. No. 10, para. 470, UN Doc. A/54/10 (1999). 

15 Alain Pellet, Fifth Report on Reservations to Treaties, UN Doc. A/CN.4/508 & Adds.1—4 (2000). 
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to Practice. A restriction or condition contained in such statement does not constitute 
a reservation within the meaning of the present Guide to Practice. 


1.4.7 [1.4.8] (Unilateral statements providing for a choice 
between the provisions of a treaty) 


A unilateral statement made by a State or an international organization, in accor- 
dance with a clause in a treaty that expressly requires the parties to choose between two 
or more provisions of the treaty, is outside the scope of the present Guide to Practice. 


1.7.1 (1.7.1, 1.7.2, 1.7.3, 1.7.4] (Alternatives to reservations) 


In order to achieve results comparable to those effected by reservations, States or 
international organizations may also have recourse to alternative procedures, such as: 


— The insertion in the treaty of restrictive clauses purporting to limit its scope or 
application; 

— The conclusion of an agreement, under a specific provision of a treaty, by which 
two or more States or international organizations purport to exclude or modify 
the legal effects of certain provisions of the treaty as between themselves. 


1.7.2 [1.7.5] (Alternatives to interpretative declarations) 


In order to specify or clarify the meaning or scope of a treaty or certain of its provi- 
sions, States or international organizations may also have recourse to procedures other 
than interpretative declarations, such as: 


— The insertion in the treaty of provisions purporting to interpret the same treaty; 
— The conclusion of a supplementary agreement to the same end.”® 


While the topic has not stirred controversy—save perhaps with regard to General Com- 
ment No. 24 in which the Human Rights Committee asserted the right both to determine 
whether a reservation to the International Covenant on Civil and Political Rights is compat- 
ibl= with the object and purpose a the Covenant and to prescribe the consequences 
irr=spective of the views of the state’’—the subject is being elaborated in considerable detail 
anz progress has consequently been far slower than had been contemplated. The original 
idea, as suggested by the special rapporteur, was a finite topic that the Commission could 
finish in a single quinquennium. The degree of detail that is now being spelled out is 
inconsistent with such a result. 


III. DIPLOMATIC PROTECTION 


The Commission decided that the scope òf the work on diplomatic protection, like that 
om state responsibility, would be limited to secondary rules of international law, i.e., the 
corsequences ofan internationally wrongful act in the context of diplomatic protection, not 
th= substantive law by which the act is judged. Direct injury caused by one state against 
ancther will not be covered by the topic. 

=rofessor Christopher John R. Dugard of South Africa was appointed special rapporteur 
to succeed Ambassador Mohamed Bennouna of Morocco at the fifty-first session in 1999. 
Pr-fessor Dugard prepared and presented his first report on diplomatic protection this year. 
He outlined his approach to the subject and proposed eight draft articles focusing on the 
scape of the topic and circumstances for its exercise, including modalities of its application 
and the role and nature of the requirement of nationality.’ He stressed the potential 
hcman rights perspective and stimulated other thought-provoking discussion concerning 


€ For the basis of the guidelines, see UN Doc. A/CN.4/508 & Adds.1--2 (2000). 

* UN Doc. CCPR/C/21/Rev.1/Add.6 (1994). 

=John Dugard, First Report on Diplomatic Protection, UN Doc. A/CN.4/506 & Corr.1 & Add.1 (2000) [here- 
inafer Dugard, First Report]. 
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the role, if any, of the use of force in this context and whether states can be regarded as 
having any obligation to exercise diplomatic protection on behalf of a national. Both of 
these suggestions proved highly controversial. Although some urged an express statement 
that protection of nationals did not justify the use of force, the special rapporteur and 
others differed. The general sense was that the use of force was not a matter to be deter- 
mined as. part of the law of diplomatic protection. 

Aworking group considered Professor Dugard’s report and concluded that states were not 
obligated, at the level of international law, to exercise the right of diplomatic protection, 
whatever the case might be under some domestic laws. Some in the Commission suggested 
-that the special rapporteur had placed too strong an emphasis on diplomatic protection as 
a tool to strengthen the protection of human rights, especially in the proposed Articles 2 
and 4, which dealt; respectively, with the use of force in diplomatic protection and the 
notion of a state’s duty to exercise diplomatic protection, upon request, where the injury 
had resulted from another state’s grave breach of a peremptory norm of international law. 
Ultimately, the Commission, on the recommendation of the working group, omitted these 
two articles while sending the remaining six Dugard articles to the Drafting Committee. 

Two proposals in particular, covering refugees/stateless persons and the effect of the 
dominant-or effective nationality of an individual who is a national of both the protecting 
and the injuring states, provoked intense discussion. Members raised questions about the 
precise content of the concepts of dominant and effective nationality and their status as 
international law, as well as the minimum requirements—such as residency—for a state to 
exercise diplomatic protection on behalf ofa refugee/stateless person.” The special rappor- 
teur, while not disagreeing with the nationality rule concerning an effective link, argued 
that the contemporary movement of people mandated a broader or more flexible criterion 
than nationality. He made a similarly convincing case for a more inclusive view in the case 
of dual nationality. The Commission will continue its consideration of these issues next year. 


IV. UNILATERAL ACTS OF STATES 


Special Rapporteur Victor Rodriguez Cedefio of Venezuela submitted his third report to 
the Commission.” The Commission also had before it the report of the Secretary-General 
containing the states’ replies to a questionnaire circulated in 1999, albeit relatively few had 
been received because of the shortness of time.” The special rapporteur proposed, in light, 
inter alia, of comments at the fifty-fourth session of the Commission, a reformulation of the 
seven draft articles contained in his second report.” Four were referred to the Drafting 
Committee.” Among the changes was a new definition of unilateral acts, which was intended 
to replace draft Article 1 on scope. The new formulation stressed the role of intent and the 
need to focus more closely on the intention of the acting state. Other, more controversial, 
issues raised in the third report included the possible attribution to a state of acts of persons 
other than heads of state or government or ministers of foreign affairs, subsequent confirma- 
tion by a state of the acts of persons not authorized to act on its behalf, estoppel, and silence. 


® For the full text of the proposed articles and a summary of the attendant debate, see Report of the 
International Law Commission on the Work of its Fifty-second Session, UN GAOR, 55th Sess., Supp. No. 10, ch. 
V, UN Doc. A/55/10 (2000). See also Dugard, First Report, supra note 18. 

2 UN Doc. A/CN.4/505 (2000) [hereinafter Rodriguez Cedeño, Third Report]. 

21 UN Doc. A/CN.4/511 (2000). 

22 UN Doc. A/CN.4/500 & Add:1 (2000). 

*° New draft Article 1 (Definition of Unilateral Acts); new draft Article 2 (Capacity of State to Formulate 
Unilateral Acts); new draft Article 3 (Persons Authorized to Formulate Unilateral Acts on Behalf of a State); and 
new draft Article 4 (Subsequent Confirmation ofan Act Formulated by a Person Not Authorized for That Purpose). 
For the full text of these articles, see Rodriguez Cedefio, Third Report, supra note 20. 
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The working group established at the forty-ninth session was reconvened. While time con- 
straints precluded the working group from reaching any formal conclusions and thus from 
submitting a substantive report to the plenary meeting, the discussion revealed significant 
support for the following very broad guidelines for the future development of the topic: (1) 
the-:egal effects of unilateral acts are not predetermined but depend on the nature of the 
actznd the will of the state; (2) the draft articles should focus on distinguishing general 
rules applicable to all unilateral acts from specific rules governing certain categories of acts; 
(3) promises that create an obligation for states should be considered before other cate- 
gorizs of unilateral acts such as protests, waivers, or recognition; and (4) close attention 
mus be paid to state practice. The Commission agreed that it would be desirable to seek the 
inpe.t of governments on the first three issues outlined above. 


V. STATE RESPONSIBILITY 


The Commission devoted the major portion of the session to state responsibility so that 
it would be able to receive governments’ comments on as complete a text as possible and 
cor-clude its work on the topic during the current term of office, i.e., by 2001. 


VI. LONG-TERM PROGRAM OF WORK 


After considering the reports of the Planning Group and the working group on its long- 
term program of work, the Commission decided to add the following topics to its agenda: 
responsibility of international organizations; the effect of armed conflict on treaties; shared 
natural resources of states; the expulsion of aliens; and risks ensuing from the fragmenta- 
tiom of international law. Noting that the issue of fragmentation in international law differed 
in càaracter from topics considered in the past—and perhaps was not amenable to either 
coc‘fication or progressive development—the Commission nonetheless considered that it 
cou:d make a significant contribution to the understanding of this increasingly important 
arez of international law. 
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Baehr. New York: St. Martin’s Press, 1999. Pp. 
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Ardsley NY: Transnational Publishers, 1999. 
Pp. xvii, 514. Index. $115. 
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In the wake of the fiftieth anniversary of the 
Universal Declaration of Human Rights, ques- 
tions abound about the effectiveness, and even 
the legitimacy, of the current international human 
rights system. It has become commonplace to cele- 
brate the “internationalization” of human rights 
issues and the “universalization” of human rights 
norms as great achievements of the human rights 
movement. But few contend that the existing sys- 
tem works well or that its goals are even close to 
being realized. Nagging doubts persist about the 
nature of contemporary human rights and its 
future. Trying to figure out what is wrong and how 
to fix it is a formidable task. 

Taken together, the four books under review 
represent a range of vantage points from which 
to assess the current status of the international 
human rights system, and each of them makes an 
important contribution to the debate. In their 
different ways, and from their divergent perspec- 


tives, they lead one through the gamut of issues, 
concerns, and criticisms surrounding human 
rights at the beginning of the new millennium. 
Perhaps predictably, their conclusions are mixed, 
and they reveal no consensus about causes or 
cures. The books can all find a useful place in 
the syllabus of any human rights course at the 
graduate or undergraduate level. 

Peter Baehr’s Human Rights: Universality in 
Practice (Universality in Practice) provides an in- 
formed, straightforward description of the current 
system, and he identifies what is surely the cen- 
tral theme running through all four books: the 
enduring gap between human rights principles 
and the practices of states. The other three vol- 
umes under review are edited collections of indi- 
vidual essays by distinguished scholars. Burns 
Weston and Stephen Marks’s Future of Inter- 


-national Human Rights (The Future) offers a more 


probing investigation than Baehr’s, presenting 
many strong challenges to, and criticisms of, the 
international human rights system and its institu- 
tions. The viewpoint of the essays, though, is 
essentially moderate: the system has problems, to 
be sure, but is at base still a good one that only 
needs some fixing. In contrast, Tony Evans’s Hu- 
man Rights Fifty Years On: A Reappraisal (Fifty Years 
On) presents a decidedly radical critique of the 
currentsystem, which is portrayed as representing 
Western—indeed, imperialist—goals and values 
that serve the economically privileged states and 
peoples, but not the oppressed. The fourth vol- 
ume, The Power of Human Rights: International 
Norms and Domestic Change (The Power of Human 
Rights) edited by Thomas Risse, Stephen Ropp, 
and Kathryn Sikkink, takes a more empirical ap- 
proach and offers some factual assessments of 
where the human rights system has achieved 
positive results, and why. 

As the reader will discover, the emphasis in the 
discussion that follows will change over the course 
of the essay. The first half is largely concerned 
with the state of the current academic literature 
regarding human rights as represented by Univer- 
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salix, in Practice, The Future, and Fifty Years On. I 
will e>gue that in concentrating on the failures 
and =roblems of the current international hu- 
man rights system, the latter two volumes, in 
partiular, ultimately present a distorted picture 
of that system and also provide little guidance on 
how to overcome its current deficiencies. The 
seccad half of this essay, which encompasses a 
disa ssion both of new initiatives and of The 
Pous of Human Rights, will focus more on the 
ach evements of the current system and on the 
nee= for institutional flexibility and creative 
prom solving—both to address the deficien- 
cies of the past and to build upon the system’s 
existing strengths. 

In Universality in Practice, Peter Baehr, emeritus 
pro-e3sor of human rights at the Universities of 
Utrecht and Leiden, and former adviser to the 
Dutch Foreign Ministry, has provided a power- 
fully short, objective, and essentially descriptive 
ove-—ew of the field. The volume can be enthusi- 
astically recommended as a primer, introductory 
text, or reference volume for basic international 
law and human rights courses. Writing in a com- 
menably lucid, expositive style, Baehr briefly 
coves virtually all the main topics: the status of 
the _niversal Declaration; the differences be- 
twee= civil and political rights, on the one hand, 
and 2zonomic, social, and cultural rights, on the 
othe=, the debate over group or collective rights; 
selfcetermination and the “right” of secession; 
cult_ral relativism; the UN machinery and re- 
gional supervisory systems; mechanisms for deal- 
ing rth gross and systematic violations; rights of 
mimnccities and the indigenous; gender discrimi- 
natecn; the difficulties of addressing past viola- 
tior= of human rights and of humanitarian law 
threagh criminal prosecutions and truth com- 
misz2ons; and the increasingly important role of 
nongovernmental organizations (NGOs). He 
usefu_ly includes a brief survey of the principal 
intemmational instruments, as well as a discussion 
of th= challenges that governments face in effec- 
tive + factoring human rights into foreign policy. 

Cn the central issues of universality and com- 
pliaxce, Baehr appropriately distinguishes theory 
fror practice, noting that despite the lip service 
paid to the notion of human rights, those rights 
are routinely violated by governments all over 
the world. He accepts the Universal Declaration 
and ather internationally adopted human rights 
inst~mentsas reflecting globally endorsed values, 
notaz the statementin the 1993 Vienna Declara- 
tion -hat “the universal nature of these rights and 
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freedoms is beyond question.”' He is also quick 
to point out, however, that gross and systematic vio- 
lations of human rights seem to be endemic, with - 
no lack of examples of genocide, “ethnic cleans- 
ing,” war crimes, racism, slavery, traffick in women, 
child prostitution, forced disappearances, tor- 
ture, and cruel, inhuman, degrading treatment or 
punishment. . 

The gap between principles and practice de- 
fines the central dilemma of human rights. There 
is little room for disputing Baehr’s views that mere 
or repetitive endorsement of human rights prin- 
ciples by the world community is not enough 
and that the fundamental challenge is how to 
improve implementation. The underlying ques- 
tion is why these norms have not proven effective. 
Baehr seems to point us towards governmental 
hypocrisy. No member of the United Nations, he 
notes, complies with all its obligations to protect 
human rights, and the reality of governmental 
behavior is frequently at odds with legal commit- , 
ments. Some of the worst offenders have been 
members of the UN Commission on Human 
Rights, where their representatives “make pious 
statements” (Universality in Practice, p. 70) in sup- 
port of human rights. Are we then to shrug our 
shoulders, conceding that it’s simply the “nature 
of the beast”? Can governmental hypocrisy be 
overcome? Is the lack of compliance a function 
of the lack of political will, or the absence of 
effective enforcement mechanisms? Baehr pro- 
vides no compelling answers to these questions, 
and he also identifies no serious shortcomings in 
norms, institutions, or processes. 

The Future and Fifty Years On begin, in effect, 
where Universality in Practice leaves off. In her 
prologue to The Future, Mary Robinson—UN High 
Commissioner for Human Rights—sets out the 
familiar twin themes of internationalization of 
standards and institutionalization of mechanisms, 
which establishes the point of departure for the 
volume. Its essays proceed to ask, in various ways, 
(1) whether there has been some sort of funda- 
mental change in the nature of the human rights 
challenge, (2) whether the existing institutions 
and mechanisms remain viable, and (3) whether— 
and if so, how-—-there needs to be a far-reaching 
readjustment in international law and the inter- 
national system to meet this challenge. These same 
basic questions are addressed in Fifty Years On. De- 
spite their differing ideological perspectives— 
with Fifty Years On presenting a much more 


| Vienna Declaration and Programme of Action, §1, 
para, 1, UN Doc. A/CONF.157/23 (1993). 
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caustic evaluation of the current international 
human rights system—what both books make 
clear, albeit unintentionally, is that it is much 
easier to describe the shortcomings of the cur- 
rent system than it is to identify their causes or to 
set forth viable proposals for addressing them. 


A New Kind of Human Rights Challenge? 


Why after fifty years has the human rights sys- 
tem not achieved its goals? Not even the end of 


the Cold War, the demise of Communism, and | 


the spread of democracy have heralded the 

hoped-for improvement in the overall state of 
human rights. To the contrary, repressive regimes 
survive, and virulent nationalism has spawned 
massive human rights violations in the context of 
internal armed conflicts arising out of old ethnic 
hatreds, resurgent racial and religious antago- 
nisms, and new forms of oppression and discrim- 
ination. The international community continues 
to struggle, with decidedly mixed success, to find 
ways to address these dangerous situations through 
such tools as democracy buiiding, preventive 
diplomacy, conflict resolution, peacemaking, and 
peacekeeping operations. Perhaps it is frustra- 
tion over the persistence of human rights viola- 
tions that makes it so tempting to look for new 
explanations for their genesis. Has there been a 
fundamental change in the nature of the human 
rights challenge? ; 

Globalization receives considerable attention 
in both The Future and Fifty Years On. Whatever 
“globalization” actually means (and there is no 
apparent consensus on its definition), there can 
be no doubt that the quantum jump in worldwide 
economic growth and integration over the past 
several decades has changed the dynamics of 
interaction between states, as well as between gov- 
ernments and their populations. One might have 
supposed that the dismantling of barriers to 
trade and investment, freer access to technology 
and its benefits, and progressively greater flow of 
people, ideas, and information across national 
boundaries would represent a powerful and posi- 
tive force for advancing the cause of tolerance, 
understanding, and respect for human rights. The 

_ trend, however, is to argue that globalization 
weakens the international human rights system 
and increasingly threatens the rights of the most 
vulnerable. 

In Fifty Years On, for example, Anthony McGrew 
posits that the intensification of globalization 
(which he describes as a stretching of global inter- 
connectedness and power relationships) under- 
mines the authority of the state and consequently 
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its ability to act as guardian and guarantor of 
human rights. He notes that “under conditions 
of intensifying globalization, the capacity of states 
and the global human rights regime to ensure 
compliance with established norms of social, eco- 
nomic, civil, political and cultural rights is signifi- 
cantly eroded” (p. 194). In The Future, the essays 
by Kamal Hussein and Rein Mullerson reflect 
similar concerns about globalization. Mullerson 
notes that an unfettered global market tends to 
drag down the protection of economic and social 
rights—for example, with respect to wages and 
working conditions—to the level of the lowest 
common denominator. Even more worrisome, he 
suggests, is that globalization undermines the 
ability of governments to protect and advance 
political and civil rights, which is of special con- 
cern since “without strong, stable, and cooper- 
ating states, there will be no human rights” (The 
Future, p. 239). 

The writers are surely on sound ground here 
in focusing, as Human Rights Watch has recently 
done,’ on the impact of globalization on human 
rights. Much remains unknown, however, and 
little will be settled without careful empirical 
studies. Despite the Vienna Declaration's claim 
that “all human rights are universal, indivisible 
and interdependent and interrelated,”* we still 
do not adequately understand the dynamics of 
the relationship between civil/political rights and 
economic/social/cultural rights, nor do we know, 
except perhaps anecdotally and in the very short 
term, how economic development is related to 
either of these. It is just because the dynamics of 
globalization are so powerful—indeed, breath- 
takingly so—that the short-term consequences 
should be taken for no more than what they are: 
problems that need to be addressed in the con- 
text of bringing the process of globalization under 
control and using it to promote the human 
rights, as well as the economic and social welfare, 
of populations in developing nations that are so 
directly affected by that process. It is this certain 
task, and not the uncertainties of theory, that we 
need to address. 

Amore radical position on globalization is staked 
out by Caroline Thomas and by Evans, both in 
Fifty Years On. Thomas contends that the process 
of “global accumulation”—driven by the latest 
stage of capitalism—abridges economic, social, 
and cultural rights; privileges the private sphere 


? Human Rights Watch World Report 2001 (2001) 
<http://www.humanrightswatch.org/wr2k1/>. 
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over the public; undermines local diversity; and 
danzerously erodes the authority of states to set 
their‘own social, economic, and political agendas. 
She reserves particular condemnation for the 
inte~xational financial institutions—which “under- 
stanz the world through neoliberal tinted glasses” 
(Fifer Years On, p. 166)—and their structural- 
adjustment programs. In her view, the ability of 
the Touth to continue progress towards realiza- 
tion © economic, social, and cultural rights under 
con=itions of globalization is doubtful. But if 
Thaaras is correct, then one wonders how to 
procesd. The genie of globalization is out of the 
bottl=. And rather than simply remaining passive 
and Etting the process of globalization run amok, 
we a=ed to identify the problems that process is 
crezking and attempt to address them. Her essay 
serv perhaps as a stern warning, however, and 
it isz warning that must be taken seriously. 

Fm much the same ideological perspective 
as thet of Thomas, Evans sees the source of the 
prod=m not as globalization, but as the prevail- 
ing —=nception of human rights itself. He argues 
that tuman rights may properly be viewed not as 
emp wering people against government, but only 
as p-owiding governments with power over people. 
Fro% this perspective, he tells us, it is the logic of 
heg=nony that defines the human rights paradigm. 
If, ia=eed, “human rights claims are the outcome 
of power relations” (Fifty Years On, p. 12), then 
the =ominant conception of rights necessarily 
legizrates the prevailing political, economic, and 
soc interests. Accordingly, from its inception, 
the concept of human rights has been driven by 
the perceived needs and interests of the United 
States as the dominant international power. In 
the post-Cold War era, the United States as the 
unretched superpower continues to promote a 
conception of human rights that supports its own 
intemational ambitions, the interests of inter- 
natscnal capital, and a global order based on free- 
market principles. The result is the continued 
excwsion and disenfranchisement of the less 
powe-ful, coupled with increasing, legitimized 
interventions into the domestic affairs of weaker 
states. As in the case of Thomas, one wonders 
` how <o respond to this analysis. According to 
Evazs, if one acts to promote human rights and 
to protect against the potential human costs of 
globalization, one is a capitalist hegemonist. But 
whet, then, is the alternativer Not even Evans 
' sugz=sts that we should proclaim the end of hu- 
mam. Tights as we have come to know it, and wait 
passively for the forces of history to reach their 
inev=table goal. 
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It is, in the judgment of this reviewer, a pro- 
found mistake to equate globzlization (or, for 
that matter, the “prevailing” conception of human 
rights) with a desire for hegemony. To be sure, 
new freedoms of any sort challenge the authority 
of the state, and the growth of free markets and 
the transborder flows of goods, capital, technol- 
ogy, and people will inevitably entail a loss of the 
state’s ability to control what happens within its 
borders. Disruptive in the short run, these forces 
should eventually produce greater transparency 
and foster greater political stability. The states 
and organizations that espouse freedom and the 
implementation of international human rights 
requirements dc not necessarily do so in order to 
dominate or subjugate those who have previously 
been denied that freedom. The same is true of 
free-market advccates. The language and logic of 
human rights can be co-opted, of course, by those 
with ulterior political motives and selfish eco- 
nomic aims, but such misuse does not invalidate 
the entire movement. It is facile to characterize 
human rights norms simply as an ideological 
legitimization of the prevailing world order. Such 
a superficial approach not only strips human 
rights of their aspirational character, but under- 
cuts rather than promotes efforts to advance 
human rights worldwide. 

The vagaries of theoretical, academic discus- 
sions are apparent when one considers how odd 
it is, all things considered, that Evans, McGrew, 
Mullerson, Thomas, and other writers in The 
Future and Fifty Years On should be concerned 
about the erosion of state power. The position 
that globalizaticn threatens to undermine the 
ability of states to protect and promote human 
rights clashes directly with the traditional view, 
little acknowledged in these volumes, that it is 
political power and the abuse of governmental 
authority that, taken together, are the principal 
source of human rights violatians. It is, indeed, 
precisely in response to this traditional view that 
Richard Falk argues in The Future that the statist 
orientation of the current international system 
poses a major—if not the primary—obstacle to 
the realization of human rights goals. He asserts 
that a “breakthrough in the internationalization 
of the protection of human rights is conceptually 
irreconcilable with the Westphalian logic of 
world order” (The Future, p. 4). In Fifty Years On, 
Christine Chinkin defends much the same posi- 
tion, directing particular criticism at the doctrine 
of state sovereignty, its prerogatives of territorial 
integrity and political independence, and the 
emerging doctrine of unilateral humanitarian 
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intervention (as in the Kosovo crisis). Against 
these views, the effort of the antiglobalizationists 
to portray states as the ultimate protectors of 
human rights stands in stark contrast. And it is a 
contrast that illustrates all too well that the ana- 
lyses presented in The Future and Fifty Years On— 
though making for engaging reading—are not 
necessarily reliable guides to action. Rather than 
being in a position to reach firm conclusions 
about globalization and its impact on human 
rights, we are just learning, in fact, how to frame 
the proper questions to ask. The essays in these 
two books contribute to that learning process, 
but they provide no definitive answers. 

The proper questions may, indeed, prove to 
be much the same as the ones we have been 
asking all along—only in a somewhat different 
context and consequently subject to different 
parameters. For example, the question of cul- 
tural relativism has long vexed advocates and 
theorists of human rights. And some critics have, 
like Evans, characterized existing human rights 
norms as both reflecting and imposing Western 
patterns of thought and practice, and as being, 
to that extent, an ideology that is alien to some 
cultures. Globalization puts a new twist on this 
problem insofar as it is a culturally homogeniz- 
ing force that inevitably undercuts traditional 
cultures and “local” forms of social and economic 
organization. The adoption of categorically uni- 
versal language by the international community 
in the 1993 Vienna Declaration, though a response 
to problem of cultural relativism, did not put an 
end to questions raised by it—even though para- 
graph 5 explicitly recognizes the need to take 
into account “national and regional particular- 
ities and various historical, cultural and religious 
backgrounds.”* Preserving those particularities 
may be more difficult in the face of growing 
global interconnectedness, but the task is neither 
new nor insurmountable. 

Much the same may be said of problems con- 
cerning economic, political, and civil rights, the 
long-standing phenomena of economic exploita- 
tion, and the violations of human rights that 
occur in states whose governments are either un- 
willing or simply too weak to implement the re- 
quirements of human rights conventions. Global- 
ization may have put a new face on these and 
other problems discussed in The Future and Fifty 
Years On, and the dynamics of the international 
human rights system are surely more compli- 
cated. Nevertheless, the problems are largely fa- 
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miliar and long-standing ones. Much of the dis- 
cussion in The Futureand Fifty Years On ultimately 
elicits a plus ça change response. Despite all their 
rhetoric, many of the essays present variations on 
the familiar, but important, themes of cultural 
relativism, statist politics, and the primacy of eco- 
nomic, cultural, and social rights—all dressed up 
in the chic new garb of globalization. 


A Problem of Institutional Ineffectiveness? 


Are the shortcomings of the current system 
attributable, in whole or part, to flaws in the 
architecture? Underlying all the essays in The 
Future and Fifty Years On is a consensus that the 
existing institutions and processes of the inter- 
national human rights system are, at best, se- 
verely pressed by—and, at worst, entirely inade- 
quate for the purpose of addressing-——the chal- 
lenges of extending or even maintaining the 
protections guaranteed by that system. This 
problem is, moreover, addressed head-on in The 
Future by Stephen Marks, who elaborates at some 
length on the significant weaknesses of the UN 
human rights framework. He correctly points out 
that its effectiveness is constrained by the fragility 
of the human rights consensus, by the dogged 
persistence of the “domestic jurisdiction” argu- 
ment based on Article 2(7) of the UN Charter, 
by the unsettling influences of nationalism and 
ethnic conflict, and by the not inconsequential 
bureaucratic constraints within the UN organiza- 
tion. In its “millennial quest” to build a post- 
Cold War political culture based on‘human rights, 
the United Nations faces radically new chal- 
lenges—especially in meeting the demands of 
women and the indigenous, in giving practical 
meaning to economic, social, and cultural rights, 
and in providing a broadened and effective role 
for NGOs and interest groups. Among the 
United Nations’ most daunting challenges are its 
“peace operations,” including democratic-institu- 
tion building, promotion of constitutionalism, 
and giving effect to the right to development. 

Although the above characterization of the cur- 
rent problems of, and challenges confronting, 
the international human rights system is accurate, 
it is only, in fact, a partial characterization. What 
it does not take into account is that the system 
has been rapidly evolving to address these prob- 
lems and challenges. In recent years new roles 
have evolved for the United Nations, especially 
through the creation of the office of the High 
Commissioner for Human Rights and through 
the exercise of Security Council responsibility 


232 


botk_ror authorizing use of forcible measures to 
pro~de humanitarian assistance and for provid- 
ing 7 the civil administration of “failed states.” 
Withaa the Human Rights Commission, new the- 
matz mechanisms (such as special rapporteurs 
and working groups) have emerged, some of 
whict have adopted “urgent action” devices to 
add-sss exigent circumstances. New avenues have 
ope-ed for individual communications, as re- 
flec-ed in the recently adopted Optional Proto- 
col :3 the Convention on the Elimination of All 
Fors: of Discrimination Against Women.’ The 
reformist agenda also remains substantial: from 
abožīon of the Sub-Commission on Human 
Righss to consolidation of the various treaty-based 
bodass, there is no lack of proposals for improving 
the =stem. 

Cuz major change has been accomplished by 
usirg the Security Council’s authority under 
Chzpzer VII of the Charter to establish ad hoc 
crim nal tribunals to punish individuals respon- 
siblefor the most serious human rights violations 
in te former Yugoslavia and Rwanda. Despite 
diffculties encountered by those two bodies, 
enth_siasm for new international tribunals con- 
tintes to grow, and variations are in the works 
for Cambodia, East Timor, and Sierra Leone. 
The movement to criminalize human rights viola- 
tionsmay be justified by the imperatives of ensuring 
perzenal accountability and combating impunity, 
but zwestions remain about the ultimate effective- 
ness of this approach. Very helpful in this con- 
text : Cherif Bassiouni’s essay in The Future. He 
provdes a careful, detailed, and informative 
ana~sis of the history of, and legal standards 
rega-ling, war crimes, crimes against humanity, 
and genocide. His evaluation is informed by 
dev >pments in the ad hoc tribunals and also by 
an -alysis of the statute of the international 
crim«ial court (ICC). Although one could ques- 
tior Lis categorization of these three offenses as 
jus gens crimes, he is right on the mark in de- 
scrizing the development of international crim- 
inal law as haphazard and in emphasizing the 
neex to strengthen international humanitarian 
law. “7hat needs to be added, however, is that the 
situstion is arguably even worse than Bassiouni 
characterizes it. He does not address the limita- 
tior s of the ICC statute: among other things, it is 
by n= means clear that it can be applied objec- 
tive.~ or effectively against ultimately responsible 
_Offizals in given situations (for example, 


5 Dotional Protocol to the Convention on the Elimi- 
naticr of All Forms of Discrimination Against Women, 
GA es. A/54/4 (Oct. 6, 1999), entered into force Dec. 
22, 2230. 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


[Vol. 95 


Pinochet, Milosevic, Habre, Hussein, and, more 
topically, Hirohito®), or that the threat of inter- 
national criminal prosecution has any significant 
deterrent effect in the worst cases. 

There can be many roads to justice. Prosecu- 
tion and punishment have the potential of clash- 
ing with the goals of reconciliation and recon- 
struction in postconflict situetions, as well as in 
transitional periods following the ouster of 
especially repressive regimes. Other tools, such 
as use of civil remedies, truth commissions, and 
even pardons and amnesties. may help achieve 
those goals. John Dugard’s fascinating discussion 
in The Future of the South African experience of 
conditional amnesty under its 1995 Promotion of 
National Unity and Reconciliation Act offers a 
case in point, although it is dificult to know how 
to generalize from this essentially unique situation. 

It is worth asking whether too much has been 
expected of the UN machinery. No matter how 
well they can be made to work, the United Na- 
tions’ human rights instituticns (whether based 
on human rights treaties or on the UN Charter) 
will never be able to address more than a small 
percentage of human rights violations. In terms of 
on-the-ground effectiveness, a strong case can be 
made that regional human rights organizations— 
at least those within the Council of Europe and 
the Organization of American Stares—have become 
far more important than the United Nations. In 
her essay in The Future, Dinah Shelton provides a 
superb and substantive overview of the European, 
Inter-American, African, and nascent Middle 
East regional human rights systems (the last based 
on the Arab Charter on Human Rights adopted 
in 1994 by the Council of the League of Arab 
States). She alsc notes the difficulties that have 
so far stymied development of an Asian-Pacific 
regional system. Shelton explores the structural 
and normative similarities and differences between 
the regional systems, pointing out the growing 
convergence in some areas of decisional doctrine. 
In part because of their individual-complaint 
mechanisms, the record of member-state compli- 
ance with regional systems is, she suggests, proba- 
bly higher than with the glokal system. 

Developments in the regior.al systems are often 
overlooked, however, and the emerging case law 
of the regional institutions is still virtually unknown 
among U.S. practitioners. Decisions of the Euro- 
pean and Inter-American human rights courts can 
be a rich source of persuasive analysis and argu- 
ment, if not binding precedent. Nevertheless, it 


6 See, e.g., JOHN DOWER, EMBRACING DEFEAT (1999). 
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is far from clear that the future necessarily be- 
longs to the regional systems. In Europe, for ex- 
ample, even after the recent procedural stream- 
lining, the European Court of Human Rights in 
Strasbourg faces heavy demands not only froma 
rapid expansion in Council of Europe member- 
ship, but also from a mushrooming caseload, 
institutional proliferation and competition, and 
the emergence of new challenges (such as con- 
flict prevention, environmental protection, bio- 
medical advances, and ethnic conflict) having 
human rights implications. The establishment of 
a functioning African human rights court under 
the recently adopted Additional Protocol to the 
OAU Charter on Human and Peoples’ Rights’ 
faces even more difficulties. Increased reliance 
upon regional systems must therefore overcome 
a wide array of problems in order to ensure not 
only their effectiveness, but also their continuing 
relevance. At the same time, regionalism must 
avoid undercutting established universal norms. 


Need for Empirical Studies 


In considering questions of institutional effec- 
tiveness (looking at the past) and of institutional 
change (planning for the future), what is imme- 
diately apparent is the dearth of empirical evi- 
dence on what works and why. What is also ap- 
parent is that the resulting factual uncertainties 
give wide latitude to critics for their assaults upon 
the existing international human rights system. The 
present system has many problems, to be sure, 
and to that extent many of the problems identi- 
fied in The Future and Fifty Years On are ones that 
need to be addressed. Nevertheless, the evidence 
set forth in Risse, Ropp, and Sikkink’s Power of 
Human Rights indicates that the international 
human rights system has been much more effec- 
tive that those problems would suggest. That is, 
despite the obvious shortcomings of the system, 
the ongoing impact of globalization, and the gap 
between principles and practice, the case studies 
presented in The Power of Human Rights indicate 
that international human rights norms have had, 
in fact, a demonstrable and positive effect on the 
behavior of states toward their citizens. 


2 ‘ pears Tanal to the African Charter on 
uman and Peoples’ Rights, OAU Doc. AU/LEG 
MIN/AFCHPR/PROT.1 rev.2 (1997), aa Vie 7 
1998, by the Assembly of Heads of State and Govern- 
ment, reprinted in 12 AFR. J. INT'L & COMP. L. 187 
(2000) and im 20 HUM. RTS. L.J. 269 (1999). The docu- 
mentis available online at <http:// www.oneworld.org/ 
afronet/links/AfricaCharter_add.htm>. 
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The conceptual framework used for the case 
studies in The Power of Human Righis treats the 
internationalization and implementation ofnorms 
as a process of socialization that includes instru- 
mental adaptation and strategic bargaining, 
moral consciousness-raising through argumenta- 
tive discourse, and institutionalization and habit- 
ualization. The analysis applies a “spiral model” 
of human rights change consisting of five stages: 
(1) an initial period in which severe state repres- 
sion is challenged as a violation of human rights 
norms and is placed on the international agenda, 
(2) a second stage in which the government 
responds by denying both those charges and the 
validity of the norms, (3) a third phase during 
which the government is forced to make tactical 
concessions to the human rights community, fol- 
lowed by (4) controlled liberalization or regime 
change, and acceptance of the prescriptive status 
of the norms, and (5) the ultimate implementation 
of the norms through “rule-consistent behavior.” 
The studies measure the change in five paired 


_cases (Kenya and Uganda, Tunisia and Morocco, 


Indonesia and the Philippines, Chile and Guate- 
mala, and Poland and Czechoslovakia) and also 
in South Africa (from Sharpeville through the 1994 
elections). Careful attention is paid throughout 
to the economic, historical, political, and social 
variations within and between the represented 
geographical regions. 

The states studied in The Power of Human Rights 
include just the types of states that, on the basis 
of the essays in The Future and Fifty Years On, one 
would have expected to fare quite poorly in the 
face of globalization and the other problems of 
the international human rights system identified 
in those volumes. The case studies’ results, how- 
ever, undercut—at least in part—the bleak analyses 
and prognoses of those two volumes. Among 
other things, the case studies indicate that the 
various human rights declarations, treaties, and 
conventions have normative influence, and that 
they can and do influence governmental options 
and policies. What is most intriguing is that the 
case studies contradict a variety of standard as- 
sumptions, such as that concerning the link be- 
tween economic growth and improvements in 
human rights. Rather than economic growth 
being a precondition of such improvements, the 
studies found considerable support for Just the 
reverse Connection. “Except for South Africa and 
Guatemala, the remaining five successful cases— 
the Philippines, Uganda, Poland, Czechoslova- 
kia, and Chile—all experienced high economic 
growth rates after a political regime change and 
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after they had largely institutionalized human 
rightsreforms” (The Power of Human Rights, p. 270). 
Ancier interesting and perhaps counterintui- 
tive result was to identify the centrally important 
role mat advocacy and activism by transnational 
hum=n rights networks play in putting repressive, 
noraeviolating governments on the international 
agen—a—and in thereby moving those govern- 
menz toward improved behavior. Network advo- 
cacy,the editors say, is actually more important in 
ford—g change in given situations than external 
pressare from the “great powers” (which is itself 
alm==st always a product of human rights activ- 
ism Another surprising result is that interna- 
tion=i sanctions can be useful in helping to move a 
violaergovernment beyond “stage 2 denial,” but 
that =anctions are almost always counterproductive 
at las=r stages, when policies of constructive engage- 
mer are more likely to be effective. 

“ether the case studies describe historical 
evens accurately, and whether the editors chose 
the <omparisons wisely or succeeded in proving 
the zeneral validity of their five-stage model 
acra:. diverse regions, countries, cultures, and 
regm es, are questions best left to other scholars 
and experts. From a legal perspective, one might 
ques_on the volume’s focus on a limited group 
of ‘core” rights (for example, freedom from 
extr=pidicial execution and disappearance, from 
torte, and from arbitrary arrest and detention) 
or the assumption that international law and 
interrational organizations remain the primary 
(and. value-neutral) vehicles for stating commu- 
nity norms and for collective legitimization. 
Mett sdologically, the editors admit that they 
treat=d norms as constants and that their analyti- 
cal =amework did not take into account varia- 
tions or developments in “norm robustness or 
spec-ficity.” But these points are comparatively 
mina? ones. 

W-at becomes increasingly apparentin reading 
The “ower of Human Rights is that we know, in 
fact. ery little about the process of changing the 
bekror of states in the area of human rights. 
Mo-= interdisciplinary research and scholarship 
of ts sort is needed. These case- studies clearly 
iliuecate that the process of change is slow and 
lab=xious, that it proceeds in stages, that different 
sorts of interventions are appropriate and effec- 
tive at different stages, and that understanding 
the —rospects for achieving human rights progress 
in azy particular country requires the integration 
of cultural, economic, political, and social per- 
spexives. Even though the system does not work 
nearly as well or as quickly as any of us would 
lik=. it also arguably works better—looking at 
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progress over the longer term—than many of us 
would either imagine or admit. 


Which Way Forward? 


In the end, the message of these books is dis- 
quieting in its revelation of how little we actually 
know about the inadequacies of the current 
system and what specific improvements are most 
needed. More than anything else, the various 
essays demons-rate that the analytical task of 
human rights scholars, practitioners, and advo- 
cates is far from finished. 

The impact of globalization on human rights 
urgently requires careful, nuanced investigation. 
Ideological approaches to the problem confuse 
more than they clarify. To suggest that the phe- 
nomenon of global political and economic inte- 
gration is simp-y a function of the growing mo- 
nopoly of power and capital of a few developed 
countries cannot usefully contribute to the al- 
leviation of crushing poverty, to improvement in 
child health and nutrition, to curtailment of the 
HIV/AIDS epidemic, to elimination of corrup- 
tion, or to any of the other critical tasks that 
separate the current reality from the realization 
of economic, social, and cultural rights. 

Similarly, calls (or hopes) for the death of the 

state have an empty ring. However desirable one 
may find the goals of limiting or even eliminating 
state sovereign-y, of curtailing principles of po- 
litical independence, and of overcoming defensive 
claims of territcrial integrity, itremains a big step 
from discounting “domestic jurisdiction” objec- 
tions to human rights criticisms framed in terms 
of Article 2(7) of the UN Charter, to eliminating 
the idea of state sovereignty. Notwithstanding the 
variety of processes at work that are potentially 
changing the nature of state sovereignty,” it is 
reasonable to assume that the apparatus of state 
authority will remain in place for the foreseeable 
future. As a consequence, efforts must be made, 
instead, to promote effective democratic institu- 
tions, to foster the growth of civil society, and to 
create a genuine human rights culture through 
educational imtiatives. 

There is clearly room for additional reform of 
the UN mechanisms to ensure more effective insti- 
tutions and strcnger means of enforcement. It may 
be unsatisfactory that such “ tinkering” can at most 
offer the prospect of only marginal improvements, 
but in the real world we may have to settle for 
tinkering. And as The Power of Human Rights 


® See, e.g, Beh A. Simmons, Is Sovereignty Still Rele- 
vant? 94 AJIL 226 (2000) (review essay). 
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suggests, the path of incremental change may be 
the best--and only—way of making progress in 
human rights. 

A few essays in these volumes do provide some 
thoughtful and creative proposals foi moving 
forward. For example, in response to the problem 
of cultural relativism, Burns Weston articulates a 
central role for human rights values as a tool in 
cross-cultural communication and decision mak- 
ing. He uses the “world public order” methodol- 
ogy of Lasswell and McDougal to demonstrate 
that the ultimate goal of respectful decision 
making in the relativist/universalist context is to 
enhance the possibility of ensuring the world’s 
rich diversity (cultural pluralism) while at the 
same time servicing the values of human dignity. 
In this fashion, he responds effectively to the 
sometimes encountered criticism that an empha- 
sis on the universality of human rights actually 
obstructs cultural understanding of social suffer- 
ing and alienates human rights from the lived 
experience of the less fortunate. 

In the concluding chapter of The Future, Julie 
Mertus identifies new opportunities in the current 
political and legal landscape of the international 
system. She stresses the new roles played by 
nonstate actors and transnational networks, by 
the emergence of transnational civil society, and 
by acceptance of the notion of “democratic en- 
titlement” as a principle of governance. In addi- 
tion, she notes the transformations wrought by 
the complex and sometimes contradictory forces 
of globalization, which include greater global 
interdependence, increased fragmentation of 
states and peoples, growing homogenization of 
expectations (reflected, in part, in the “McDonald- 
ization” of consumer demand), and diversifica- 
tion within territorial communities. These changes, 
she argues, offer transformative potential for 
human rights advocates. What is most intriguing 
about her argument is that she sees globalization 
as defining a new set of parameters within which 
the goals of the international human rights 
system need to be pursued. These new parame- 
ters, in turn, create radically different opportuni- 
ties for pursuing change—which may itself be 
_ incremental. In this respect, her suggestions con- 
solidate many of the concerns expressed both in 
The Future and Fifty Years On, while overcoming 
many of the other essays’ failures to provide 
feasible, well-grounded proposals for making 
concrete progress. 


The discussion of how to move forward in the’ 


field of human rights reveals profoundly para- 
doxical views of the role of the state. For some, 
the state remains at the heart of the human 
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rights problem. The greatest evils are attributed to 
governmental repression and abuse, and fears of 
hegemonistic intervention still motivate demands 
for the transformation of the international polit- 
ical systénijiespecially i in order to foster realization 
of economic and social rights. By contrast, others 
tell us that with the emergence of nonstate actors 
(particularly in the economic sphere), the state no 
longer presents the major threat to human rights 
(as Anne Orford argues in The Future, p. 159). 
For them, the centralized authority of the state 
may turn out to be a major ally—an indispensable 
tool—in addressing feminist concerns, in pro- 
moting economic, social, and cultural rights, in 
regulating the market, and in generally managing 
the human rights agenda. Itis not uncommon to 
hear demands for more, not less, intervention to 
control and prevent human rights abuses. In the 
case of Rwanda, the “great powers” have been 
faulted for failing to use coercive force. Within 
the United Nations, sovereignty is no longer 
perceived as an insurmountable obstacle to effec- 
tive human rights action under the Charter. 
From the specific perspective of international 
law, the most immediate challenge today (and 
one not adequately addressed in any of these 
books) is how to deal with the proliferation of 
violent national, ethnic, racial, and religious con- 
flicts that constitute the main human rights threats 
at the turn of the century. It remains sadly true 
that the most egregious human rights violations 
tend to occur in conflictive situations. Such crises 
present the most urgent, and the most difficult, 
human rights problems. No one can say that the 
international community has learned how—or 
even has the political will—to address them. 


DAVID P. STEWART" 
U.S. Department of State 


IRAQ; NO EASY RESPONSE TO 
“THE GREATEST THREAT” 


The Greatest Threat: Irag; Weapons of Mass Destruc- 
tion, and the Crisis of Global Security. By Richard 
Butler. New York: Public Affairs, 2000. Pp. 
xxiv, 262. Index. $26. 


The Greatest Threat: Iraq, Weapons of Mass De- 
struction, and the Crisis of Global Security is a timely 
and useful volume by Richard Butler, who was, 
from 1997 to 1999, head of the UN Special 


* The views expressed in this review are those of the au- 
thor and not necessarily those of the Department of State. 
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Commission (UNSCOM) authorized by the Secu- 
rit} council following the conclusion of the 1991 
Ga = War. On the most immediate level, the 
bcex presents a ripping yarn of international 
intue and betrayal, but the book is much more 
tha- that. It serves, in part, as a defense of the 
acons Butler took while he was at the vortex of 
an 2aternational furor in the late 1990s over how 
to kespond to, and contain, President Saddam 
Hu--ein of Iraq. And the book also raises—both 
dire=tly and indirectly—many questions about 
the -ubstance and politics of UN arms control 
and -lisarmament efforts, about the conflict-ridden 
relationship between the United States and the 
Urd Nations, and about the interpretation 
and =ffect of Security Council resolutions over 
tin-e—specifically, in response to changing circum- 
stances and a deteriorating consensus. Perhaps 
un mentionally, it illustrates how tunnel vision 


and unrestrained determination in the imple- 


mer zation of policies can lead not to their success, 
bur > their failure. 

 =2 Greatest Threatis very much a practitioner’s 
acct ant, with few pretensions to scholarly sourc- 
ing “beyond UN documents). Butler leaves the 
reacer convinced, if the need still existed, of the 
hideous nature of the Iraqi regime, particularly 
the =nicism of a leadership shedding crocodile 
teaz over the hardships endured by its popula- 
tion ander a severe UN sanctions regime while 
the Eadership itself diverted available resources 
to ite own lavish lifestyle and to constant efforts at 
rea~mament. In the main body of the work— 
char-ers 3 to 12, which chart the relationship 
betwzen UNSCOM and Iraq—Butler compellingly 
doa_mnents a seemingly endless string of Iraqi 
dec=z and, increasingly, of brazen and transpar- 
ent tes. Both as a first-person account of the 
autk=r’s own experience and perceptions, and 
for iz description of the actions of the partici- 
pani: involved, the book is a valuable source for 
current scholars and future historians alike. 

M~ dwn views on UNSCOM, the United Nations’ 
app-—ach to Iraq, and related matters discussed 
in thz essay arose in large part out of my work at 
the Umited Nations from 1990 to 1994, during 
whick period I represented Canada in various 
capec-ties (including membership on the Security 
Cour <il’s Iraq Sanctions Committee), and out of 
my a sequent service as director general of the 
Canacian Foreign, Ministry’s Bureaus of Policy 
Planr—ng, International Organizations, and Global 
Issue- (1994-98). The International Peace Acad- 
emy —fwhich I am president, is an independent, 
nonprofit organization that works closely with 
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the UN Security Council and the UN Secretariat. 
It has provided me with an excellent perch from 
which to observe the council’s travails since 1998. 
The general outline of the conflict between 
the United Nations and Iraq is familiar. In April 
1991, Security Council Resolution 687' authorized 
the establishment of UNSCOM to monitor the 
destruction of Iraq’s chemical and biological 
weapons. The same resolution charged the Inter- 
national Atomic Energy Agency (IAEA) with 
monitoring Iraq’s nuclear capability and activity, 
and also established a sanctions regime that pro- 
hibited the import of arms and related matériel 
into Iraq and that continued the embargo on 
exports from Iraq (an embargo that originated 
in 1990 with Security Council Resolution 661’). 
This embargo would be lifted, pursuant to para- 
graph 22 of Resolution 687, upon a showing that 
Iraq had fully complied with the resolution’s 
requirements concerning the elimination of all 
weapons of mass destruction. Initially, UNSCOM 
was able to perform with considerable effectiveness. 
Iraqi programs for weapons of mass destruction 
were documented; plans for future programs were 
brought to light; UNSCOM was able to destroy a sig- 
nificant number of weapons handed over by Iraq 
or found by its inspectors. Iraqi compliance with 
Resolution 687 decreased sharply over time, and 
by October 1994, Iraq was threatening to suspend 
cooperation with UNSCOM and had deployed 
forces in the direction of Kuwait. In response to 
Security Council Resolution 949,* however, Iraq 
withdrew its troops and resumed cooperation. 
In August 1995, the defection from Iraq of a 
senior member of the regime responsible for 
weapons programs—General Hussein Kamal 
Hassan (a brother-in-law of Saddam Hussein)— 
brought to light, through documents deliberately 
withheld from UNSCOM, extensive evidence of 
Iraq’s continued work on “proscribed” programs. 
Although Iraq then announced a new policy of 
complete cooperation with UNSCOM and the IAEA, 
the circumstances surrounding the announce- 
ment made clear how reluctant and limited any 
such cooperation would be. So began a period of 
continuing confrontation and, over time, escalat- 
ing tensions between the United States and other 
UN member states. In January 1998, an effort by 
Secretary-General Kofi Annan to secure Jraq’s co- 
operation created some basis for optimism, which 
almost immediately proved to be misplaced. In 
December, the United States and United King- 


"SC Res. 687 (Apr. 3, 1991). 
? SC Res. 661 (Aug. 6, 1990). 
3 SC Res. 949 (Oct. 15, 1994). 
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dom began a unilateral bombing campaign against 
selected Iraqi military targets, but the campaign 
served only to intensify the growing acrimony 
over Iraq among UN member states. In January 
1999, France proposed both the lifting of the oil 
embargo on Iraq because “it hurts the people of 
Iraq and keeps them hostages of their authorities,” 
and the replacement of UNSCOM by a “renewed 
control commission” that would “have its independ- 
ence insured and its professionalism strength- 
ened.” Although the sanctions regime remained 
in place, UNSCOM was disbanded soon thereafter. 

A distinguished diplomat with a strong back- 
ground in disarmament, Butler served from 1992 to 
1997 as Australia’s permanent representative to the 
United Nations before being appointed by Kofi 
Annan to replace Rolf Ekeus as chairman of 
UNSCOM. From the outset, Butler faced four increas- 
ingly difficult, and mutually reinforcing, problems. 

First, as the detailed nature of Butler’s chro- 
nology of UNSCOM dealings with Iraq makes 
abundantly clear, by the time he took over from 
Ekeus, the Iraqis were no longer disposed to meet 
any of the Security Council’s terms. As a conse- 
quence, Butler faced a difficult and perhaps im- 
possible task, one that would inevitably come to 
be questioned in the face of continuing Iraqi 
defiance and, because the sanctions regime re- 
mained in place, the consequent suffering of the 
Iraqi people. 

Second, as Butler also suggests, he had to deal 
with the consequences of Ekeus’s earlier decision 
to give preferential treatment to what Iraq deemed 
“sensitive sites.” The decision to accede in part to 
Iraqi demands concerning these sites had argu- 
ably been a reasonable one to make in the field 
for the purpose of securing what appeared to be 
- a tolerable level of compliance. Nevertheless, 
Butler’s subsequent efforts to eliminate this 
exception and to gain access to those sites became 
the “tail that wagged the dog,” providing Saddam 
Hussein with a continuing excuse—and purport- 
edly a justification—for failing to comply with 
Resolution 687. Especially in 1998—the year that 
ended with the bombing campaign by the United 
States and the United Kingdom against Iraq— 
opposition to UNSCOM’s access to so-called presi- 
dential sites would become a frequent Iraqi refrain. 

Third, although formally appointed by Kofi 
Annan, Butler was answerable only to the Secu- 
rity Council. This odd arrangement (particularly 
at a time of growing disunity within the council 
on Iraq) led to serious tensions between UNSCOM 


í Barbara Crossette, France, in Break with the U.S., Urges 
End to Iraq Embargo, N.Y. TIMES, Jan. 14, 1999, at A6. 
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and Annan’s staff. These tensions, which grew as 
some members of the Security Council and of 
the Secretariat came to develop increasingly di- 
vergent interpretations of the United Nations’ 
interests and stake in the Iragi affair, under- 
mined UNSCOM’s efforts, prevented the United 
Nations from presenting a unified front, and 
sent a mixed message to Iraq that encouraged 
further defiance. 

Fourth, during the tumultuous period of 
1997-99, the question of how to control and con- 
tain Saddam Hussein and his regime’s capacity 
for aggression became increasingly politicized, 
and Butler found himself and UNSCOM at the 
center of a political maelstrom. It is this political 
context to which I want to give special attention— 
and which is so well illustrated by Butler’s narrative. 

Well before Butler took charge of UNSCOM, it 
was apparent that the United States and United 
Kingdom were taking a view of the sanctions that 
was directly at odds with the wording of Resolu- 
tion 687. At the end of the Gulf War, the Desert 
Storm allies neither sought nor achieved the re- 
moval of Saddam Hussein; a number of Western 
governments were worried that if the Baghdad 
regime imploded altogether, Iraq might balkan- 
ize, with the successor states then spreading insta- 
bility throughout the region. Many in the United 
States were soon to regret, however, the failure to 
remove Saddam Hussein. The nagging sense of 
unfinished business heavily influenced not only 
Washington’s policy toward Iraq, but also its 
conception of the UN measures that had been 
imposed upon that state. For example, in 1997, 
when some UN member states were considering 
whether the sanctions should be lifted or adjusted 
because of Iraq’s compliance with some of the 
requirements of Resolution 687 (and also because 
no deeper compliance was foreseen), the United 
States and the United Kingdom cited other 
reasons—human rights violations and Saddam’s 
continuing hold on power—for maintaining the 
sanctions. As was evident from remarks delivered 
by U.S. Secretary of State Albright on March 26, 
1997, the United States took the position that only 
Saddam Hussein’s removal could produce a 
lifting of the sanctions: 


We do not agree with the nations who ar- 
gue that if Iraq complies with its obligations 
concerning weapons of mass destruction, 
sanctions should be lifted. Our view, which is 
unshakable, is that Iraq must prove its peace- 
ful intentions. It can only do that by comply- 
ing with all of the Security Council Resolu- 
tions to which it is subject. 


Is it possible to conceive of such a govern- 
ment under Saddam Hussein? ... [T]he 
evidence is overwhelming that Saddam 
Hussein’s intentions will never be péaceful. 


Clearly, a change in Iraq’s government 
could lead to a change in U.S. policy.’ 


In discussing these remarks (pp. 49-50), Butler 
is Laambiguous in his belief that they should not 
haz been made. — 

~acreasingly, this unilaterally defined U.S./UK 
po-.xcy was seen by many at the United Nations as 
“mcving the goalposts” and as representing a situ- 
ation in which these two states were imposing their 
owr political agendas on the United Nations, its 
sar <tions regime, and UNSCOM itself. And some 
stazes and observers believed that it was also 
somewhat disingenuous that the United States 
coud be so concerned about the human rights 
of -raq’s people, but reserved over humanitarian 
exemptions to the sanctions regime and initially 
res.tant to the “oil for food” program that was 
eventually authorized in 1995 under Security 
Co-ncil Resolution 986.’ : 

kx. fact, the United States’ single-minded deter- 
mization to remove Saddam from power may have 
- beea partially responsible for Iraq’s declining 
coc eration with UNSCOM; Saddam must have 
realzed that no degree of compliance would 
leat the United States either to support the lifting 
of ine sanctions, or to otherwise relent in its 
effo-ts to isolate him and Iraq from the rest of 
‘the world. The rigidity in the U.S./UK position 
prckably negated the most positive potential 
effect of sanctions: that of inducing negotiations, 
alog with a large degree of compliance and 
corypromise by the Iraqi regime.* 

fnother case helps to illuminate the above 
por t. In mid-1998, the Organization of African 
Uny at its summit meeting in Ouagadougou 
decided no longer to comply with Security Council 
san-tions against Libya for its failure to hand over 


5 The complete text of the secretary of state’s speech, 
delizred at Georgetown University, is available online 
at <http://secretary.state.gov/www/statements/ 
970326.htmlb>. 

ê =e David M. Malone, Goodbye UNSCOM: A Sad Tale 
in L.5.-UN Relations, 30 SECURITY DIALOGUE 393 (1999), 
for amore detailed account of these developments. 

7 SC Res. 986 (Apr. 14, 1995). 

3 Zee DAVID CORTRIGHT & GEORGE A. LOPEZ, THE 
SAN—TIONS DECADE: ASSESSING UN STRATEGIES IN THE 
1998s, at 223~24 (2000) (where no possibility of give 
and zake exists—including the possibility of partial 
rewz.-d for partial compliance—sanctions are bound to 
prove ineffective). 
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suspects in the bombing of Pan Am flight 103. 
Thereafter, key members of the Security Council, 
specifically the United States and the United 
Kingdom, injected some flexibility into their 
demands on Tripoli. This change in position led 
to a rapid dénouement of the crisis, with Libya 
releasing the suspects to the Scottish tribunal 
established in the Netherlands to try them.* The 
lesson to be derived from this episode is that 
even the permanent members of the Security 
Council sometimes must be prepared to bargain 
and compromise in pursuit of important goals. 
In recent years, however, there has been little 
evidence of such flexibility in Washington con- 
cerning Iraq. Following the collapse of UNSCOM 
in 1999, the United Kingdom worked hard to 
bridge Washington’s views with those of other 
Security Council members in order to create a 
successor unit. The UN Monitoring, Verification 
and Inspection Commission (UNMOVIC) was estab- 
lished in December 1999 through Security Coun- 
cil Resolution 1284" (sponsored by the United 
Kingdom), but as of this writing the commission 
remains inactive within Iraq. 

The divergence between the approaches of the 
United States and United Kingdom, on the one 
hand, and that of most UN member states, on the 
other, is also apparent in the consistently hostile 
and militarily aggressive stance that the two states 
have taken toward Iraq. As strains increased 
between Washington and Baghdad during 1998 
in the wake of Iraqi confrontations with UNSCOM, 
the United States was almost alone in moving 
military assets into the Gulf region. (The United 
Kingdom sent ships and aircraft, the Netherlands 
dispatched frigates, and Canada and Australia 
pledged logistical support.) The broad coalition 
to confront Iraq, built by George Bush and James 
Baker in 1990 under the umbrella of Desert 
Storm, had withered away. Many of its members 
no longer supported a sanctions regime seen as 
punishing a civilian population already severely 
oppressed by a ruthless dictatorship in Baghdad. 
Within the UN Security Council, Russia and France 
opposed the use of force and pressed for change 
in the sanctions regime. (China has consistently 
opposed such use of force.) 

Another source of conflict between the United 
States and the United Nations arose from the 
flood of revelations and assertions, beginning in 
mid-1998, by former UNSCOM senior inspector 
Scott Ritter concerning UNSCOM’s troublingly 
close relationship with Washington. The most 


9 See id. at 118. 
10 SC Res. 1284 (Dec. 17, 1999). 
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striking allegation was that the United States, 
with Butler’s cooperation, had piggybacked its 
own intelligence activities onto UNSCOM opera- 
tions. In addition to exacerbating the U.S./UN 
relationship, the allegations undermined UNSCOM, 
in general, and Butler, in particular.’ The 
combined fallout was that Washington sacrificed 
UNSCOM while protecting the sanctions regime, 
which it saw as more vital to its efforts to contain 
Iraq’s capacity to destabilize the region. Seymour 
Hersch captured the essence of the outcome: 
“The result of the American hijacking of the 
UN’s intelligence activities was that Saddam 
survived but UNSCOM did not.”” 


H Ritter’s revelations (and speculations) are detailed 
in SCOTT RITTER, ENDGAME: SOLVING THE IRAQ PROBLEM— 
ONCE AND FOR ALL (1999). An insightful review by Brian 
Urquhart, How Not to Fight a Dictator, N.Y. REV. BOOKS, 
May 6, 1999, at 25, places Ritter’s material in context. 

At the time that Ritter made his original allegations, 
Butler defended UNSCOM’s record with panache and 
apparentconviction, and denied claims that the United 
States had engaged in its own intelligence monitoring 
under Iraqi cover. Ritter claimed, however, that the 
US. listening device that Butler had ordered him to 
install in Baghdad had been under Washington’s com- 
plete control from July to December 1998: “What 
Butler did was allow the U.S. to take over.” Cameron 
Stewart, Butler: I Never Served U.S. Interests, AUSTRALIAN, 
Jan. 11, 1999, at 8. 

On the issue of his alleged cooperation with the 
United States’ intelligence operation, Butler is arguably 
less than forthcoming in the book: 


Is it possible that some member state could have 
somehow taken advantage of UNSCOM personnel 
or facilities for its own intelligence-gathering pur- 
poses? I can’t know for certain. It is conceivable 
that a supplier country could have hidden some 
intelligence-gathering capability into equipment 
it had supplied us. If that happened, however, it 
was without my knowledge or approval.” (P. 182) 


Or as Richard Nixon might have said, that would have 
been wrong. At the very least, Butler seems to have 
been grievously misled by some U.S. operatives who, in 
so doing, greatly damaged the United Nations’ reputa- 
tion, as well as Butler’s. 

2 Seymour M. Hersh, Saddam’s Best Friend, NEW 
YORKER, Apr. 5, 1999, at 32. It was left to The Wall Street 
Journal Europe to question the extent to which succes- 
sive crises in relations with Iraq, as well as the year-end 
bombing campaign, were designed to detract attention 
from President Clinton’s travails in the Monica 
Lewinsky case: 


When convenient, the reports of UNSCOM inspec- 
tors were ignored by the U.S. At other times, the 
reports appeared to be geared to the Clinton 
Administration’s political needs, which compro- 
mised Mr. Butler. The events that led up to the 
Desert Fox bombings looked suspiciously as if 
they had been orchestrated to delay an impeach- 
ment vote in the U.S. Congress. 


Goodbye, UNSCOM (editorial), WALLST. J. EUR., Jan. 13, 
1999. 
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An absolutist, unilateralist strand in U.S. foreign 
policy is heré clearly in evidence, as it is through- 
out the past decade in that state’s dealings with 
Iraq. In April 1991, drawing in part on Security 
Council Resolution 688% for justification, the 
United States, the United Kingdom, and France 
commenced Operation Provide Comfort, estab- 
lishing no-fly zones over northern and southern 
Iraq in order to protect Iraqi civilians in those areas 
from attack by their own government. Although 
not explicitly authorized by the Security Council, 
these actions were not strongly challenged at the 
time. Indeed, with the broad support of UN 
member states, UN guards took over a number 
of protective functions in northern Iraq pursuant 
to an April 1991 Memorandum of Understanding 
between Iraq and the United Nations that pro- 
vided for the withdrawal of coalition troops.”* In 
1992, the no-fly zones were extended to include 
southern Iraq, an area not mentioned in Resolu- 
tion 688. As the confrontation with Iraq extended 
into the mid-1990s, France withdrew from polic- 
ing the no-fly zones, leaving the United States 
and United Kingdom alone in carrying out these 
functions. Meanwhile, the Russian Federation 
and France—both major trading partners of Iraq 
prior to the sanctions of 1990-——began agitating 
for a lifting of the sanctions, which were injuring 
not only their own trading interests, but also those 
of many other UN member states. Not surprisingly, 
in this effort the two states enjoyed considerable 
support within the organization, but the United 
States and United Kingdom proved unyielding in 
their position that suspension or lifting of the 
sanctions would have to await full Iraqi compli- 
ance with all the Security Council’s terms. By 
decade’s end, both countries were reduced to 
inflicting an internationally unpopular and ap- 


" parently ineffective campaign of air strikes against 


Iraqi targets, with no end in sight.” 

These air strikes were justified in part by Wash- 
ington and London on the basis of Iraqi non- 
compliance with Resolution 687 and its non- 
cooperation with UNSCOM. By 1998, however, 
the open-ended nature of that resolution itself 
became a deeply contentious issue within the 
Security Council; to some council members, it 


13 SC Res. 688 (Apr. 5, 1991). 

4 Memorandum of Understanding Between Iraq 
and the United Nations, Apr. 18, 1991, UN Doc. 
$/22513 (1991), 30 ILM 858 (1991). 

15 See generally SIMON CHESTERMAN, JUST WAR OR JUST 
PEACE? HUMANITARIAN INTERVENTION AND INTERNA- 
TIONAL LAW 196-206 (2001) (discussing these actions 
and the various legal justifications given by the coali- 
tion governments). 
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raz hollow for these two permanent members— 
each in a position to veto any attempt to modify 
th= terms of Security Council resolutions—to 
inke “international law” to buttress their posi- 
tica. In sustaining enforcement of a sanctions 
rezime that no longer commanded significant 
international support and that was, indeed, 
wily condemned, the United States and United 
Kizgdom were widely perceived as abusing their 
stems as permanent members. 

security Council decisions are binding on all 
menber states under the terms of Article 25 of 
the UN Charter, and Chapter VII of the Charter 
grants the council fairly sweeping powers to im- 
pose its decisions. Nevertheless, the extent to 
witch they constitute effective norms—particu- 
larl- when they enjoy no strong political support 
among the membership—is, at the very least, 
dezatable.’ To what extent is the letter of the law 
likæy to be observed—and should it be observed— 
when it no longer commands the assent and re- 
spect of those bound by it? One of the most diffi- 
cu t problems in defining and maintaining a UN 
strategy concerning Iraq over the course of the 
193s was that both the situation itself and UN 
member states’ perceptions of it evolved while the 
auckorization for UNSCOM and the sanctions 
regane—Resolution 687—remained static (though 
the United States, as discussed above, reinter- 
pre.ed the resolution to require the removal of 
Saddam in order for the sanctions to be lifted). 
The belief that Security Council decisions can 
and should stand unquestioned but obeyed by 
the membership at large has proven to be the 
Ac-alles heel of the strategy of the United States 
and the United Kingdom, inducing great rigidity 
in their stance. The degree of member-state 
compliance with Security Council decisions on 
Iraz long after the sanctions regime against it has 
cezsed to command any broad support, is remark- 
abke but is also, as time goes on, very much under 
thr=at—as demonstrated by the decisions of 
Fraacce, the Russian Federation, and others to 
res-me civilian air traffic to Iraq in late 2000 
witout consulting the council.” 

A consequence of the crumbling of inter- 
national support for the flawed strategy of the 


Article 25 of the Charter states: “The Members of 
the Jnited Nations agree to accept and carry out the 
deci-ions of the Security Council in accordance with 
the present Charter.” 

Ï] Extensive leakage of goods (in both directions) 
across Iraq’s borders with Iran, Jordan, and Turkey has 
beer documented, but the application of the provi- 
sior: of Resolution 687 continues to be accepted, at 
leastin principle, by the vast majority of member states. 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


[Vol. 95 


United States and the United Kingdom, which 
have held the Security Council hostage to its deci- 
sions of 1991, has been to undermine the credi- 
bility and even legitimacy of council decisions for 
many member states, perhaps irreversibly weak- 
ening this organ that is critical to international 
peace and security.” 

The issue is not, of course, whether the United 
States and United Kingdom are correct in con- 
tinuing to see Iraq as dangerous. This danger is 
commonly acknowledged, and Butler himself 
obviously continues to see the same danger in 
Saddam and his regime that so propelled his work 
as head of UNSCOM (though itis ironic that Butler 
aligns himself so closely to the position of Secre- 
tary of State Albright—~a position criticized else- 
where in the book): 


Is Iraq as Gangerous as it was a decade ago? 
Elementally, yes. Although a good portion 
of the arms Iraq had acquired were re- 
moved, Saddam still satisfies the three cri- 
teria usually advanced in judging whether or 
not a crime was committed: motive, means, 
and opportunity. He clearly continues to 
have the motive and means to threaten 
great danger, and now the opportunity for 
renewed weapons development, given the 
extended absence of international arms 
control in Iraq. (P. 218) 


Does the potential dangerousness of Saddam 
and his regime entail, however, that the United 
Nations’ strategy of 1991 should remain unchanged 
even though political support for that strategy has 
collapsed? And how long can (and should) such 
a rigid strategy be sustained, and at what cost in 
terms of the political standing of the Security 
Council? I do not mean to take the side of the 
Russian Federation and France against the United 
States; instead, my purpose is to raise questions 
of substantive policy (immediately with regard to 
Iraq, but also with regard to broader UN ap- 
proaches) tha: remain unresolved because they 
have become enmeshed in the politics of the 
Security Council. 

One question to ask—at the threshold—is 
whether any further purpose is served today by 
the continued, unmodified application of Resolu- 
tion 687, with its discredited and ineffective sanc- 
tions regime. Here, the answer must be no. The 
Security Council urgently needs to develop a 
strategy—one supported by all of its five perma- 
nent members—that will discourage Iraqi pro- 


8 For a discussion of the “reverse veto,” see SYDNEY 
D. BAILEY & SAM DAWS, THE PROCEDURE OF THE UN 
SECURITY COUNCIL 66 (3d ed. 1998) and CHESTERMAN, 
supra note 15, at 189-95. 
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duction of weapons of mass destruction while 
suspending the sanctions regime. But what should 


that policy be? And is any new policy likely to se- ` 


cure the requisite support of the Security Council? 

Butler quotes French diplomat Jean de Gliniasty 
as concluding in December 1998: “Of the choices 
available, it would be better to continue some 
arms-control monitoring in Iraq without sanctions 
rather than to retain sanctions with no monitor- 
ing” (p. 200). The U.S. administration would 
strongly disagree now, as it did then, because it be- 
lieves that through the sanctions regime it can 
prevent Iraq from securing dual-use and other 
products vital to its rearmament effort. It is safe to 
say, however, that most member states for some 
time have agreed with the French perspective. 

It is one thing to embrace the French approach 
in the abstract, but quite another thing to develop 
a coherent and practicable proposal that achieves 
the goals of discontinuing the sanctions regime 
and containing or eliminating the Iraqi potential 
to develop weapons of mass destruction. The 
French are still working at it. They have suggested 
a multipronged effort to circumscribe Iraqi free- 
dom on maneuver. For nuclear weapons, they 
would rely on monitoring by the IAEA, with which, 
on balance, Iraq has demonstrated a much 
better record of cooperation than with UNSCOM. 
For chemical weapons, France would require 
Iraq to sign and ratify the Chemical Weapons 
Convention and would require Iraq to cooperate 
closely with the implementing secretariat of that 
Convention, which is currently being set up in 
The Hague. Biological weapons pose a dicier 
challenge: there is, as yet, no satisfactory inter- 
national agreement either prohibiting them or 
governing their use. Furthermore, they are excep- 
tionally difficult to detect and monitor. In the 
words of one French diplomat: “Three pots of 
yogurt in a basement can be developed into bio- 
logical weapons with the right additives and 
know-how.” Further control would be exerted 
through the escrow accounts into which the 
proceeds of Iraqi oil sales are deposited. 

Overall, the French proposal still lacks many 
specifics, and its patchwork of controls would be 
difficult not only to administer, but to integrate 
into an effective whole. These problems help to 
explain why the proposal has failed to generate 
overwhelming support at the United Nations. 
The proposal is nevertheless seen as a serious 
attempt to address American objectives of con- 
taining the Iraqi threat while providing relief to 


19 Confidential interview with the author, December 
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the Iraqi population and to Iraq’s traditional trad- 
ing partners. These latter goals are valued much 
more highly beyond the United States than may 
seem legitimate in U.S. policy circles, but Wash- 
ington needs to be sensitive to widespread inter- 
national support for them. In sum, although the 
shortcomings of the French plan reflect the real 
difficulties inherent in attempting to craft a 
comprehensive, credible policy on Iraqi weapons 
of mass destruction, those shortcomings do not 
justify the continued American reliance on the 
sanctions regime. The inference to be drawn, in- 
stead, is that the five permanent members of the 
Security Council should cooperate with each 
other in designing a new policy that all of them ` 
—and other member states—could support.” 

Butler himself takes a different approach. He 
presumably no longer shares the U.S. view since 
he notes in the book that the evidence for the 
effectiveness of sanctions is “discouraging” (p. 47) 
and that their application has provided Saddam 
with “propaganda opportunit[ies]” (p. 49). Butler’s 
suggested solution, however—namely, to pursue 
more forceful measures—is unrealistic in that it 
is extremely implausible that the Security Coun- 
cil, other UN member states, or even, perhaps, 
the American public would support such measures 
without further dramatic provocations by Bagh- 
dad.” In any case, Butler’s failure to provide any 
specifics about his proposed solution serves to 
undermine that very solution. 

It is at least worth wondering whether the 
United States is likely to take any type of leader- 
ship role in developing a new policy toward Iraq. 
Unfortunately, there is no basis for any optimism 
here. The United States will almost surely con- 
tinue to oppose, as it has for the last decade, any 
effort to move beyond the sanctions regime of 
Resolution 687. In particular, although a number 
of scholars and regional experts within the United 
States (as well as a few administration officials) 
have recognized that the U.S. policy on Iraq is 
bankrupt, itis not clear that the new U.S. admin- 


2 For the French position on Iraq, including its 
main proposal of August 15, 1999, see the Web site of 
the French Ministry of Foreign Affairs at <http:// 
www.france.diplomatie.fr/actual/dossiers/iraq2/ 
index.gb.htmb. 

?! In February 1998, at a time when Washington was 
intensifying the drumbeat for military confrontation 
with Iraq, the U.S. administration—after a disastrous 
town hall meeting involving several senior administra- 
tion figures, including Secretary of State Albright, at 
Ohio State University on February 18, 1998—concluded 
that the American public would not strongly support 
military action against Baghdad at the time. The result 
was a U-turn in U.S. policy that helped pave the way for 
Kofi Annan’s visit to Baghdad a few days later. 
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isccation, emerging as it does from a bitter parti- 
sax. struggle and facing an evenly divided Con- 
guess, will see itself as having much margin for 
meneuver on Iraq.” By the same token, although 
mst of the U.S. foreign policy community favors 
er zagement over confrontation—even with the 
mest determined adversaries of the United States 
(æ was North Korea, until recently)—it does not 
fol ow that a new president will readily court the 
riiE of being accused of being “soft on Iraq.” 
N2yvertheless, whatever hope there is to move 
be~ond the sanctions regime may ultimately de- 
pend upon the United States’ willingness to em- 
bce a more flexible position. Such progress will 
la-zely depend, itseems, upon the creative diplo- 
m=cy and persuasive abilities of other states— 
th=t is, upon their capacity to free the United 
States administration, as well as many of the most 
inz uential voices in the public-policy arena, from 
what has been its single-minded focus on the 
superior effectiveness of the sanctions regime. 

Yo one can doubt the difficulty of moving 
to.ard a different policy for containing Saddam 
ard his regime—in particular, a policy that will 
no. in its practical consequences, impose the 
sane burdens upon the Iraqi people. If such a 
peicy can be formulated, accepted, and imple- 
m=nted, it will lead, in effect, to the supersession 
of Resolution 687. It would be quite mistaken to 
in==r, however, either that Resolution 687 was 
ur-varranted when it was passed or that it failed 
toachieve at least some of its fundamental goals. 
Q-ate the reverse is true. 

A number of goals are embedded in Resolu- 
tica 687. Most importantly, the resolution seeks 
tocontain, ifnot completely eliminate, Saddam’s 
capacity to produce weapons of mass destruction 
ard to wage war with them against neighboring 
ara regional states. (It is perhaps worth remem- 
bexing that Israel struck Iraq’s nuclear test site at 
' Ozcrag in 1981 with the same goal in mind. The 
debate over whether this was a legitimate instance 
of “anticipatory selfdefense” continues to echo 
inme academic literature.”) From this perspective, 
Re:olution 687 seems largely to have achieved its 
gcels, although the sanctions regime has recently 
become very “leaky,” and in the absence of inter- 


= See, eg, Barbara Plett, Iraqi Sanctions Solution 
Nezer, BBC NEWS ONLINE (Nov. 20, 2000) <http:// 
news.bbc.co.uk/hi/english/world/middle_east/ 
ne-sid_1032000/1032410.stm>. Cf Richard Beeston, 
Sa-ztions on Iraq ‘Could Go in Six Months,’ TIMES (Lon- 
doz), Nov. 20, 2000, Overseas News. 

* See, e.g., Anthony D’Amato, Israel’s Air Strike Against 
the Osiraq Reactor: A Retrospective, 10 TEMP. INT'L & 
CCHP. LJ. 259 (1996). 
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national inspectors, it is hard to know exactly what 
is taking place within Iraq’s armaments industry. 

Perhaps more broadly, Resolution 687 sought 
to stigmatize the Iraqi regime and to deter others 
in the region and beyond (North Korea?) from ` 
similar behavior. Here, the United Nations’ strat- 
egy was successful at first. But now that strategy 
appears to be falling apart. With hostilities between 
Israel and the Palestinian authorities (and their 
respective papulations) escalating in late 2000, 
many Arab governments appear prepared to effect 
a rapprochement with Iraq. The irony in this devel- 
opment must be bitter medicine in Washington: 
having saved a small, conservative Arab sheikh- 
dom from Saddam Hussein—and its quaking, 
brethren oil states from a serial reprise throughout 
the Persian Gulf of Iraq’s annexation of Kuwait— 
these very states today seem willing to spurn 
Washington and accommodate Baghdad. How 
ten years and a failed policy can rearrange 
alliances! 

More broadly yet, Resolution 687 might also 
have been intended to promote regional stability 
in the Middle East. In one respect, perhaps, the 
resolution has contributed modestly to this goal 
by minimizing the Iraqi threat to other states in 
the region. There has been, to be sure, less vola- 
tility in the region than there would have been 
otherwise. Moreover, with little threat from Iraq 
to worry about, the clerical regime in Iran has 
initiated a seemingly irreversible, albeit uneven, 
journey towards more moderate policies, in keep- 
ing with the wishes of its people (as expressed in 
admirably free—by regional standards—parlia- 
mentary elections). It may also be that, having 
witnessed Iraq's international fate in the 1990s, 
North Korea was influenced to consider and 
then pursue policies of moderation and accom- 
modation with South Korea and the United States. 
Nevertheless, in the absence of substantial prog- 
ress on other important conflicts in the Middle 
East, most notably the Israel/Palestinian dispute, 
it cannot be said that the resolution has had much 
tangible impact on efforts to promote peace in 
the region. 

Any effort to understand the problems of the 
sanctions regime, in general, and of UNSCOM, in 
particular, would be incomplete with addressing 
the challenges (and failures) ofimplementation. 
In this respect, Butler’s book is an especially valu- 
able resource, illustrating as it does both the 
complex interplay of personalities in implement- 
ing policy and the impact that individual person- 
alities (especially as coupled with each actor’s 
defined. role and responsibilities) have on the 
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perception and implementation of policy. The 
book raises, among other things, questions about 
Kofi Annan, his role, and his relationship both to 
the Security Council and to UNSCOM. In Butler’s 
account, Annan emerges as a hapless accomplice 
of Saddam and his henchmen, and the author 
misses few opportunities to criticize Annan and 
to excoriate his staff. But is Butler’s characteriza- 
tion of Annan fair or even forthcoming? For 
example, in 1998, in response to [raq’s continu- 
ing defiance of UNSCOM concerning the inspec- 
tion of presidential sites, Annan went to Baghdad 
to seek a negotiated outcome rooted in Iraqi 
compliance with Resolution 687. Butler mistak- 
enly claims that Annan received “no specific 
instructions but merely a generalized blessing” 
(p. 138). Butler implies that Annan may have 
been acting as a loose cannon, whereas, in fact, 
the Security Council’s five permanent members 
gave him detailed guidance before his departure 
concerning the parameters of an acceptable 
agreement (the bottom line being defined by the 
U.S. and UK positions).”* Annan then secured 
the agreement of Iraq for “unlimited access” by 
UN inspectors to the sites in question. The 
Memorandum of Understanding (which Iraq 
would soon disregard) included several face- 
saving provisions for Saddam, but seemed to 
achieve the Security Council’s objectives. At that 
time, Butler—perhaps concerned that it was im- 
portant to paper over differences with Annan— 
commented on the memorandum’s terms as 
follows: “He brought home the bacon.”” Of this 
comment, there is no trace in Butler’s book, but 
only a catalogue of his complaints about Annan’s 
negotiations in Baghdad and their outcome. 

In fairness to Butler, his institutional relation- 
ship with Annan was extremely ambiguous—and 
deliberately so on the part of the Security Coun- 
cil when it created his position. Though formally 


independent of the Secretary-General, Butler re- — 


ported to the council through him” and needed 
to mesh his own action with that of other UN 


* The issuance of guidelines was disclosed to the 
media at the time by the United Kingdom's permanent 
representative to the United Nations, John Weston, see 
[John] Kampfner & Roula Khalaf, UN Chief in Baghdad 
Mission, FIN. TIMES (London), Feb. 18, 1998, at 1, and 
has since been confirmed by him in a review of Butler’s 
book, see John Weston, Hidden Arms Still Within the 
Gates, FIN. TIMES (London), May 27, 2000, Books, at 5. 
Both articles are obtainable from the Financial Times’ 
Web site, <http://www.ft.com>. 

> James Traub, Kofi Annan’s Next Test, N.Y. TIMES, 
Mar. 29, 1998, §6 (Magazine), at 44. 

5 SC Res. 687, para. 9(b) (Apr. 3, 1991). 
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actors, including humanitarian and political ones, 
in the field. Beginning in 1998, Annan seems to 
have become deeply affected by the humanitar- 
lan consequences of a sanctions regime that was, 
in any event, proving ineffective in achieving its 
stated goals. Butler, with a narrower mandate, 
viewed such sentiments as a betrayal of UNSCOM’s 
mission. Indeed, Butler complains that Annan 
sought to “marginalize” (p.129) facts about the 
disarmament process in pursuing his aim of 
averting armed conflict. Did not Annan, how- 
ever, himself draw attention also to other “facts” 
such as the humanitarian consequences of the 
sanctions regime? Not surprisingly, Butler mar- 
ginalizes the arguments of those, like Annan, 
who opposed his views and his interpretation of 
the United Nations’ role in Iraq. 

The book thus provides an interesting example 
of tunnel vision pursued with intelligence and 
great energy, but little perspective. In their own 
way, Butler’s perceptions, which were built upon 
his field experience, are just as unyielding and as 
unresponsive to the broader issues raised by the 
sanctions regime as were the perceptions and 
policies of the United States and United King- 
dom. It is hardly surprising that Annan chose to 
be attentive not only to those two states, but also 
to other voices in the Security Council and in the 
General Assembly. Furthermore, UNSCOM was, 
from Annan’s perspective, but one of many UN 
agencies and programs, including others with re- 
sponsibilities in Iraq. Several other UN units on 
the ground in Iraq disagreed violently with both 
UNSCOM’s mandate and the manner in which it 
was being implemented. Such is the nature of the 
United Nations. While the Security Council looms 
supreme in its sphere of competence, other UN 
actors can and do challenge its strategies when 
they interfere with their own developmental, 
humanitarian, or social mandates. For such matters, 
Butler betrays little sensitivity. 

Astark contrast in perspectives likewise emerges 
in considering the ways that Ekeus and Butler 
dealt with Baghdad. The agreement by Ekeus to 
designate certain presidential sites in Baghdad as 
“sensitive” out of regard for Saddam Hussein’s 
status as a head of state left Butler facing recur- 
rent quandaries in the constant game of cat and 
mouse in which UNSCOM was engaged with the 
Iraqi regime. In this respect, Butler believes that 
Ekeus “sold the shop” to Saddam; the notion of 
any special treatment for the dictator is repellent 
to Butler. In retrospect, however, might Ekeus 


_ Simply have been practicing the art of the possible 
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ir order to keep Iraq working with the United 
Nations? Butler’s maximalist approach failed to 
achieve this minimalist objective (although there 
my be some satisfaction to be derived from go- 
irg down in flames rather than simply fading into 
ir~zlevance). It may be worth noting that Ekeus is 
wdely admired in Washington, as well as at the 
Urited Nations, as a singularly effective and tough 
operator under a deceptively retiring demeanor— 
a modus operandi that is in stark contrast to 
Badler’s publicly confrontational, but perhaps ulti- 
mately less effective, approach. It may also be 
w-rth noting that no matter how well conceived 
a -N program or intervention may be, its practical 
success will ultimately depend upon the persons 
wo are responsible for implementing it, and 
jes what personal qualities will be successful in 
tre field is difficult or impossible to predict. 

The situation with Iraq, as any reader of the 
Jærnal well realizes, is only one of the many 
challenges we confront today concerning arms 
control and disarmament. Building upon both 
hæ experiences in UNSCOM and his technical 
expertise in these fields, Butler presents in the 
firal chapter of The Greatest Threat a proposal for 
a nultilateral arms-control and disarmament 
syxem. His particular concern is to ensure enforce- 
ment of obligations under key arms control 
trzaties. The proposal would require the perma- 
n2at members of the Security Council to agree 
trat they will always act together to remedy any 
sizaation identified by a credible report of the 
vizJation of specific treaties and to undertake 
never to use (or even to threaten to use) their 
vesoes in such circumstances. Though prima 
facie attractive, this proposal is, in fact, highly 
uzwealistic. It might be wondered why any per- 
manent member would tie its hands on the use 
o: che veto in the future when nothing in the UN 
Carter suggests such a step. Moreover, although 
tre permanent members did work very closely 
tcgether to craft Resolution 687 and many other 
cotimon approaches to problem solving in the 
iramediate post-Cold War years, growing differ- 
exces concerning UN policy toward Iraq (as well 
as osovo) have driven them apart since the mid- 
1930s. The above question concerning the UN 
Crarter notwithstanding, the current politics of 
th + Security Council all but eliminate the possi- 
bity that the permanent members would bind 
tr emselves to act in unison in the future. 

What lessons, then, may we draw from the 
U™SCOM experience, and how should such situ- 
ations be managed in future? The first and most 
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obvious lesson is that the Security Council does 
not operate in isolation from the broader politi- 
cal context of the United Nations. On the con- 
trary, and unavoidably, the council closely re- 
flects the brcader ebb and flow of international 
relations. Hence, when relations between the per- 
manent members deteriorate beyond the United 
Nations—for example, over Taiwan, Chechnya, 
or Kosovo——there is a price to be paid at the 
United Nations in terms of Security Council 
cohesion and coherence. Recent years have seen 
a marked deterioration of relations between 
Moscow and Washington, which has affected the 
Irag file. Thus, issues cannot be managed within 
the council in isolation from the larger inter- 
national arena. Second, and more specifically, it 
seems to have been a mistake to establish 
UNSCOM with an executive chair whose mandate 
did not require him to reconcile the purposes of 
UNSCOM with the larger purposes of the United 
Nations. On reflection, creating UNSCOM as an 
organ of the Security Council substantively inde- 
pendent of the Secretary-General made it inevi- 
table that there would be both institutional clashes 
between UNSCOM and the UN Secretariat, and 
individual clashes between Butler and Annan’s 
staff. (UNMOVIC follows the UNSCOM model in 
this regard, which may pose difficulties if and 
when it becomes operational, although its head, 
Hans Blix, seems closer in modus operandi to his 
countryman Ekeus than to Butler.) Third, the 
experience with Iraq demonstrates the dangers of 
the Security Council’s passing open-ended reso- 
lutions, thereby empowering each of the perma- 
nent members with a “reverse veto” that can 
stymie efforts to modulate policy in response to 
the changing reality on the ground.” The French 
and others within the council are now firmly 
opposed to any further open-ended sanctions 
resolutions on the model of Resolution 687. 
More broadly, the difficulties of UNSCOM high- 
light a fact that is well known to UN insiders: the 
success of persons appointed to key positions 
often depends far more on temperament than 
on intellect. The ability to cooperate with rele- 
vant actors and other states may matter far more 
than doggedness and a detailed approach to the 
mandate. It is widely recognized that Annan has 
done an excellent job in staffing senior positions. 
Butler was arguably an exception—not because 
of his own qualities, which are impressive, but 


?7 See supra text accompanying notes 15-16; supra 
note 18 and accompanying text. 
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because of the poor fit between those qualities 
and the difficult role assigned to him. 

More broadly yet, this episode holds lessons 
for the United States, a country still accustoming 
itself to its status as hyperpower. Most importantly, 
the episode demonstrates that if the United 
States wishes to preserve multilateral institutions 
as a useful instrument for its foreign policy, it 
needs to be a better listener to its partners (and 
adversaries) and must be prepared to show flexi- 
bility in adjusting its strategies to international 
sentiment. I do not mean to suggest that the 
United States needs to be guided in all circum- 
stances by the views of its allies, but only that 
Washington’s persistent neglect of those views 
may lead to the frustration and collapse of its 
own international strategies—whose merits may 
be self-evident in Washington, but whose costs 
are borne elsewhere. 

As should be inferred from the range of issues 
addressed in this review, Butler’s Greatest Threat 
is a thought-provoking and timely book, enliv- 
ened by the author’s strong views and vigorous 
writing. Nevertheless, the book—that is, Butler 
himself—fails to recognize that those disagreeing 
with the author may do so in good faith and that 
UNSCOM’s leadership may have contributed sig- 
nificantly to its demise. Indeed, one distasteful 
aspect of the book is Butler’s tendency to cast 
anyone disagreeing with his own perspectives as 
a dupe of Iraq. Annan’s staff is-painted with this 
broad and unsympathetic brush, as are (uniden- 
tified) writers critical of the United Nations’ 
strategy, in general, or of UNSCOM, in particular. 
_ In fact, it is possible to agree with Butler on the 
nature of the Iraqi regime, on the serious threat 
represented by its past weapons programs and its 
proven attempts to rearm, and on the need to 
contain the margin of maneuver of a state having 
used chemical weapons and demonstrated a 
willingness to use even more deadly biological 
and possibly nuclear weaponry, but to question 
the tactics that have alienated most of the UN 
member states. I have done so myself.” Butler 
nevertheless decries anyone questioning UNSCOM’s 
performance as Iraqi “supporters” (p. 219). This 
characterization is both gratuitous and incorrect. 

In sum, this highly personal, vivid account of 
the final years of UNSCOM reflects both the 
qualities of the author and the limitations of his 
“take no prisoners” approach. The most inter- 
esting questions raised by the volume are not 
necessarily those Butler sought to address. Never- 


°8 See Malone, supra note 6. 
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theless, because it presents a rich, intelligent, 
and uniquely informed account of a situation of 
fundamental importance to the world community, 
The Greatest Threatis a vital read for foreign-policy 
practitioners, international lawyers, and any seri- 
ous student of arms control and disarmament. 


DAVID MALONE” 
President, International Peace Academy 
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The Rights of War and Peace. By Richard Tuck. 
Oxford, New York: Oxford University Press, 
1999. Pp. 234. Index. $45; £30, 


Richard Tuck, professor of government at 
Harvard University, has written a slim but pro- 
vocative book that traces the roots of liberalism 
and its discontents in Western thought. He has 
achieved this perspective through the lens of the 
writers—ranging up from earliest times up to 
Rousseau and Kant—who contributed to the 
formation of modern theories of international 
law. While this study is one of moral and political 
theory and history, it resonates with vitally signifi- 
cant observations about a rule of law for inter- 
national relations, and about the potential for 
peaceful coexistence of states under a liberal order. 
My review starts with an assessment of Tuck’s 
contribution to the history of moral philosophy 
in international relations, and finishes with its 
relevance for international law today. 

This volume is not—as Tuck well recognizes— 
an intellectual history of international law as a 
doctrinal subject. Instead, the thrust of the book 
is to reexamine the traditional tension in Western 
political thought between raison d état and natural 
law as the essential organizing principle of inter- 
national relations. Tuck acknowledges that 
Machiavelli’s antilegalist and antimoralist posture 
is the crucial backdrop for gauging attitudes . 
towards international relations under a rule of 
law—not only in the early-Modern period and 
Enlightenment, but also today. One of the pri- 
mary insights of Tuck’s book, however, is that 
liberal humanism is not the obvious, or the only, 
antidote to Machiavellian realpolitik. Much of 
this volume is preoccupied with the careful elabora- 
tion of interpretive positions about morality in inter- 


” The views expressed in this essay are those of the 
author and not necessarily those of Canada’s Foreign 
Service, from which I am on leave. Research assistance 
was provided by Simon Chesterman of the Interna- 
tional Peace Academy. 
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naional relations that do not fall neatly into some 
Menichaean split between realism and naiveté. 

The subtlety of Tuck’s analysis is evident in his 
recognition and discussion of the paradox that 
stcongly liberal humanists of the Renaissance 
were among the most enthusiastic supporters of 
agzressive wars to enslave barbarians. It was, as 
T-ck illustrates in his first two chapters (on 
Ha_manism and Scholasticism), the more con- 
servative scholastic tradition that produced such 
ircternational law writers as Francisco de Vitoria, 
L-as de Molina, and Fernando Vazquez, all of 
wom recognized (at least theoretically) the 
rizhts of indigenous peoples in the Americas to 
resist European conquest. Later in his book, 
T-ck notes that the paradox of Renaissance 
pexitical philosophy was translated into Enlight- 
emmnent circles: “There is a kind of violence 
w: thin liberalism of the Lockean type which goes 
back to its origins in the violent politics of the 
Renaissance, in which liberty and warfare (both 
cial war and international conflict) were bound 
tcgether” (p. 196). This partially accounts for 
R=usseau’s pessimistic critique of Hobbes that 
wile men seek safety in the clutches of the 
Leviathan, their doing so imperils them because 
of che modern state’s predilection for war. Or, as 
Tock observes: “a liberal attitude to the rules of 
cial society—that they are constructed by free 
agents and may be changed by them—is both 
conceptually and historically associated with 
irternational aggression, . . . [whereas] more 
morally authoritarian views .. . were associated 
wth (at least in theory) a great mildness in 
ir-ternational relations . . .” (p. 232). 

à large part of Tuck’s volume is thus dedi- 
ceted to explaining the origins of discourse 
about autonomy in modern political thought. 
A hough the concept ofautonomy is introduced 
ozy late in the book (literally, in its last pages), 
it is presaged by a broader inquiry into the 
o> gins of the theoretical trope that nations are 
liz= individuals in a state of nature. In large 
measure, Tuck views international relations theory 
trrough the optic of a concern for the place of 
individuals in political society. That theory offers 
Tk a sort of laboratory (or thought experi- 
ment) that permits him to test the validity of the 
concept of individuals moving from a state of 
ncure to civil society. Some of the observations 
that Tuck makes are consequently a bit ancillary 
tc -he broader concerns of international lawyers, 
but others are of considerable significance. One 
is zhat the concept of liberty (or freedom or 
alzonomy) presents a central problem in any 
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political system, including that of international 
legal and political order: to what extent are ac- 
tors in any society—and to what degree are 
states—truly free or independent? Tuck points 
out that opposition to autonomy has often been a 
yardstick to measure writers’ affinity toward ideas 
of world government. “[{S]uspicion of ‘universal 
empire’ runs very deep in modern Western 
thinking” (p. 229). 

Tuck’s book not only provides a close reading 
of the central works of political philosophy that 
bear on international relations, but also reflects 
his rich understanding of the political develop- 
ments that motivated and influenced the writings 
he canvasses. Examples include: Holland’s pre- 
carious political position in the United Provinces, 
and Dutch colonial expansion during the early 
seventeenth century (both of which were crucial 
to Grotius’s personal fortunes); the later rivalry 
between England and Holland (which explains 
British flip-flopping on such issues as naviga- 
tional freedoms and the law of the sea); Swe- 
den’s bold power play in Germany during the 
Thirty Years’ War (which accounts for the intel- 
lectual thrust of German publicists of that pe- 
riod); and later British colonial politics in North 
America (which explains Locke’s otherwise 
curious defense of outright conquest of Indian 
lands). These insights enrich the book and lend 
credence to Tuck’s conclusions as to the place of 
moral and political theory in the actual relations 
of countries. 

Hugo de Groot (Grotius) proves to be an im- 
portant figure in Tuck’s narrative (and is featured 
in chapter 3). but the resulting portrait is far 
from benign. One of Tuck’s observations that 
especially appeals to me as an intellectual his- 
torian of international law is that while Grotius 
may have only a dubious claim to the title of 
“father of international law,” he can certainly be 
credited with the “single extraordinary idea... 
that there was no reason why any individual 
should not be thought of as morally identical to 
a state” (p. 228). This insight frames the debate 
for all subsequent writers, and implicates the 
central liberai dilemma of international rela- 
tions. Grotius also succeeded in. fusing humanist 
and scholastic attitudes towards state relations in 
his writings, end to the extent that he reluctantly 
acknowledged that countries are in a perpetual 
state of war, he (and later, Locke) at least hoped 
and believed that outright conflict would be both 
less common and more manageable than was 
assumed by other writers such as Hobbes and | 
Rousseau (the subjects of chapters 4 and 7, 
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' respectively). Tuck also examines what might be 
regarded as Grotius’s “darker side” —his support 
for wars of conquest (or even, in an extreme 
reading, ofannihilation) against polities or leaders 
that defy natural law. As Tuck trenchantly notes, 
Grotius “was still an enthusiast for war around 
the globe. He was indeed a most improbable 
figure to be the tutelary deity of the Peace Palace 
at The Hague” (p. 95). 

Two theorists other than Grotius figure promi- 
nently in Tuck’s history. One is Samuel Pufendorf 
(the subject of chapter 5), who, alone among the 
writers that Tuck reviews, openly questions the 
assumption that nations are condemned to live 
in a perpetual condition of war. Pufendorf’s view 
that nations, like individuals, are naturally sociable 
placed him at odds with the prevailing wisdom of 
international relations as premised on conflict 
and conquest. This position was a notable break 
with a Grotian world view, and Tuck candidly 
acknowledges that his own previous assessment 
of Pufendorf—~namely, that his writings were 
merely derivative of Grotius’s—was in error. 
Although Tuck shows that Pufendorf exercised 
immense influence on Locke (discussed in chap- 
ter 6, along with Vattel), he also concludes that 

‘Pufendorf’s position—and not that of either 
Locke or Vattel—was the only true intellectual 
alternative to Hobbes’s view on international 
relations. In reaching this conclusion, however, 
Tuck tends to downplay the innovative work of 
Christian Wolffand his concept of civitas maxima, 
which has been discussed in the pages of this 
Journal’ Tuck appears to believe that Wolff's 
concept speaks to a supernational government—a 
“supreme state” (p. 189)-——but it actually conveys 
the rather different meaning of a “common- 
wealth of states.” Wolff, like Pufendorf, imagined 
a liberal international order based on functional 
cooperation among states. 

The other author that Tuck rightly emphasizes 
is Kant (the subject of chapter 7, along with 
Rousseau). Kant’s remark that earlier publicists 
of international law were “sorry comforters” of 
states is a mainstay of critical discourse in our 
discipline. Indeed, as Tuck observes, writers such 
as Grotius and Vattel could easily be accused of 
pandering to, and apologizing for, bad state be- 
havior in international relations. It was for this 
reason that Rousseau thought Grotius and Hobbes 
two peas in the same pod: “The truth is that their 
principles are exactly the same: they only differ 
in expression. They also differ in their method. 


! See Nicholas G. Onuf, Civitas Maxima: Wolff, Vattel 
and the Fate of Republicanism, 88 AJIL 280 (1994). 
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Hobbes relies on sophisms, and Grotius on the 
poets; all else is the same.” Kant’s scorn for 
“sorry comforters” extended also to Wolff's civitas 
maxima, even though it had many resonances 
with Kant’s perpetual peace.* 

This reviewer has few quibbles with Tuck’s 
treatment of the great writers of international 
law and relations. Nevertheless, there are a few 
points of disagreement between us, as well as an 
occasional misstatement, infelicity, or lapse. I 
would differ with his characterization (pp. 20-22) 
of Cicero’s statement (influential for later human- 
ists) that “the only excuse . . . for going to war is 
that we may live in peace unharmed.” Cicero’s 
views on international law were quite nuanced 
and qualified, and certainly cannot be carica- 
tured as some sort of sort of crypto-realist posi- 
tion. I would also disagree with Tuck’s glosses (pp. 
58, 63) on passage 14.2.9 in Justinian’s Digest 
(important for scholastics and later writers on 
navigational freedoms) that has the Emperor 
Antoninus announce that “I am master of the 
world, but the law of the sea must be judged by 
the sea law of the Rhodians ....” Although the 
dominium mondilanguage was significant for later 
assertions of temporal power, the reference to 
Rhodian sea law was no mere rhetorical flourish. 
That Digest chapter is replete with specific rules 
of maritime law. Tuck declares (p. 97) that the 
first edition of Grotius’s De Jure Belli ac Pacis 
(1625) has never been translated into English, 
but there was a 1901 translation by A. C. Campbell 
in the University Classics Library. 

Tuck also has an unfortunate tendency to 
engage in some shadow boxing with contempo- 
rary colleagues and to engage in self-referential 
engagements with, and recantations of, his earlier 
works on political philosophy. The attempt to 
address a hidden opponent (who is sometimes 
himself) results in some passages appearing quite 
disconnected from the rest of the narrative. A 
more serious problem is that Tuck has one 
scholarly blind spot: he utterly ignores the sub- 


_stantial—and growing—body of literature pro- 


duced by international law scholars on the early 
publicists of the discipline. Nowhere mentioned 
are David Kennedy’s writings, Anthony Anghie’s 
work on Vittoria, Fernando Tesén’s on Kant, 
Nicholas Onufs on Wolff, or Benedict Kings- 


? 2 JEAN-JACQUES ROUSSEAU, POLITICAL WRITINGS 147 
(C. E. Vaughan ed., 1915). 

3 See Jorg Fisch, When Will Kant’s Perpetual Peace Be 
Definitive? 2 J. HIST. INT’L L. 125 (2000). 

DE Orricus 35 (Walter Miller trans., Harvard Univ. 
Press 1913). 
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bary’s on Grotius.” To the extent that such work 
is mentioned—there is one isolated reference (p. 
1. to James Brown Scott’s pioneering writing on 
Suarez and Vitoria—it is dismissive. 

Despite these minor flaws, The Rights of War 
az} Peace should be of substantial interest to the 
international law community. Tuck provides 
insightful analyses of four doctrinal areas that 
figired prominently in discussions of interna- 
tixnal relations by political theorists of the early- 
Modern and Enlightenment periods: preemptive 
st- kes, colonial settlements, freedom of the seas, 
anid humanitarian intervention (or what these 
w~ters called “international punishment”). 
Tck’s treatment of these subjects is deep, and 
on= could write much about his consideration of 
casonialism and mercantilism. Suffice it to indicate 
hee that the liberal-state system of the eighteenth 
ani nineteenth centuries was tested to its limits 
br the economic and political competition of 
Ewopean states in the American, African, and 
Axan peripheries. Such international law doc- 
traes as freedom of the seas and the res nullius 
stazus of lands in the possession of indigenous 
peoples were a defining feature ofa law of nations 
thet permitted extraordinary acts of barbarity 
directed against non-European peoples. It is a 
meral stain that international law has yet to fully 
cl=anse, and Tuck’s volume superbly charts the 
historical contours of that intellectual engage- 
ment in moral philosophy. 

3ut it is humanitarian intervention that Tuck 
acEnowledges was a central contradiction of 
itternational life in the sixteenth to eighteenth 
cemturies——as it is today. Whether the interna- 
tional order can sustain and justify the disso- 
lution of state sovereignty in the name of vindi- 
cating some natural law rights (whether it be the 
propagation of Christianity or the protection of 
hteman dignity) is an enduring question. And 
wile it may seem strange to associate the history 
of =nslaving barbarians and forced conversion of 
tke heathen with the modern doctrine of hu- 
mænitarian intervention, Tuck is right to do so. 
A: issue is nothing less than a paradox in the 
fradamental value structure of international law. 
Fk manitarian intervention (or international pun- 


* See Antony Anghie, Francisco de Vitoria and the 
Caconial Origins of International Law, 5 SOC. & LEGAL 
STUD. 321 (1996); David Kennedy, Primitive Legal 
Scholarship, 27 Harv. INT’L LJ. 1 (1986); Benedict 
Kic gsbury, Grotius, Law, and Moral Scepticism: Theory and 
Pecctice in the Thought of Hedley Bull, in CLASSICAL 
‘TH=ORIES OF INTERNATIONAL RELATIONS 42 (Ian Clark 
& iver B. Neumann eds., 1996); Onuf, supra note 1; 
Femando Tesén, The Kantian Theory of International 
Lex, 92 COLUM. L. REV. 53 (1992). 
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ishment) places the values of peace and human 
dignity, and of state sovereignty and community 
interests, on a direct collision course. This moral 
ground has all been covered before, and one of 
Tuck’s most important insights is that we would 
do well to understand that the time in which we 
live may not be as exceptional as we imagine. 

One last irony might be noted. Tuck’s volume 
had its origins in his Carlyle Lectures delivered at 
Oxford University in the winter and spring of 
1991. The fact that the addresses coincided with 
Iraq’s invasion of Kuwait—and what was then 
regarded as adefining moment in the fashioning 
of a new world order under a rule of law—is not 
lost on Tuck, nor should it be on a reader desirous 
of understanding the relationship between politi- 
cal thought and international order. The Gulf 
War and subsequent actions in Kurdistan, Haiti, 
Somalia, Bosnia, and Kosovo have demarcated a 
profound realm of uncertainty in humanitarian- 
intervention doctrine. Just as the post-Cold War 
international order has proven morally ambigu- 
ous and as fraught with moral danger as earlier 
times, the current American impulse towards 
isolationism can readily be understood as the 
product of skepticism concerning universal order. 
Realism and utopianism have always contended 
for the heart and soul of international relations, 
and international legal doctrines have typically 
been caught in this struggle for dominance. 

At the conclusion of The Rights of War and 
Peace, one is left with the feeling that we may well 
be condemned to relive the philosophical debates 
of the past. The theorists he discusses have much 
to teach us not only about the nature of politics 
in the interrational system, but also, perhaps, 
about the reasonable limits of international law. 
Richard Tuck’s book offers a superb vehicle for 
examining such issues. 


DAVID J. BEDERMAN 
Of the Board of Editors 


The Oslo Accords: International Law and the Israeli- 
Palestinian Peace Agreements. By Geoffrey R. 
Watson. Oxford, New York: Oxford University 
Press, 2000. Pp. xii, 429. Index. $72. 


Even the most dedicated of international legal 
scholars is unlikely to describe the texts of the 
Oslo Accords,’ with their interminable annexes, 


! Israel_Palestine Liberation Organization, Interim 
Agreement on the West Bank and the Gaza Strip, Sept. 


‘28, 1995, 36 ILM 551 (1997) [hereinafter Interim Agree- 
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as light casual reading. In The Oslo Accords: Inter- 
national Law and the Israeli-Palestinian Peace Agree- 
ments, Geoffrey Watson, with careful understate- 
ment, comments that “the Oslo Accords will not be 
remembered as great works of political theory or 
literature” (p. 308). Notwithstanding such possi- 
ble lack of lasting literary merit, the Oslo Ac- 
cords are a landmark in the attempts to solve the 
Israeli-Palestinian conflict. Moreover, the un- 
usual nature of the Accords raises legal issues of 
fundamental importance for the future of the 
law of treaties. 

Watson, who teaches law at the Catholic Uni- 
versity of America’s Columbus School of Law, has 
done a service to all international lawyers by pre- 
senting a thorough and meticulously researched 
study of the legal issues pertaining to the Oslo 
Accords. His book is divided into a historical 
survey of the legal controversies involved in the 
Israeli-Palestinian conflict; a study of the legal 
status of the Oslo Accords; an analysis of the 
terms of the Accords, including an evaluation of 
the parties’ compliance with those terms; and an 
analysis of possible final-status solutions. 

In his historical survey, Watson takes great 
pains to assemble all published views on the vari- 
ous legal controversies, and in most cases also 
provides his own assessments. On the 1947 Parti- 
tion Resolution,” for example, he quotes not only 
jurists who argue that the United Nations has let 
the resolution lapse,’ but also those who argue 
that the resolution continues in force.* Watson’s 
own careful summation is that “it is unlikely that 
it is still binding” (p. 23). Similarly, after point- 
ing out that, “[l]ike the Balfour Declaration and 
the Mandate, Resolution 242° points in different 
directions at once” (p. 31), Watson details the 
various interpretations of that 1967 resolution 
and, in discussing its controversial elements, 
makes use not just of the English version, but of 
the French and Spanish versions, as well. His 
discussion of the post-1967 status of the West 
Bank and Gaza is likewise thorough and bal- 
anced. The book gives due regard, for example; to 
Gerson’s “trustee-occupant” theory, which 
comes into play because the Israeli occupation of 
the West Bank and Gaza was not—due to the 


2 GA Res, 181 (II) (Nov. 29, 1947). 

3 ELIHU LAUTERPACHT, JERUSALEM AND THE HOLY 
PLACES 36 (1968). 

* HENRY CATTAN, JERUSALEM 105-06 (1981). 

5 [Author's note: SC Res. 242 (Nov. 22, 1967).] 

® Allan Gerson, Trustee-Occupant: The Legal Status of 
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longevity of the occupation and the lack of an 
ousted sovereign-—a traditional belligerent occu- 
pation. According to that theory, sovereignty re- 
sides with the people under occupation, and until 
they are in a position to exercise that sovereignty, 
they are entitled to a dynamic and not static 
approach to their human rights and develop- 
ments. On Jerusalem, Watson comments that 
“states have de facto acquiesced in Israeli sover- 
eignty over West Jerusalem” but that “Tsrael’s 
claim to East Jerusalem . . . is weaker” (p. 268). 
After examining the legal claims of both parties, 
Watson comments with perspicacity, “No arbitral 
tribunal will ever resolve this dispute, so in one 
sense an assessment of the competing claims is 
pointless: plainly the only way out of the logjam 
is some negotiated compromise” (żd.). The author 
then sets out the various possible solutions, In 
analyzing the Oslo Accords themselves—the cen- 
tral focus of his book—Watson gives careful atten- 
tion to those who claim that the agreements are 
void since they violate jus cogens rules (fervent ad- 
vocates both of Israel and of the Palestinians are 
included here, although they base their conclu- 
sions on violations of different rules). 

The status of Israeli settlements on the West 
Bank is, of course, one of the central topics in 
The Oslo Accords. Watson argues that “the Oslo 
Accords do not outlaw existing settlements, but 
they do impose some restrictions on new settle- 
ments, especially in the West Bank and Gaza 
Strip” (p. 136). His assessment of the impact of 
the Fourth Geneva Convention’ is very subtly 
shaded. Watson points out that “Israel [is] the 
only state ever to apply the Convention’s provi- 
sions on even a voluntary basis” (p. 139). Never- 
theless, he concludes with respect to the legality 
of the settlements under the Convention that 
“Israel is right that some voluntary, purely private 
settlement in the West Bank might be permis- 
sible under Article 49 of the Convention. But 
state-sponsored and -subsidized settlement does 
begin to look like an impermissible ‘transfer’ of 
civilians to occupied territory, a violation of 
Article 49” (p. 141). 

The Oslo Accords make special provision for 
the predominantly Palestinian areas of the West 
Bank and Gaza designated as “Area A.” The Ac- 
cords stipulate that in that area, the Palestinian 
Council will “assume the powers and respon- 
sibilities for internal security and public order.”* 


7 Convention (No. IV) Relative to the Protection of 
Civilian Persons in Time of War, Aug. 12, 1949, 6 UST 
3516, 75 UNTS 287. 


8 Interim Agreement, supra note 1, Art. XIII (1). 
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Siuce there is consequently no longer any effec- 
tiv= Israeli control in Area A, Watson concludes 
tka: “Area A would no longer seem to be occu- 
p ed territory” (p. 176) and that the international 
law of occupation wou:d therefore no longer 
apcly to it. He notes, however, that general hu- 
mza rights law would continue to apply. 

< Watson is correct and Area A has ceased to 
b= occupied territory, the legal status of Area A 
is an Open question that links up with another 
mz or theme of Watson’s book: the international 
legal status of the Palestinian entity. The Oslo 
A=xords were signed by the Palestine Liberation 
Ceganization (PLO), but governmental func- 
tizas in the West Bank and Gaza are carried out 
b7the Palestinian Authority (PA). Watson argues 
tha: neither body qualifies as a state. As regards 
the PA, he writes that it “does not have unfet- 
tæed control over any of its territory, even in 
Arza A, since Israel retains responsibility for 
banders and external security” (p. 250). More- 
over, “the PA now plainly lacks the capacity to 
ensage in foreign relations” (zd.). As regards the 
PLO, Watson writes that “it seems unlikely that 
tk = PLO was a ‘state’ at the time of the [signing 
o: the 1993 Israel-PLO] Declaration? because it 
lacked a government truly in control of its terri- 
tcr”, and because it probably lacked a true 
cazacity to engage in foreign relations” (p. 63). 
“[L_t seems unlikely,” Watson concludes, “that 
th Declaration was a ‘treaty’ in the narrow sense 
o` the Vienna Convention fon the Law of Trea- 
tiz] ...” (id.). By the same token, neither were 
tke Oslo Accords. Nevertheless, Watson argues 
tka: Israel and the PLO clearly intended the 
Cay Accords to be binding, and that the Ac- 
co~is are, indeed, binding under international 
lax He bases this legal conclusion on the prem- 
is= -hat “a national liberation movement has the 
cezacity to enter into binding international 
ag zements with states” (p. 101). “There must,” 
h> argues, “be an ‘international constitutional 
menent at which a sub-state entity can begin to 
baal itself on the international plane even though 
it does not yet qualify as a state” (p. 92). In sup- 
put of this position, he relies on a variety of 
rec2nt precedents where states have signed 
ir sernational agreements with former colonies 
p~or to their achieving full independence, 
irccuding the 1962 agreement between France 
anz the Front de Libération Nationale establish- 
ing an independent Algeria. 


` jAuthor’s note: Declaration of Principles on Interim 
Se #-Government Arrangements Between Israel and the 
Pzsstine Liberation Orgénization, Sept. 13, 1993, 
rex~nted in 32 ILM 1525 (1993).] 
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Before arriving at his conclusion that the PLO 
is a subject oz international law and that it there- 
fore had the capacity to enter into binding agree- 
ments, Watson examines alternative legal inter- 
pretations of the Oslo Accords that would grant 
them the status of a legally binding agreement. 
One possible interpretation he discusses is that 
they “have codified or created customary inter- 
national law” (p. 78) and are binding as such. This 
interpretation is, in this reviewer's judgment, 
without substance, and Watson himself concludes 
that “it seems unlikely that the Accords are cus- 
tomary law” (p. 79). Another possible interpreta- 
tion he considers is that “Israel’s promises to the 
Palestinians are binding as ‘unilateral declara- 
tions made in the context of negotiations’, and 
vice-versa” (p. 75). Watson raises the question, 
however, of whether the rule in the Nuclear Tests 
cases’ as to unilateral declarations—that states 
may create binding legal obligations through 
such declarations—applies to declarations by 
nonstate entities. Since that question is currently 
unresolved under international law, interpreting 
the Oslo Accords as involving unilateral declara- 
tions could, Watson argues, lead to a bizarre 
result: if it was later decided that the PLO did 
not have the capacity to make a binding unilat- 
eral declaration, only Israel would be bound by 
the Accords. Watson also argues, however, that 
there is a way of avoiding this consequence. 
Elsewhere in the book, he concludes that the 
PLO is a subject of international law with the 
capacity to enter into binding agreements. In 
virtue of that fact, the PLO would arguably also 
have the capacity to make binding unilateral 
declarations, and the Accords could be inter- 
preted as “an exchange of binding unilateral 
declarations made in the context of negotiations” 
(p. 76). Nevertheless, “it would be simpler to 
conclude that the Accords are binding as full- 
fledged agreements between subjects of inter- 
national law” (id.). 

In this reviewer’s opinion—and contrary to 
the position that Watson develops—a variant of 
the unilateral-declaration theory could provide 
a basis for finding the Oslo Accords to be a legal 
binding agreement without having to decide if 
the PLO is an entity under international law. It 
might be passible to elaborate a legal theory 
whereby a state would be under a legal obliga- 
tion to comply with undertakings made to a 
substate entity—the obligation being unilateral 
but conditional on the compliance by the substate 


© Nuclear Tests (Austl. v. Fr.), Judgment, 1974 ICJ 
REP. 253, 267 (Dec. 20). 
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entity with its commitments as defined by the 
agreement. The state would thus have made a 
commitment binding under international law. 
The substate entity, however, would not arti- 
ficially be made an entity of international law, and 
international law would not apply to its under- 
takings. Should it not comply with its undertak- 
ings, however, such noncompliance would absolve 
the state party from the obligation to comply 
with its unilateral, but conditional, undertaking. 

The trend among international lawyers ap- 
pears to be toward recognizing the separate inter- 
national personality of states in statu nascendi. 
Recognizing the PA as such an entity indeed 
provides a logical solution, as Watson well recog- 
nizes, to the problem he poses concerning the 
basis for the binding character of the Oslo Ac- 
cords. Nevertheless, this approach is not without 
its own difficulties. In particular, as international 
law stands today, it fails to provide answers to 
many legal questions concerning such enti- 
ties—especially those that may retain that status 
for some time. For example, what, ifany, are the 
international legal responsibilities and capacities 
of such entities, and how long may such a special 
status persist? And if such entities are not them- 
selves internationally responsible for the territo- 
ries in question, who is? Clearly, Israel cannot 
and does not represent the PLO or the PA 
internationally. Israel has no effective control 
over the areas concerned and certainly not over 
the Gaza Strip and Area A. It would not seem to 
be reasonable, as some lawyers argue, to refer to 
“the PA serving as the ‘long arm’ of Israel’s 
occupation administration.”"’ Moreover, until 
the PLO or the PA satisfies the objective require- 
ments of statehood, neither is in a position to 
assume most of the other international responsi- 
bilities of a state. Neither the PA or PLO can 
become a member of any intergovernmental 
organization open only to states. For example, 
should either wish to engage in aviation or ship- 
ping, it would encounter the problem that it can- 
not become party to the 1944 Chicago Conven- 
tion” or to the 1982 Law of the Sea Convention.” 
Neither is a party to any of the international law- 
making multilateral treaties (such as the Vienna 


" See sources quoted in Mala Tabory, The Legal Per- 
sonality of the Palestinian Autonomy, in NEW POLITICAL 
ENTITIES IN PUBLIC AND PRIVATE INTERNATIONAL LAW, 
WITH SPECIAL REFERENCE TO THE PALESTINIAN ENTITY 
139,149 (Amos Shapira & Mala Tabory eds., 1999). 

!? International Convention on Civil Aviation, Dec. 
7, 1944, TIAS No. 1591, 15 UNTS 295. 

3 United Nations Convention on the Law of the Sea, 
opened for signature Dec. 10, 1982, 1833 UNTS 397, 
reprinted in 21 ILM 1261 (1982). 
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Convention on the Law of Treaties), and pre- 
sumably, neither can become a party. Neither 
can even be a party to the multilateral treaties on 
humanitarian law. Neither can be a member of 
the United Nations or party to proceedings at 
the International Court of Justice. There is some 
authority that customary humanitarian law ap- 
plies to them as belligerents, but it is otherwise 
unclear whether customary international law ap- 
plies (for example, what about the right of self- 
defense?). Granting the PLO or the PA the status 
of an independent entity of international law 
would consequently appear to require the elabo- 
ration of a new branch of international law ap- 
plicable to this particular type of substate enti- 
ties. Similar problems arose concerning the law 
applicable to international organizations, and that 
new branch of international law is still evolving. 
But that branch of law concerns organizations 
that play a major role in international relations 
and whose conduct is, and will continue to be, 
relevant to all states. The question has to be 
asked whether such an international legal effort 
is warranted for the very few cases of substate 
entities in the position of the PLO. Hard cases 
do, indeed, make bad law. 

Perhaps the least satisfying section of the book 
is the section dealing with the actual compliance 
by both parties with the terms of the Oslo Ac- 
cords. The section is thorough and painstakingly 
researched, as is the entire book, but it is inevita- 
bly dated and reflects the position as of the time 
of writing—which is especially unfortunate in 
view of the dramatic events and turmoil that 
began late in 2000 and has continued into this 
year. Similarly, in view of the ever changing situ- 
ation, the book’s list and discussion of grievances 
and countergrievances may have no continuing 
relevance to the dispute or its ultimate solution 
under international law. 

Whatever legal theory is ultimately adopted 
with regard to the legal force of the Oslo Accords 
or to the legal status of the PLO or PA, Watson’s 
analysis is continually engaging and thought pro- 
voking. And though international law may not 
have provided the solution to the Israeli-Pales- 
tinian conflict, it seems that—judging from the 
diverse range of clashing opinions that Watson has 
assembled on the various issues—the conflict 
certainly has provided international law scholars 
with inexhaustible research material. 

The book includes an excellent index and, as 
appendices, the full text of the various Oslo 
Accords. There is also an extensive bibliography, 
which should prove extremely useful to research- 
ers. My only quibble is that a bibliography of 
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sore four hundred items on the subject should, 
I kelieve, have included a reference to George- 
town University Professor William V. O’Brien’s 
Læ and Morality in Israel’s War with the PLO 
(1'391). In any case, The Oslo Accords is thorough, 
wel. researched, lucidly written, and fair to all 
siGes in its presentation. It would be a fine addi- 
tiox. to any international law library. 

The book’s penultimate chapter deals with 
various aspects of a possible final-status agree- 
meat—including the thorny issues of Jerusalem, 
thesettlements, water resources, and refugees. In 
co sidering the multiple problems that may ensue 
in she wake of establishing a small Palestinian 
entity dependent economically and geograph- 
icelly on Israel, this reviewer is led to recall with 
ncszalgia the Reagan plan’s statement that the 
“p72ference we [the United States] will pursue in 
the final status negotiations is association of the 
We.t Bank and Gaza with Jordan.”"* 


ROBBIE SABEL 
Hebrew University Jerusalem 


The Recognition of States: Law and Practice in Debate 
amd Evolution. By Thomas D. Grant. Westport 
—T, London: Praeger, 1999. Pp. xxii, 231. 
“adex. $65. 


any of the great names in international law 
ha tackled the thorny subject of statehood and 
recognition. The question “What is a state?” is 
cextral to the classic theory of international law, 
baszd as it is upon the view that the state is the 
oniy actor in the international legal arena. As 
international law developed to encompass not 
only the state, but also new actors such as indi- 
vicwals, groups, international organizations, and 
mw.tinational corporations, the issue of the 
narrare of the state has remained pivotal, perhaps 
be=ause, as the roles and the impact of these new 
acers has become more tangible, the state itself 
has been transformed. 

*elsen,' Lauterpacht,’ Jessup,’ and, more 
recantly, Crawford* have written seminal works 


“ President Reagan’s Peace Initiative, Sept. 1, 1982, 
“Taking Points,” reprinted in THE ARAB-ISRAEL CON- 
FLICT AND ITS RESOLUTION: SELECTED DOCUMENTS 293 
(Rich Lapidoth & Moshe Hirsch eds., 1992). 

Hans Kelsen, Recognition in International Law: Theo- 
retal Observations, 35 AJIL 605 (1941). 

* HERSCH LAUTERPACHT, RECOGNITION IN INTER- 
NATIONAL LAW (1947). 

' PHILIP JESSUP, THE BIRTH OF NATIONS (1974). 

JAMES CRAWFORD, THE CREATION OF STATES IN 
INTZRNATIONAL LAW (1979). 
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on the nature of statehood. There is also a 
wealth of journal scholarship on the subject, and 
one might well wonder whether yet another book 
on the topic could hope to provide any new 
thinking or, inceed, any useful reflections on the 
existing body of work. The breakup of the Soviet 
Union and the disintegration of the former 
Yugoslavia, however, persuaded Thomas Grant— 
previously a Fulbright Scholar at Cambridge 
University anc currently Warburg Research 
Fellow at St. Anne’s College, Oxford University— 
that another look at the recognition of states was 
worth undertaking. 

In The Recognition of States: Law and Practice in 
Debate and Evolution, Grant sets out to provide a 
guide to the intellectual development of the 
voluminous literature on states and recognition, 
particularly the great debate over the constitutive 
and the declaratory theories of recognition. In 
the first part of the book, which deals with the 
great debate, Grant makes some interesting 
comments, but his analysis follows well-worked 
furrows. The latter part of the book is far more 
valuable. After examining, in general, the pro- 
cess by which recognition is granted, Grant 
analyzes the particular process by which the Euro- 
pean Union (EU) determined whether and when 
to recognize the republics of the former Yuglo- 
slavia. This section on the EU is based on rich 
factual material and presents a persuasive argu- 
ment that there is an emerging expectation, at 
least in Europe, of collective decision making with 
regard to recognition. The book has six chapters, 
plus an introduction, conclusion, and bibliog- 
raphy. Each chapter has comprehensive notes. 

Grant begins his examination of the long- 
standing debate over recognition and the defi- 
nition of statehood with a discussion of the 
origins of the Montevideo Convention’s’ criteria 
for statehood and a review of how the consti- 
tutive/declaratory debate shaped the doctrine of 
statehood (chapter 1). Grant traces the roots of 


5 The constitutive theory holds that an entity be- 
comes a state through recognition by other states. 
Recognition “constitutes” or creates the new state, 
regardless of whether the new entity meets suggested 
international standards for statehood. The declaratory 
theory holds that an entity becomes a state if it meets 
the criteria for statehood required by international law, 
regardless of whether other states choose to recognize 
the entity as a state. 

§ Convention on the Rights and Duties of States, 
Dec. 26, 1933, 165 LNTS 19, reprinted in 28 AJIL Supp. 
75 (1934). Article 1 provides: “The state as a person of 
international lawshould possess the following qualifica- 
tions: (a) a permanent population; (b) a defined 
territory; (c) government; and (d) capacity to enter 
into relations with the other states.” 
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the constitutive theory to the heyday of the view 
that international law was nothing more than the 
voluntary behavior of states “governed by no 
rules whatever” (p. 3).” He sees the declaratory 
theory as emanating from the notion that there 
is a legal regime outside of, and controlling, the 
behavior of states. 

Grant surveys the flaws of both the declaratory 
and constitutive theories of recognition while 
explaining what he considers the “prevailing 
doctrinal preference” (p. ix) for the declaratory 
theory (chapter 2}. He realizes, to his credit, that 
in modern practice the focus has shifted away 
from the declaratory/constitutive debate and 
toward an emphasis on the process by which 
recognition is granted. He nevertheless contin- 
ues to conceptualize the issues of recognition 
and statehood in terms of the old debate and the 
old categories. His analysis is therefore often 
unpersuasive, and his conclusions, often ques- 
tionable. For example, after noting that nonstate 
actors and substate groups have gained status in 
international law, he remarks that the “[dle- 
claratory doctrine accommodates the interna- 
tionalization of human rights better than consti- 
tutivism” (p. 35). His reasoning, in part, is that 
the “[d]eclaratory doctrine, by diminishing the 
import of the recognition act, has the effect of 
amplifying the dignity of the unrecognized” 
(z7d.). Surely this argument misconceives the 
declaratory view. Itis the declarativist’s insistence 
on objective criteria for statehood—not subtle 
questions concerning the recognition of non- 
state entities—that has informed the theory. 
What those criteria are may change over time, 
but if there are forces at work that have led 
declarativists to modify their “objective” criteria, 
then it is reasonable to assume that those same 
forces will influence constitutivists, as well. Grant 
argues that the declaratory view also makes it 
easier to intervene in order to protect minorities 
such as the Kurds or Bosnian Muslims. To me, 
this readiness to intervene within states or to 
impose economic sanctions on regimes not living 
up to certain norms has nothing to do with 
theories of recognition and everything to do with 
understanding that the rule against noninter- 
vention can sometimes be trumped by other 
norms such as preventing gross violations of 
human rights. Admittedly, bending the rules of 


7 Quoting Philip Marshall Brown, The Recognition of 
Israel, 42 AJIL 620, 621 (1948). Although Brown is 
himself referring specifically to the doctrine of recog- 
nition—-not to international law, in general—Grant 
uses the quotation as a means of characterizing a particu- 
lar view of international law—and notjust recognition. 


BOOK REVIEWS AND NOTES 


253 


nonintervention may alter our notion of the 
state, but whether states decide to bend those 
rules is not a function of the particular doctrine 
of recognition they espouse. 

Grant’s detailed examination of recognition 
cases (chapter 3) does document the familiar 
distinction that internal acts affecting private 
rights carried out by unrecognized entities tend 
to be given legal effect, whereas acts of such 
entities having external or international reper- 
cussions are seldom validated. Nevertheless, hav- 
ing shown that the cases support such a distinc- 
tion, Grant does little in the way of using those 
cases or that distinction to advance readers’ 
understanding of the nature of recognition. All 
we get is a review of several scholars’ conclusions 
on the issue, plus a cryptic final sentence from 
Grant: “The effect of recognition is constant 
neither across the different targets toward which 
recognition may be directed nor across the dif 
ferent purposes for which a particular target may 
be recognized” (p. 67). This recitation of the 
conclusions of other scholars is, unfortunately, a 
recurrent pattern in the book. 

In analyzing potential new criteria relating to 
recognition and statehood (chapter 4), Grant 
focuses on selfdetermination, democracy, pro- 
tection of minority groups, and constitutional 
legitimacy. He also examines the European 
Guidelines on Recognition. It is in this portion of 
the book that Grant reveals most clearly his own 
conception of international law. In particular, 
Grant shows himself to be an unreconstructed 
“law as neutral principles” theorist by arguing that 
the new criteria are “essentially political” (p. 106), 
inject normative standards into the recognition 
debate, and have not stood the test of time. In 
his view, “Open-ended and ill-defined standards 
erode the legal character ofa system” (p. 83). He 
takes this line of reasoning even further when he 
notes that the “constitutive view of recognition 
too easily admits politics into what would be 
ideally a legal process” (2d.) and, indeed, that “[ijt 
is not altogether clear whether either of the 
traditional doctrines [of recognition] fosters 
standards conducive to legality’ (pp. 83-84). 
Through such remarks, it becomes apparent that 
Grant sees law, including international law, as a 
set of largely fixed, nonpolitical standards. What 
he fails to realize, however, is that all new criteria 
for legal standards have strong political and 
moral dimensions at their inception. It is only 
through general acceptance over time that 
criteria become viewed as “legal” requirements. 
Given the extreme dynamism of both the inter- 
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na=onal community and the norms of inter- 
nazonal law, any theory of law—here, addressing 
recognition—that cannot accommodate this 
rap-d evolution and that perceives change as 
attacking the system will not itself stand the test 
of dme. Legal changes occur as a result of a 
costellation of factors, not least political ones. 

The last two chapters of the book are the most 
use “ul. Grant turns his attention to the process by 
which recognition is granted—both in general 
(chapter 5) and with particular attention to the 
prazess followed by the EU in relation to recog- 
nizing the republics of the former Yugoslavia 
(chapter 6). In the first of these two chapters, 
Grant candidly admits that the old theoretical 
dezate over recognition “may now be beside the 
point” (p. 123). He thinks that “the central ques- 
tior.s today are whether recognition is subject to 
lawor political whim; and whether recognition is 
a collective process by the community of states or 
a milateral act by a single state” (¢d.). Grant 
uncertakes a careful investigation of recognition 
practice with respect to East Timor, Finland, 
Israz2l, Manchukuo, Namibia, Rhodesia, and Turk- 
isk Northern Cyprus. He does so with a view to 
excloring whether modern practice supports 
Lawterpacht’s view of collective recognition. 
Tl eugh Grant spends much time on each of the 
cases, his analysis is relatively limited in scope. 

Ihe final chapter examines the European ap- 
przach towards the recognition of the republics 
of the former Yugoslavia by the European Com- 
munity (EC, later the EU), which established a 
col ective mechanism and “objective” criteria for 
re-ognition. In order to provide a means of arbi- 
tresing disputes over recognition, the EC estab- 
lised the Badinter Commission, the first entity 
evr established by a group of states for that 
purpose. Grant discusses ten of the commission’s 
fif:cen opinions relating to the Yugoslav repub- 
lice. As he indicates, the impact of the commis- 
sica’s decisions has been mixed. The EU some- 
tirzes followed the commission’s decisions and 
sometimes did not, and Germany broke ranks 
wi: other European states in extending recogni- 
tica of Croatia early. Nevertheless, Grant com- 
m-nds the commission and European practice 
bcth for treating recognition as a legal process 
ra:ier than as a political one, and, most impor- 
tantly, for advancing the expectation that recog- 
niz-on will result from a collective process rather 
than from the independent decisions of separate 
stz^es. 

Jn discussing the EU’s approach to the recog- 
nizon of the Yugoslav republics, Grant examines 
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both the policy statements of, and the media 
responses in, a number of European states. He 
discerns in the media and in the statements of 
presidents, foreign ministers, and chancellors a 
clear movement towards the acceptance of col- 
lective recognition. For example, when indi- 
vidual states moved ahead of the EU and recog- 
nized states unilaterally, they were heavily criti- 
cized for their actions. Consequently, despite 
occasionally unilateral action by EU states in 
matters of recognition, there appears to be an 
emerging expectation, at least in the EU, of 
following a collective decision-making process. 
Whether this collective process will be adopted 
or followed elsewhere is uncertain, however. 
Grant argues that “the most powerful force 
sustaining the drive for collective recognition 
[within the EU_ was independent of the Yugoslav 
crisis or broader currents of public international 
law” (p. 193). That driving force was, in Grant’s 
judgment, that the EU had reached a “critical 
juncture” (id.\ in its discussions of monetary and 
political union. This thesis is an interesting one 
but not easily proved. It is just as likely that the 
experience of creating EU structures to deal with 
a variety of shared European problems abetted 
the rapid emergence of a structure to deal with 
another shared problem such as recognition. 
The problem of recognizing additional states was, 
quite literally, turking at the border of the EU, 
and was also a matter that would certainly have 
cross-border ramifications. Whichever of these two 
explanations is correct, however, neither invokes 
factors that would necessarily be salient outside 
the EU itself, thus leaving it uncertain whether 
the EU’s collective process marks the beginning 
of a new approach to recognition or whether 
that process will prove to be idiosyncratic. 

At the very end of the book, Grant returns to 
the constitutive/declaratory debate in order to ana- 
lyze how the new element of collectivism influ- 
ences the debate and whether the fading of the 
debate is simply part of a broader intellectual 
shift from assessing the “legal nature” of a state 
act to an investigation of the process by which 
the act takes place. Grant sees this shift as itself 
part of a larger issue in international law con- 
cerning “the competence of states versus the com- 
petence of international institutions” (p. 218). 

Grantis to be congratulated for recognizing and 
documenting the European movement toward a 
collective process of recognition. Itis not clear to 
this reviewer, however, that it is helpful to frame 
a discussion of this change—as Grant has done 
in The Recognition of States—in terms of the const- 
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itutive/ declaratory debate. The speculative issue 
is whether this European movement heralds the 
beginning of a larger trend towards collective 
mechanisms of state recognition and, if so, what 
effect that will have on the nature of the state 
and, more generally, on international law. 


VALERIE EPPS 
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Theory and Reality tn the International Protection of 
Human Rights. By J. Shand Watson. Ardsley NY: 
Transnational Publishers, 1999. Pp. x, 325. 
Index. $115. 


Human rights law, arguably the fastest growing 
field in international law, has achieved a moral 
plateau that is unique in international affairs. As 
noted by two leading human rights scholars, 
Henry Steiner and Philip Alston, in just over “a 
mere half century, the human rights movement 
that grew out of the Second World War has be- 
come an indelible part of our legal, political and 
moral landscape.” There is a now a presumption 
that the assertion of an entitlement acquires 
virtually irrefutable validity once itis transformed 
into a human right. As Louis Henkin has noted, 
“human rights is today the single, paramount 
virtue to which vice pays homage, that govern- 
ments today do not feel free to preach what they 
may persist in practicing.”* In other words, inter- 
national human rights law is real, effective, and 
an obligatory regime of global civilization today. 

Yet it is precisely this truism that J. Shand 
Watson of Mercer University Law School seeks to 
debunk. The thrust of his argument is both simple 
and clear: the yawning gulf between theory and 
practice renders human rights lawa meaningless 
facade that has substance only in the abstracted 
minds of academics. In the eleven chapters of 
Theory and Reality in the International Protection of 
Human Rights, Watson emphasizes the same 
theme over and over again: international law is 
impotent and cannot prevent oppression within 
the borders of sovereign states. Watson charges 
that the “academic community would be well 
advised to stop making extravagant claims about 
what international law can do for the oppressed, 
and instead analyse the reasons for the lack of 
success of the human rights idea” (p. x). Watson 
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human rights. But in choosing to focus on the 
issue of enforcement as such, Watson fails to 
address the penetration of the idea of human 
rights within almost all states, and he does not 
take into account the implications of such pene- 
tration for the cultural, political, and historical 
legitimacy of human rights. 

Wielding a relentless, if somewhat blunt, 
Austinian machete, Watson embarks on a positiv- 
istic crusade whose sole purposes are to disembowel 
the human rights movement and, conversely, to 
restore the supremacy of state sovereignty. The 
opening chapter is little more than a catalogue 
of human rights violations that have met with 
international inaction and acquiescence. He notes 
that atrocities of the past, such as the Inquisition 
and the destruction of Carthage, “are not sepa- 
rate and isolated historical events that occurred 
at a time when human nature was vastly worse 
than it is today” (p. 1). Nay, they are on “a con- 
tinuum leading ineluctably to the massive slaugh- 
ters in Russia and Cambodia, the genocide of the 
Indian populations in North and South America, 
the starvation of Ethiopian citizens by their 
government, and the tribal excesses in Rwanda 
and Burundi” (id.). To these, he could have 
added slavery, colonialism, apartheid, imperial 
conquests and exploitation, the vagaries of an 
unjust global economic order, and the Holo- 
caust, to name just a few. Watson then mocks 
human rights treaties and other binding interna- 
tional human rights instruments as wishful think- 
ing. He points to repeated failures to enforce 
these international obligations when gruesome 
atrocities have been committed. It is this distance 
between facts on the ground and lofty inter- 
national human rights norms that, in Watson’s 
view, makes human rights fictitious. 

At various points in the book, Watson decries 
what he calls the wrong choice of legal theory in 
the human rights area. In one chapter, for ex- 
ample, he concentrates on the lack of sanctions 
or power to enforce human rights because of ill- 
conceived theories that model international law 
on “the typical domestic hierarchy” (p. 47). He 
argues in another chapter that sanctions have 
rarely worked because individual states cannot be 
forced to honor them. Moreover, the United 
Nations is impotent to make states comply. He 
notes that if custom is the true practice of states, 
observance 
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because they have no bite. Wherever he looks, 
n=tional rights trump human rights. 

While Watson certainly raises several important 
q-estions, his central claims are fatally flawed in 
fardamental ways. It is certainly true that there 
is a gaping and frustrating gap between the 
‘n=ble aspirations of human rights and the egre- 
gous violations that continue to characterize 


st=te practice in every country in the world. Inter- , 


national institutions, and particularly the United 
Ketions, have been quite ineffectual—and in 
most instances, disastrously so—in enforcing 
h-man rights.’ The failures are painfully obvious. 
Im the recent past, failures by the international 
community to respond to human rights viola- 
timns—even to genocide, as was the case in 1994 
ir Rwanda—have underscored the difficulties 
tkat bedevil the international enforcement of 
h_-zman rights norms. In the cases of Rwanda and 
Sierra Leone~~-and before them, Somalia—the 
u-willingness and inability of the United Nations 
tc act responsibly reflected not a decision to 
respect the sovereignty of these states, but a 
d=cision by the West not to expend resources in 
a part of the world it deemed worthless.* More 
generally—and contrary to what Shand asserts— 
rezpect for sovereignty is only a facade that masks 
the underlying political or other reasons for 
decisions not to intervene in response to signifi- 
cert human rights violations. 

Although the United Nations is obviously a 
creature and institution of sovereign states and is 
trerefore bound by its Charter to respect the 
scvereignty of its members, it has in recent years 
taen a more active posture toward the enforce- 
ment of human rights. The UN debacles in 
R-anda and Somalia—as well as its inability to 
respond effectively to the atrocities in the former 
Yuzoslavia—embarrassed the world body and 
d-ew attention to the urgent need for more 
effctive intervention. The creation of the Inter- 
nacional Tribunals for Rwanda’ and for the 


* See Implications of International Response to Events 
in Rwanda, Kosovo Examined by Secretary-General, in 
Address to General Assembly, UN Press Release 
G2/9595 (Sept. 20, 1999}, obtainable from <http:// 
waev.un.org> (UN NewsCentre); Makau wa Mutua, 
Lecking Past the Human Rights Committee: An Argument for 
DeMarginalizing Enforcemeni, 4 BUFF. HUM. RTS. L. REV. 
211 (1998). 
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Former Yugoslavia,° as well as the adoption in 
December 1998 in Rome of the statute of the 
international criminal court,’ evidences the 
desire to create more effective organs for en- 
forcement. It is important to note that all of 
these actions came after long periods of resis- 
tance and opposition by major Western powers, 
including the United States, and only after 
intense public scrutiny and unrelenting media 
coverage. The United Nations has a maze of 
Charter bodies and treaties—from the Commis- 
sion on Human Rights, to the UN High Commis- 
sioner for Human Rights, to the International 
Covenant on Civil and Political Rights—that are 
slowly building practice and norms in the en- 
forcement of human rights.’ In addition, regional 
organizations, such as the European Union,’ the 
Organization of American States,’° and the 
Organization of African Unity," have in varying 
degrees started to emphasize human rights and 
to take steps to enforce them. While grim, the 
picture is not as hopeless as Watson would have 
us believe. There is halting, if painfully slow and 
cautious, movement towards enforcement. _ 
Contrary to what Watson suggests, the spread 
and effectiveness of human rights norms are not 
best assessed through the lens of international 
enforcement. Instead, one should look at the 
dramatic and transformative impact of human 
rights norms on the legal, constitutional, and 
political cultures of states. The true test for the 
effectiveness of human rights law is not at the 
vertical level—that is, where international insti- 
tutions act on domestic legal orders—but rather 
in the assimilation and adoption of human rights 
norms by and within states. Seen from this per- 
spective, human rights norms have had an al- 
most miraculous impact on the psyches of states, 
cultures, ane societies around the world. As is 
evident today, the idea of constitutionalism—and 
with it, liberal constitutions themselves—has 
spread worldwide. This legal paradigm, which is 


ê See SC Res. 808 (Feb. 22, 1993). 

7 Rome Statute of the International Criminal Court, 
July 17, 1998, UN Doc. A/CONF.138/9* (1998). 

ë See THE UNITED NATIONS AND HUMAN RIGHTS: A 
CRITICAL APPRAISAL (Philip Alston ed., 1992). 

9 See Laurence R. Helfer & Anne-Marie Slaughter, 
Towards a Theory of Supranational Effective Adjudication, 
107 YALE L.J. 273 (1997). 
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neo-ms, these bodies have been far less effective 
im developing remedies. 

En this impressive book—Remedies in Inter- 
neional Human Rights Law—-Dinah Shelton of 
N-tre Dame Law School addresses one of the 
many barriers to effective remedies: the uncoor- 
dirated and inconsistent jurisprudence of the 
varous international institutions that offer redress 
torictims of human rights abuses. She notes that 
the underlying norms themselves have become 
mre settled and more widely accepted, and that 
th= time is consequently ripe for an analysis of the 
th=ory and practice of human rights remedies. 
H study ranges over a wide field, including 
treaty-based oversight committees, UN committees 
that issue voluntary recommendations, and the 
rexonal human rights commissions and courts. 

he growing body of decisions produced by 
thse institutions has, to date, been difficult to 
access or synthesize. Neither litigants nor the 
ins-itutions themselves have drawn meaningful 
lessons from each others’ conclusions. Working 
in>ependently, they have applied their own 
particular mandates with little reference to the 
werk of others. By offering both a theoretical 
framework and an analysis of practice, Shelton 
secxs to promote “effective enforcement,” “consist- 
ercy,” and “principled decision-making” (p. 37). 
Th= result is a valuable overview of the law and 
pr=ctice governing remedies. By comparing the 
work of multiple organizations on similar issues, 
Skelton is able to demonstrate that most have 
taE2n unnecessarily narrow views of one or more 
asaects of their mandates. With this empirical 
amlysis as a foundation, she argues persuasively 
fo- a more flexible interpretation of their re- 
medial options. 

Eeginning with the theoretical underpinnings 
of che field, Shelton emphasizes the multiple 
purposes served by the process of providing 

‘renedies, They serve first as a form of justice, a 
rez-oration (insofar as possible) of the status quo 
ant= that seeks both to undo the injury inflicted 
or: the victim and to deprive the perpetrator of 
gans obtained through the offense. Remedies 
arealso a deterrent to future violations, through 
imposing sanctions on the perpetrator. These 
goes are often difficult to achieve all at once: the 
hacm to the victim may not equal the gain at- 
taimed by the perpetrator, and the amount 
necessary to deter repetition may be far different 
from that necessary to compensate the victim. 

~emedies for human rights violations raise a 
set of additional theoretical complications be- 
cause the state itself is generally responsible for 
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the abuses. When the very institution charged 
with protecting its citizens from abuse inflicts 
harm, victims are left with no recourse, and the 
resulting sense of powerlessness and betrayal 
often compounds the injury and makes redress 
more difficult. At the same time, determining an 
appropriate level of compensation is compli- 
cated by the fact that holding the state respon- 
sible forces all members of society to share the 
burden of an award of damages. Shelton urges, 
however, that redress be viewed as of benefit to 
all of society——and that the shared cost is there- 
fore well worth the price—because the ultimate 
effect is to deter future abuses and to further the 
rule of law. 

With this theoretical background, Shelton 
analyzes two models from which international 
human rights can draw in crafting remedies: 
national legal systems and the law of state re- 
sponsibility. Her survey of national systems indi- 
cates the diversity of options they provide: declar- 
atory judgments, compensation for both pecuni- 
ary and nonpecuniary harm, punitive damages, 
costs and attorneys’ fees, and nonmonetary 
remedies ranging from apologies and commem- 
oration to orders to take specific remedial ac- 
tions. These remedial actions include options as 
varied as training, education, investigation, cessa- 
tion of illegal behavior, and release of a prisoner 
through habeas corpus. Shelton argues that inter- 
national human rights cases should rely more 
heavily on national law principles to develop 
human rights remedies, and should consider all 
of these varied options. 

Shelton’s analysis of judicial and arbitral awards 
based on state responsibility looks at the deci- 
sions of international claims commissions, the 
International Court of Justice, and arbitration 
panels, as well as the work of the International 
Law Commission. She makes several key obser- 
vations about this material. First, she stresses that 
remedies under international law include the 
same broad range of options as national deci- 
sions: restitution, damages, specific performance, 
and injunctive relief, as well as “satisfaction.” 
Second, she demonstrates that monetary damages 
within the international system of state respon- 
sibility are not confined to compensation as 
such, but also include damages as a form of 
punishment or deterrence. She thus refutes the 
claim that the concept of “satisfaction”—the key 
remedial obligation of states—is limited to com- 
pensation. Once again, she draws from this ma- 
terial the conclusion that past international 
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practice provides strong support for a broad view 
of the available remedial options. 

Having concluded that remedies for human 
rights violations can and should address a wide 
range of interests, Shelton reviews and compares 
the practices of the various institutions that 
provide such remedies. Her most extensive ana- 
lysis concerns the European and Inter-American 
Courts of Human Rights. Shelton is particularly 
critical of the European Court’s cramped inter- 
pretation of the authority to award “just satis- 
faction.” Holding that it has no power to make 
“consequential orders,” the Court generally has 
refused to take remedial action and has limited 
“Just satisfaction” to a finding of a violation. 
Shelton demonstrates, however, that “satisfac- 
tion” in the field of state responsibility is a much 
broader term, authorizing flexible approaches 
that include damages, orders to alter behavior, 
and apologies. She concludes that “the initial 
conservatism of the European Court. . . has 
solidified into an unsatisfactory jurisprudence” 
(p. 181). By comparison, the Inter-American 
Court has ordered states to take specific actions 
and has developed innovative means to structure 
damage awards, such as trust funds. Nevertheless, 
the Court refused until very recently to award 
costs and attorneys’ fees. 

Although the European and Inter-American 
Courts thus have taken divergent approaches to 
remedies, Shelton argues that the differences 
cannot be explained in terms of the two Courts’ 
operating under different legal mandates. In- 
stead, both Courts have failed to recognize their 
power to provide a full range of remedies. She 
attributes this failure to two misconceptions. First, 
both Courts have adopted a narrow reading of 
the international and national precedents, refus- 
ing to recognize that both bodies of law offer 
support for far broader remedies. Second, these 
Courts have not understood the importance of 
their role in remedying human rights violations. 
The beneficiaries of a human rights award are 
not just the individuals who receive a financial 
benefit or those affected by a particular order, 
but rather, as Shelton argues, everyone in the 
society. Indeed, forcing states to comply with 
their international legal obligations contributes 
to the rule of law in a fundamental sense that 
benefits all of us. 

A lengthy section of Shelton’s book offers a 
detailed examination of the possible categories 
of remedies: declaratory judgments, compen- 
sation, punitive damages, nonmonetary relief, 
and costs and fees. Shelton explains how each is 
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an important piece of full redress, intended to 
promote different goals and to meet different 
needs of victims and society as a whole. Once 
again, she grounds her discussion of each cate- 
gory through examples from international 
institutions, demonstrating that such remedies 
are not the sole province of national institutions. 

Shelton is critical of'a lack of coherence in the 
decisions from one forum to another, and of the 
failure of different institutions to learn from one 
another. She nevertheless places some respon- 
sibility on litigants themselves, who generally fail 
to address the question of remedies adequately 
in their briefs, and who also tend to view reme- 
dies as an afterthought. She urges litigants to 
show greater attention to their requests for 
remedies-~a task that will unquestionably be far 
more feasible with the publication of this book. 

Shelton’s focus throughout is on the individ- 
ual’s right to seek redress for human rights 
abuses, whether or not those abuses are part of a 
larger pattern of violations. In her final chapter, 
she addresses the unique problems posed by 
abuses that are so massive, so “gross and system- 
atic,” that individualized relief is not possible. 
Such systematic abuses generally overwhelm the 
capacity of any remedial system—particularly, as 
is often the case, when demands for redress are 
directed ata still fragile, transitional government 
that replaces an abusive regime. Shelton thus rec- 
ognizes that a remedial system focused on individ- 
ualized remedies will often be ineffective when 
applied to the most serious abuses, but she also 
details several approaches that have offered some 
redress to victims of such abuses, such as prose- 
cutions, truth commissions, and lustration laws. 

Nevertheless, this final chapter’s recognition 
of the limitations of our currently available mech- 
anisms offers a stark commentary on the effort to 
draw significant lessons from the scattered juris- 
prudence of the various international enforce- 
ment institutions. Despite the impressive advances 
of the last decades and the growing body of law 
governing remedies for human rights abuses, the 
human rights system still has very little to offer to 
victims of systematic abuse. The valuable lessons 
Shelton draws are mere starting points for the 
gargantuan task still facing those in the inter- 
national community who seek meaningful reme- 
dies for victims of human rights abuses. 

The mass of material covered by Remedies in 
International Human Rights Law presents a diffi- 
cult organizational task. In covering the topic of 
remedies from different perspectives, the book 
sometimes Jumps between topics and repeats 
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itself as the same issues recur in different con- 
texs. Moreover, having organized and analyzed 
such a wide swath of material, more of Shelton’s 
ovn observations and insights would have been 
wekome. As it is, much of her analysis, along 
wi- her conclusions, is tucked into short sections 
at ine end of each chapter. Overall, however, the 
bcok is a valuable resource. Indeed, because of 
Skelton’s comprehensive approach and her 
important, well-documented conclusions, the 
beek will undoubtably change the international 
discourse on the problem of providing remedies 
for human rights violations. 


BETH STEPHENS 
Rutgers University School of Law, Camden 


Henan Rights of Indigenous Peoples. Edited by 
=ynthia Price Cohen. Ardsley NY: Transna- 
zonal Publishers, 1998. Pp. xix, 442. $115. 


zuring the last two decades, indigenous peoples 
hae been receiving increased attention within 
international law and international organizations. 
Cyrthia Price Cohen—the editor of Human Rights 
of fdigenous Peoples and a leading authority on 
ch_dren’s rights—is to be commended for bring- 
ing together such a fine group of scholars and 
practitioners for the essays collected in this 
vo.ume. The contributors include scholars from 
universities in Australia, Canada, Sweden, and 
the United States, and experts within the Office 
of the United Nations High Commissioner for 
Human Rights, the International Labour Organi- 
zation, and the Organization of American States, 
as well as Sweden’s ombudsman against ethnic 
discrimination. Many of the authors have been 
actively involved in the processes they describe. 

The essays document and analyze the recent 
legel and institutional developments at the inter- 
nazonal level in part 1, which is followed by 
studies of particular countries and their indig- 
en=us peoples in part 2. The two parts effectively 
cozaplement one another in that the studies of 
pa-icular peoples well illustrate the problems 
thz- the various and evolving international legal 
init-atives are attempting to address. Added to 
the essays are appendices containing the texts of 
fou“ conventions and draft declarations relating 
to the rights of indigenous peoples. What be- 
comes apparent through this volume is that des- 
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attempting to advance their interests and in 
dealing with the states that encompass them. 
Perhaps the most fundamental of these prob- 
lems is that in most parts of the world, indige- 
nous peoples continue to have little or no secu- 
rity over the land and material resources on 
which the preservation and development of their 
cultures depend. Moreover, since most of these 
peoples have a collectivist conception of rights to 
land, they need a degree of self-government to 
administer the natural resources in accordance 
with cultural traditions. But the rights of self- 
government and of land ownership are precisely 
what have been so difficult for indigenous peo- 
ples to obtain from their surrounding states. 
After a hiatus of nearly half a millennium— 
dating back to Francisco de Vitoria’s defense of 
the rights of America’s indigenous peoples 
against Spanish colonists in the early sixteenth 
century—the concerns of indigenous peoples 
once again made their way into the international 
arena and international law in the 1950s (not 
coincidentally, in the wake of the new inter- 
national human rights movement that began after 
World War II). Initially, international attention 
was focused on the effort to promote equality in 
the labor market for persons of indigenous 
origins—specifically through the establishment 
of standards by the International Labour Orga- 
nization (ILO). The overarching goal was to 
promote the integration of indigenous peoples 
into society at large. As this effort took shape, 
however, it became apparent that in order to 
avoid discrimination and exploitation of the 
indigenous, they would also need to obtain some 
security regarding the occupation of their tradi- 
tional lands. The ILO’s Convention Concerning 
the Protection and Integration of Indigenous 
and Other Tribal and Semi-Tribal Populations in 
Independent Countries (No. 107) of 1957'—the 
first international convention to protect indige- 
nous peoples—therefore included provisions not 
only concerning integration (Article 2) and 
equality of opportunity (Article 15), but also 
concerning land tenure (Part II, particularly 
Articles 11-14). 
In the 1970s, the human rights bodies of the 
United Nations started to pay more attention to 
the plight of indigenous peoples. As explained in 
the chapters by Douglas Sanders (“The Legacy of 
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Deskaheh: Indigenous Peoples as International 
Actors”) and Kirke Kickingbird (“American 
Indians in the International Arena: A Brief His- 
tory from a United States Perspective”), this new 
attention coincided with the increasing presence 
of indigenous organizations at international sem- 
inars and conferences. Indigenous peoples were 
no longer satisfied with well-intentioned efforts 
to integrate them into the culture and economy 
of the surrounding society. Instead, they de- 
manded standards that would protect their rights 
to be different, to maintain and develop their 
own cultures, to preserve their control of the 
lands they had traditionally used, and to have 
some degree of territorial self-government. 

Beginning in the 1980s, the above concerns 
began to have an impact on the process by which 
standards were set at the international level. 
Julian Burger notes (“Indigenous Peoples and 
the United Nations”) that the United Nations 
first formally acknowledged indigenous peoples 
in 1982, when it established the Working Group 
on Indigenous Populations and, in an unprece- 
dented decision, allowed participation by repre- 
sentatives of the indigenous organizations them- 
selves. Since that time, the active participation by 
indigenous representatives at the United Nations 
has grown dramatically: the most recent sessions 
of the working group were attended by more than 
one thousand participants, most of them indige- 
nous representatives, 

As described by Lee Swepston (“The Indige- 
nous and Tribal Peoples’ Convention (No. 169): 
Fight Years After Adoption”), the United Nations’ 
increased attention to the needs of indigenous 
peoples, coupled with a rapidly evolving view of 
what those needs are, influenced the ILO deci- 
sion that it needed to revise Convention 107, 
which, as discussed earlier, dated back to the 
1950s. The new efforts culminated in the adop- 
tion in 1989 of the ILO Convention Concerning 
Indigenous and Tribal Peoples in Independent 
Countries (No. 169).? Convention 169 sets forth 
policy guidelines for the recognition of, and 
respect for, the collective values of indigenous 
peoples; protects their rights to determine their 
own priorities, to maintain their customs insofar 
as these are compatible with individual human 
rights, and to own and possess their traditionally 
occupied lands; and provides for a degree of 
internal autonomy. Unlike Convention 107, Con- 
vention 169 gives secondary importance to pro- 


? Convention Concerning Indigenous and Tribal 
Peoples in Independent Countries, June 27, 1989, 
reprinted in 28 ILM 1382 (1989). 
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visions regarding employment and vocational 
training, and emphasizes self-government and 
land control (though not secession).. 

While the ILO was negotiating Convention 
169, the Working Group of the UN Sub-Com- 
mission on Prevention of Discrimination and 
Protection of Minorities (in 1999, renamed the 
Sub-Commission on the Promotion and Protec- 
tion of Human Rights) intensified its efforts to 
draft a declaration on the rights of indigenous 
peoples (as described in the above-mentioned 
contribution by Burger, who is the UN Secretariat 
expert servicing the working group). Representa- 
tives of indigenous peoples participated actively 
and in great numbers, and in 1993 the working 
group adopted the Draft Declaration on the 
Rights of Indigenous Peoples (Draft Declara- 
tion),? which goes some steps further than Con- ° 
vention 169 in important respects. With regard to 
self-determination, the Draft Declaration pro- 
vides for it as a matter of right (elaborated in 
Articles 3 and 31), whereas the ILO Convention 
cautiously avoids using the term altogether. With 
regard to rights in land and natural resources, 
the Draft Declaration (Part VI) contains a much 
broader and more comprehensive concept of 
ownership to natural resources than does the 
ILO Convention. Moreover, with some qualifi- 
cations, the Draft Declaration requires restitution 
of land taken from indigenous peoples—an issue 
not dealt with in the ILO Convention. 

Following the sub-commission’s transmission 
of the Draft Declaration to the Commission on 
Human Rights, the latter established its own 
working group to review the text. Over the course 
of the deliberations in the Commission’s working 
group during the last six years, strong disagree- 
ments have emerged, and the final text has yet to 
be decided upon. Many governments are op- 
posed to the right to selfdetermination unless it 
is narrowly circumscribed, and want also to limit 
the extensive scope of control over natural re- 
sources that is envisaged for the indigenous 
peoples in Part VI of the Draft Declaration. 

Whereas most of the mternational human 
rights efforts concerning indigenous peoples 
have primarily addressed their collective rights, 
editor Cohen’s own essay (“International Pro- 
tection of the Rights of Indigenous Children”) 
focuses on the need to protect the individual hu- 
man rights of indigenous children. The founda- 


tion for her discussion is the 1989 UN Convention 


8 Se UN Doc. E/CN.4/SUB.2/1994/2/Add.1 (1994), , 
obtainable from <http:/ /www.unhchr.ch>. 
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or the Rights of the Child,* now nearly univer- 
sal, binding. That Convention makes explicit 
references to indigenous children in Articles 17, 
29 and 30, but the parties to the Convention are, 
of course, obligated to ensure that indigenous 
chdren are also protected by all of the Conven- 
tior’s other provisions. Cohen fears, however, that 
the-rights of indigenous children, considered as 
ind-viduals, may conflict with the way in which 
the group rights of indigenous. peopies are 
formulated or implemented. 


There is a danger that in the rush to protect 
the rights of the indigenous group, the 
declarations will inadvertently treat indig- 
enous children as tribal property. . .. Consid- 
ering that the “child as property” concept is 
completely antithetical to the principles of 
the Convention on the Rights of the Child, if 
existing child rights principles are not appro- 
priately recognized by those in the indige- 
nous rights movement, there is the possibility 
that this could create serious tensions at some 
time in the future. (P. 38) 


C>hen’s main point is that the references to 
the rights of indigenous children were included 
alast as an afterthought in the Convention on 
the Rights of the Child—and then only in regard 
to seme particular aspects (access to appropriate 
inf=rmation in Article 17, determining the aims 
of education in Article 29, and the provision in 
Article 30 that the children of minorities and 
inc&zenous groups shall not be denied the right 
to their own cultures). These specific references 


to m-digenous children might give the impression’ 


that the other articles of the Convention would 
not apply to indigenous children. That was not, 
of ourse, what the drafters of the Convention 
inteaded, but Cohen fears such an interpreta- 
tion, might be the outcome unless the issue is 
prcperly addressed. She also points out that the 
righzs of the child are generally overlooked i in 
the Draft Declaration. 

What editor Cohen addresses here is, in this 
revewer's opinion, part of the much broader 
question of the relationship between the rights 
of ¢-oups—indigenous peoples, minorities, and 
so ca—and the implementation of the “regular,” 
individual human rights. But I am reluctant to 
encorse her suggestion that “[i]t might be said 


* UN Convention on the Rights of the Child, Nov. 
20, 1389, 1577 UNTS 3. It is the most universally rati- 
fiedi. ternational instrument. One hundred ninety-one 
state: have become parties to the Convention. Only two 
states have not ratified it: Somalia and the United 
Stata, 
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that the resulting tensions between concepts of 
group rights and the individual are an echo of 
the tensions between tradition and modernity 
that can be seen in [ILO Convention 169] and 
the U.N. [D]raft Declaration’s education articles” 
(pp. 61-62). Group rights and individual rights 
can, in my opinion, be harmonized. Both can be 
parts of evolving modernity (or postmodernity). 
Most instruments include provisions that can and 
should be interpreted to give priority to individ- 
ual human rights in case of conflict. It remains 
the ultimate responsibility of the state to ensure 
that individual human rights are respected and 
protected, even when groups are given extensive 
autonomy. The relevant provision in’ the Draft 
Declaration (Article 2) states: “Indigenous indi- 
viduals and peoples are free and equal to all 
other individuals and peoples in dignity and 
rights, and have the right to be free from any 
kind of adverse discrimination, in particular that 
based on their indigenous origin or identity.” 
This provision must be interpreted to mean that 
indigenous children have the same rights as any 
other children and cannot be denied any of 
those rights on the basis of their being indige- 
nous children. Likewise, Article 3 of ILO Con- 
vention 169 provides: “Indigenous and tribal 
peoples shall enjoy the full measure of human 
rights and fundamental freedoms without hin- 
drance or discrimination. The provisions of the 
Convention shall be applied without discrimi- 
nation to male and female members of these 
peoples.” Although not explicitly stated, it is 
clearly implied that children of tribal and indige- 
nous peoples shall also enjoy the full measure of 
human rights and fundamental freedoms. 

Despite this disagreement with editor Cohen 
about how to analyze group versus individual 
rights as they pertain to indigenous children, I 
do agree with her that the process of formulating 
and implementing the rights of the individual 
indigenous child needs to be given careful 
attention in order to ensure that there is no dis- 
crimination relative to nonindigenous children. 
Group rights, which are essential in order to 
protect self-esteem and identity, can also contain 
a risk for the individual. 

The essays in part 2 of Human Rights of Indige- 
nous Peoples focus on the national situations of 
indigenous groups and on the status and evolu- 
tion of their nghts in particular countries. Develop- 
ments in the Americas, India, Papua New Guinea, 
and Scandinavia are explored. Deepal Kumar 
Behera (“‘So-Called Development’ and Its Impact 
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on the Human Rights of Indigenous Peoples in 
India”) uses empirical material from India to 
explore the nature of the problems many indig- 
enous peoples have faced and continue to face 
in many states. Under the heading “So-Called 
Development,” the author argues that 


environmental degradation in India arises 
primarily because ofa ruthless exploitation of 
the biosphere by a small clique of greedy 
people who are unmindful of the suffering of 
the vast majority of indigenous peoples and 
unconcerned about their future. This is 
possible because that group controls a dis- 
proportionately large part of the biosphere, 
especially the land: the agricultural, forest, 
and urban space. The “so-called develop- 
ment” has made India’s living resources 
most vulnerable and left its biodiversity ex- 
posed to various ecological threats. (P. 110) 


The author notes that dam and mining pro- 
jects, as well as many industrial, commercial, and 
shrimp-farming projects, have often had devas- 
tating consequences for the indigenous peoples 
of the areas affected. “The outrageous techno- 
logical model of development and the notion of 
national interest have progressively depleted the 
survival bases of the indigenous people and their 
already limited political autonomy” (p. 122). He 
refers to a study showing that 56 percent of the 
slum dwellers in the larger Indian cities are 
indigenous and tribal people who have been 
forced to leave their villages because of the impact 
of such “developments.” In the city slums to 
which these people have been displaced, the 
inhabitants live in continuous insecurity and 
subhuman conditions. Social services are scarce, 
and hygienic conditions are unsatisfactory. “[T]he 
response of the city planners to slums has either 
been apathetic or authoritarian” (id.). 

In view of such recurrent, structural problems 
that confront indigenous peoples in many parts 
of the world, what policies are required in order 
to avoid such dispossession and marginalization? 
What can be done? 

In “The Role of Indigenous Groups in Consti- 
tutional Democracies: A Lesson from Chile and 
the United States,” Kevin Worthen reflects on 
the differences between Chile, where the basic 
approach since 1819 has been to emphasize the 
equality of everyone on an individual basis, thus 
leading to the neglect of the indigenous peoples 
as groups, and the United States, where the basic 
approach has long been to separate the indige- 
nous peoples or tribes from the American nation 
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by the establishment of reservations. The indige- 
nous persons living on reservations were not 
even given U.S. citizenship until 1924, but from 
then on there has been an almost complete turn- 
about. A policy of assimilation in the 1920s and 
1930s was followed—beginning in 1953—by a 
“termination” policy aimed at ending any relation- 
ship between the tribes and the federal author- 
ities. More than a hundred tribes and bands were 
thus “terminated.” Worthen observes, however, 
that during the last thirty years, federal policy has 
begun to recognize the central place of the tribe 
in the resolution of the “Indian problem”-—-a 
change that has allowed tribes to have greater 
self-determination. There nevertheless remains 
considerable public opposition to tribal sover- 
eignty, which has also been limited in several 
cases decided by the U.S. Supreme Court. 

Worthen argues convincingly that neither of 
the two above approaches provides a satisfac- 
tory solution. 


The Chilean system has ignored indigenous 
groups. The United States has recognized 
their existence, but has then generally forced 
individual Native Americans to choose be- 
tween full membership in the American soci- 
ety or full membership in the tribe. Neither 
has sought to focus on the way in which the 
group itself might be empowered to solve 
the problems that individual members of 
the group face and to contribute to the over- 
all well-being of the nation. (P. 266) 


The answer, he concludes, is to ensure ade- 
quate space for “intermediate organizations” — 
“groups between the individual and the nation” 
(p. 266)—in the constitutional system. Such an 
intermediate organization—for example, a parlia- 
ment elected by an indigenous group such as the 
Saami (see discussion below)—~can serve as a 
“mediating structure,” 


as a buffer between the individual and the 
megastructures of society, such as the 
Nation-State. It is a group that has connec- 
tions with both the individual and the State. 
It has both a public face (which it presents 
to the State) and a private face (which it 
presents to its members). (P. 267) 


The existence of intermediate ‘organizations 
makes it possible for the members of each group 
to recognize their rights and duties within the 
larger state while also providing them with pro- 
tection against extreme assimilationist pressures. 

The present reviewer finds this approach a 
very constructive one. It corresponds, indeed, to 
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the recommendations set forth in my own study” 
for -he United Nations Sub-Commission on the 
Pre-ention of Discrimination and Protection of 
Misorities, in which I argued that solutions 
sheald combine three elements: ensuring equal- 
ity a the common domain; facilitating pluralism 
in :ogetherness by allowing for some degree of 
cultiral autonomy; and the use of territorial 
sukdivision, which would make possible a lim- 
ited territorial self-government over certain issues. 

Tae wisdom of Worthen’s conclusion is ap- 
parent in Bradford Morse’s essay (“Two Steps 
Forward and One Step Back: The Frustrating 
Pace of Building a New Aboriginal-Crown Rela- 
tiomship in Canada”), as well as in Frank Orton 
anc Hugh Beach’s essay (“A New Era for the 
Saari People of Sweden”). Morse sees reason for 
hop2 and progress in Canada’s acceptance—on 
the tederal level—both of the “inherent right’ of 
selfzovernment” (p. 356} and of the need for 
improved constitutional protection of aboriginal 
anc treaty rights. He is similarly encouraged by 
Canada’s renewed emphasis on creating eco- 
noric opportunities for aboriginal people, on 
improving education, and on developing better 
me-kaods for settling land claims. The Saamis of 
nortnern Scandinavia and Finland, as noted by 
‘Ortcn and Beach, have also in recent years 
fouxd increasing acceptance of their demands 
for zreater local autonomy. In each of the three 
coumtries the authors studied—Norway, Sweden, 
and Finland—separate Saami parliaments have 
beer established, even while the Saamis enjoy 
the Ell rights of citizenship and participate fully 
in tre general political life of their particular 
courtries. Although the Saami parliaments ini- 
tialls- have been given mainly advisory functions, 
the iatention is to transfer an increasing amount 
of a1 thority to them. It is already apparent that 
these bodies serve just in the way that Worthen 
suggzsts—as mediating buffers between the 
Saari and their larger societies, whose cultures, 
languages, and priorities for development differ 
signi-icantly from those of the Saami. | 

By way of conclusion, I have found Human 
Rig & of Indigenous Peoples tc be a very useful book. 
By ccmbining national studies with a review and 
anaresis of the international developments, it 
prorxdes an excellent background for under- 
stancing the current status of, and prospects 


5 Fessible Ways and Means of Facilitating the Peace- 
ful acd Constructive Solution of Problems Involving 
Minecities, UN Doc. E/CN.4/Sub.2/1993/34 (1993). 
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concerning, the rights of indigenous peoples and 
their members. There has been a dynamic devel- 
opment over the last three decades—both inter- 
nationally and within many states where indige- 
nous peoples live. Past injustices and discrimination 
have been widely recognized, and there is an 
increasing willingness to find better solutions. In 
searching for such solutions, itis important to rec- 
ognize that human development—construed col- 
lectively and historically—is not mainly a ques- 
tion of capital accumulation or technological ad- 
vancement. Human development requires respect 
for the dignity and the identity of human beings, 
including the indigenous who have in the past 
been marginalized, neglected, or exploited. Ade- 
quate solutions require the protection of a 
combination of human rights for all and of 
suitable group rights for the indigenous. 

In the formulation and implementation of 
group rights—including limited autonomy or 
sovereignty—it is essential to make them open 
and flexible, making it possible for the members 
of such groups to move back and forth between 
their groups and the larger society, and to be 
cultural innovators within their groups without 
risk of exclusion or repression. Above all, it is 
essential that members of indigenous groups, 
like everyone else in society, enjoy their universal 
human rights as set out in the Universal Decla- 
ration of Human Rights. 

It would have been desirable for the authors to 
discuss in greater depth the dilemma involved in 
harmonizing group rights and individual human 
rights. Editor Cohen touches upon it, and it is im- 
plicit in the chapter by Worthen on the Chilean 
and U.S. experiences. The relative scarcity of 
analysis reflects, however, the general orientation 
of the book, which provides rich background 
information—-food for further thought—without 
presenting extensive analysis or criticism. 

Human Rights of Indigenous Peoples would be a 
useful complement to human rights studies at 
universities by providing a deeper insight into 
issues related to the collective rights of peoples. 
The book would also prove useful in the ever 
increasing number of law school courses on 
indigenous or aboriginal law. Finally, it should 
be especially valuable for the growing cadre of 
policymakers and administrators—at both the 
national and international levels—who have to 
address indigenous issues. ` 


ASBJØRN EIDE 
Norwegian Institute of Human Rights 
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International Law and Ocean Use Management. By 
Lawrence Juda. London, New York: Rout- 
ledge, 1996. Pp. ix, 339. Index. 


The aim of this book by Lawrence Juda is to 
look at modern problems of oceans’ use manage- 
ment in historical context, starting with Hugo 
Grotius in the early 1600s and ending in the mid- 
1990s. Grotius’s treatise, The Freedom of the Seas, is 
usually cited as the originating source for the 
guiding international law doctrine that the re- 
sources and uses of the world’s oceans are open 
to all. The central focus in International Law and 
Ocean Use Management is to consider how this 
fundamental premise of the freedom of the high 
seas has evolved over the past four centuries. 
Topics covered include fishing, offshore petro- 
leum, shipping, and the marine environment. 

The author is chairman of the Department of 
Marine Affairs at the University of Rhode Island, 
where he has taught courses in ocean law, policy, 
and management for more than twenty years. He 
is not formally trained as an international lawyer—. 
which may help to explain why his opinions on 
emerging norms of international law are cau- 
tiously drawn. This trait also serves him well as a 
historian: he avoids the tendency of some emi- 
nent international lawyers to rewrite the legis- 
lative history of the UN Convention on the Law 
of the Sea’ (1982 Convention) to suit their ideas 
of what the delegates should have said.” 

The book is written chronologically, consid- 
ering at each major stage the interplay between 
technology, politics, and other major forces that 
provide the context in which the international 
law pertaining to the oceans evolved. The author’s 
strong suits are fisheries and the marine envi- 
ronment. His coverage of shipping and offshore 
petroleum is less extensive. In addition, he de- 
votes relatively little attention to military uses of 
the oceans. 

Research for the book took place over a period 
of four years in Europe and on the East Coast of 
the United States. These influences are evident 
in his writing. One important contribution of the 
book comes from Juda’s solid grasp of library re- 
sources, especially those at the United Nations. 
The extensive documentation throughout his writ- 
ing is attributable, in part-——as he acknowledges— 
to his wife’s able assistance as a professional li- 


i United Nations Convention on the Law of the Sea, 
opened for signature Dec. 10, 1982, 1833 UNTS 397, re- 
printed in 21 ILM 1261 (1982) [hereinafter 1982 Con- 
vention]. 

? Myron H. Nordquist, Book Review, 40 VA. J. INT'L 
_L. 1155 (2000). 
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brarian at the U.S. Naval War College. Both Juda 
and the readers of this book benefit from that 
association. 

Juda’s main thesis is that the oceans need to be 
better managed. He points out that the resources 
of the oceans, especially fishes, are finite and that 
current regimes have resulted in drastic over- 
fishing on a global scale. He notes that most 
human beings live near the coasts of the world’s 
oceans and that our activities are concentrated 
there. Conflicts between uses increase as re- 
sources decrease and as environmental values 
spread. Juda sees his contribution as an attempt 
to survey some of the major and continuing 
problems, as well as different approaches to 
them, with the idea that “past practice will teach 
us something and assist in the shaping of the 
future of ocean use management efforts” (p. 7). 
The methodology he adopts throughout the 
book is to use historical experience as the foun- 
dation for making his projections about the 
future of ocean management—in terms both of 


what is likely to be and of what ought to be. 


The author first discusses the changing per- 
ceptions of the oceans and their resources from 
the days of Grotius to the turn of the twentieth 
century. He then considers the period from the 
turn of the century to the beginning of World 
War II, emphasizing the League of Nations and 
law-ofthe-sea problems such as whaling and 
halibut fishing. Immediately after the war, the 
1945 Truman Proclamations on the continental 
shelf and fisheries marked the beginning of the 
end for the Grotian doctrine that coastal state 
competence in the oceans was limited to a nar- 
row band of adjacent territorial sea. Juda docu- 
ments subsequent developments in the postwar 
period, including the extensive preparatory work 
of the International Law Commission for the first 
and second Conferences on the Law of the Sea. 
He also comments extensively on the negotia- 
tions at those conferences, whose principal result 
was the four Geneva Conventions on the Law of 
the Sea dealing with territorial seas, fisheries, 
continental shelf, and high seas. 

Juda paves the way for the Third UN Confer- 
ence on the Law of the Sea by surveying conflicts 
such as the United Kingdom-Iceland Cod War 
and those arising from “creeping jurisdiction” as 
coastal states asserted expanding claims to high 
seas areas. He then provides an extended dis- 
cussion of the negotiations at the conference 
itself.* Juda draws several general conclusions 


3 For a fuller coverage of these issues, see UNITED 
NATIONS CONVENTION ON THE LAW OF THE SEA, 1982: A 
COMMENTARY (Myron H. Nordquistetal. eds., 1985-95). 
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atout the present state of international law. He 
recognizes the growing multiplicities of ocean 
uses and use conflicts. He acknowledges the 
need to provide a balanced regime for the use of 
ocean space. He believes that there is growing 
su-port for protection of the ocean environment 
ara for the management of its resources. And he 
sess the 1982 Convention as underscoring the 
need for international cooperation in what he 
te~ns the “age of ocean enclosure” (p. 239). 

In his analysis of the post-1982 Convention 
pesod, Juda provides useful information on the 
negotiations that led to agreement on a widely 
acceptable deep seabed mining regime and to 
new conventions on straddling stocks and highly 
m:gratory fish stocks. His analysis of the UN 
Conference on Straddling Stocks and Highly 
M:gratory Fish ‘Stocks—which led to the 1995 
Straddling Stocks Agreement*—is especially in- 
str_ctive. The conference was convened, in large 
pact, both to interpret ambiguities deliberately 
eraD0died in the 1982 Convention and to take up 


iss es the delegates simply did not anticipate. The - 


mandate given by the UN General Assembly to 
thexchairman of the conference, Satya N. Nandan, 
wÆ to craft an agreement fully consistent with 
the 1982 Convention. In other words, the Strad- 
dlag Stocks Agreement was intended to be a 
detailed implementation of the more general 
19=2 Convention. 

-analyzing the conflicts that arose during the 
nezotiations, Juda pays careful attention to the 
differences between coastal and high seas fishing 
states concerning the precautionary approach 
an= the “special interest” of coastal states in fish- 
eriss beyond their 200-mile exclusive economic 
zones (EEZs). He also traces—over the course of 
several decades—differing views on high seas 
en=orcement and the peaceful settlement of dis- 
pws. On the one hand, he observes the defer- 
enz paid in traditional international law to the 
exc-usive jurisdiction of the flag state over its 
ves=ls on the high seas. On the other hand, he 
nozes that the pressure from overfishing (both by 
distant-water and coastal states) has created the 
need for more uniform and effective conserva- 
tiot and management—encompassing all vessels 
active in a particular fishery. It is this latter con- 


*United Nations Agreement for the Implementation 
of tœ Provisions of the United Nations Convention on 
the _aw of the Sea of 10 December 1982 Relating to 
the-Conservation and Management of Straddling Fish 
Sto=xs and Highly Migratory Fish Stocks, August 4, 
199 UN LAW OF THE SEA BULL., No. 29, at 25 (1995), 
repriated in 34 ILM 1542 (1995). 
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cern that finds expression in the Straddling 
Stocks Agreement—which Juda interprets as 
“further evidence of the international community’s 
movement toward a more systematic, holistic, 
longer-term, and ecosystem-based perspective on 
the management of the living resources of the 
sea” (p. 284). 

In several respects, Juda’s analysis of the nego- 
tiations preceding the Straddling Stocks Agree- 
ment foreshadows key legal and policy concerns 
that arose in the Southern Bluefin Tuna arbitration 
between Australia and New Zealand, on one side, 
and Japan, on the other.’ One of the main legal 
issues in that arbitration related to the measures 
that could preperly be taken by Australia and 
New Zealand to enforce conservation actions by 
Japanese vessels on the high seas proper—thatis, 
beyond coastal states’ EEZs. And both the -Arbi- 
tral Tribunal and the International Tribunal for 
the Law of the Sea (in the earlier proceedings 
concerning provisional measures)’ stressed the 
value of an ecosystem approach and of manage- 
ment techniques based on the biological unity of 
fish stocks. l 

Despite-its obvious concern for the above poli- 
cies, the Arbitral Tribunal (Tribunal) in Southern 
Bluefin Tuna held that it was without jurisdiction 
to rule on the merits of the dispute. Some may 
see this decision as a setback for using the dispute 
settlement provisions in the 1982 Convention, 
but the Tribunal specifically endorsed the dis- 
pute settlement regime outlined in the Part XV 
of the Convention and noted the constructive 
influence of the Convention’s dispute settlement 
provisions. Beyond that, the Tribunal observed 
that, once in force, the Straddling Stocks Agree- 
ment will not only “go far towards resolving pro- 
cedural problems,” but “ameliorate the substantive 
problems that have divided the Parties.” The 


5 Southern Bluefin Tuna (Austl. & N.Z. v. Japan), 
Jurisdiction and Admissibility, Award (UN Law of the 
Sea Arb. Trib., Aug. 4, 2000) <http://www.worldbank.org/ 
icsid/bluefintuna/award080400.pdf> [hereinafter SBT 
arbitral award]; see Barbara Kwiatkowska, Case Report: 
Southern Bluefin Tuna (Australia and New Zealand v. 
Japan), Award (Jurisdiction and Admissibility), 95 AJIL 
163 (2001). 

ê Southern Bluefin Tuna (N.Z. v. Japan; Austl. v. 
Japan), Provisional Measures, Order, ITLOS Cases Nos. 
3 and 4 (Aug. 27, 1999), reprinted in 38.ILM 1624 

(1999), obtainable from <http://www.un.org/Depts/ 

los/ITLOS/Tuna_cases.htm>; seeBarbara Kwiatkowska, 
Case Report: Southern Bluefin Tuna (New Zealand v. 
Japan; Australia v. Japan), Order on Provisional Mea- 
sures, 94 AJIL 150 (2000). 

7 SBT arbitral award, supra note 5, para. 71. 
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Tribunal goes on to note that the substantive pro- 
visions of the Straddling Stocks Agreement are 
more detailed and far-reaching than those of the 
1982 Convention. In particular, the articles relat- 
ing to the peaceful settlement of disputes specify 
that Part XV provisions apply mutatis mutandis to 
disputes between states parties not only concern- 
ing the 1982 Convention, butalso “concerning the 
interpretation or application of a subregional, 
regional or global fisheries agreement relating to 
straddling fish stocks or highly migratory fish 
stocks ..., including any dispute concerning the 
conservation and management of such stocks.”® 

Juda’s glowing endorsement of the Straddling 
Stocks Agreementis thus generally shared by the 
Arbitral Tribunal in Southern Bluefin Tuna. Never- 
theless, neither Juda nor the Tribunal sufficiently 
highlights that more than 90 percent of the 
world’s fisheries are within the 200-mile EEZs of 
coastal states and are therefore not covered by 
that agreement. It is consequently unfair and 
inaccurate constantly to blame distant-water fish- 
ing nations for the unconscionable depletion of 
the world’s fish stocks. In the negotiations leading 
up to the 1982 Convention, coastal states won 
the right to control fishing within their EEZs. 
Any fair assessment must hold those states ac- 
countable for their worldwide mismanagement 
of fishing in those zones, where the overwhelm- 
ing proportion of fish are located. 

International Law and Ocean Use Management is 
a useful reference book and would be a fine 
addition to any university library or to the col- 
lection of any professional primarily interested in 
fisheries management or the history of the law of 
the sea. The author’s writing style is concise and 
balanced. Though not comprehensive in its cover- 
age ofall topics pertaining to oceans’ use manage- 
ment, the book is strong in the area of Juda’s 
interest and expertise—namely, fisheries and the 
marine environment. His sources are intelligently 
selected overall and, when used, fully cited. In the 
end, the main contribution of Juda’s book is in its 
survey of global fishery conflicts during the twenti- 
eth century and in its explorations of the result- 
ing lessons to be learned for conservation and 
management in the twenty-first century. 


MYRON H. NORDQUIST 
Center for Oceans Law and Policy 
University of Virginia School of Law 
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BRIEFER NOTICE 


The Struggle for Constitutional Justice in Post-Com- 
munist Europe. By Herman Schwartz. Chicago: 
University of Chicago Press, 2000. Pp. xxi, 347. 
Index. $47.50. 


According to a Freedom House survey, the 
number of “electoral democracies” increased 
from 69 in 1988-89 to 117 in 1998-99, including 
a host of post-Communist states. An international 
lawyer must wonder about the impact of this 
startling development on international law and 
institutions. How will these new democracies 
(some fragile, even illiberal) behave in relation 
both to other states and to international insti- 
tutions? With regard to the postCommuniststates, 
in particular, what will be the effect—short- and 
long-term, domestically and internationally—of 
their constitutions’ receptiveness toward inter- 
national law? To what degree will these states 
promote, in practice, basic human rights and the 
rule of law? The constitutional courts that have 
been created in many of these post-Communist 
states are seen as linchpins of the new demo- 
cratic legal order. 

Herman Schwartz, a constitutional scholar who 
teaches at American University’s Washington 
College of Law, has written an engaging book 
about the constitutional courts in Bulgaria, Hun- 
gary, Poland, Russia, and Slovakia. The analysis is 
informed by the author’s work with governments 
and constitutional court judges in practically all 
the central-eastern European states, as well as in 
South Africa and “some of the newly independ- 
ent states in Central Asia” (p. 250 n.24). “The pur- 
pose of this study is to assess the contribution of 
each of these courts to its society’s transition to 
constitutional democracy” (p. 10). As a compre- 
hensive and comparative study, the book appears 
to be unique in the field. It is written in clear and 
accessible language devoid of the fashionable 
social science jargon. One is awed by the handi- 
caps Schwartz had to face in his work: unfamiliar 
with the languages of the court opinions, the full 
texts of which were not available in translation, he 
had to rely on summaries, articles, and news 
reports, as well as on interviews. His emphasis is 
“on what the courts decided and not so much on 
the analytic correctness of how they got there” 
(id.). The gap resulting from the inaccessibility of 
the primary sources is offset by Schwartz's lively 
account of the historical, political, and social 
settings in which the courts operate. 
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Irom its tentative beginnings in the West after 
the “irst World War, the constitutional court model 
spread in various incarnations like wildfire in the 
1¢#)s. Chief Justice Marshall’s radical conceit of 

ju=cial review has appeared in essentially new 
cloenes fashioned by Hans Kelsen according to 
hismormative theory. No longer decentralized as 
in. ae United States, judicial review under this 
model has become centralized in a new body, 
lare=ly because the ordinary, bureaucratic, civil 
se ~ace judges were untrained and unable to deal 
wiz= broad constitutional issues: “politics envelops 
almost every aspect of these courts.” Constitu- 
ticaal courts are available primarily to the govern- 
mex.t and to groups of parliamentarians seeking 
rev ew of both prospective and enacted legislation 
orc: her norms—withouta “case or controversy”— 
anc. generally also to individuals claiming injury 
resting from a violation of a constitutional 
caton. In some instances these courts are charged 
wit supervision of elections and impeachment 
of public officials. 

Ux the five courts Schwartz selected (the criteria 
for “he selection are not given), the Polish and 
He: garian were organized first and have proved 
the-smost successful; the Russian, the “most turbu- 
len ” (p. 109), and the Slovakian and Bulgarian, 
fairy resilient but still fragile in their unstable 
sengs. In exploring the role of the constitutional 
coasts in the transition to a democratic order, the 
bozz focuses on three principal groups of cases. 
Tre decisions concerning the separation of powers 
wer= the most difficult because of the often bitter 
covdllicts between the executive and the parlia- 
mesg, particularly in Bulgaria and Slovakia. These 
de=sions were even more “political” and treach- 
erozs in a federal setting—witness the fledgling 
Russian constitutional court, which was sus- 
pe wied by President Boris Yeltsin for about two 
yezi». In the area of basic human rights, the tradi- 
tiozal political and civil rights have been fos- 
tersa—“sometimes with strong language” (p. 
23 . 1—by the relatively few decisions. An excep- 
tio: is in the area of free speech, where the 
cou-ts have been adopting the western European 
dozzine, which balances speech against other 
vales and consequently justifies restrictions 
up speech, rather than the more or less abso- 
lute- American doctrine. Concern, for example, 
ove: the independence of broadcast media “has 
no:... been overly successful” (id.) in prevent- 
ing takeovers of the media by the incumbent 
regimes. Surprisingly, in Slovakia—which was 
plazued by the Roma (gypsies) situation—there 
were: so few minority cases that the court played 
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“no role of consequence in these tensions” (p. 
233). A western European approach is also appar- 
ent in the area of economic and social rights, where 
the courts in all of the states have ruled in favor of 
a vigorous, nondiscriminatory application of these 
rights. Schwartz praises the aggressive posture of 
the courts toward economic and social rights—a 
posture that runs contrary to the generally nega- 
tive approach of American courts in this area. 
Finally, in Poland, Hungary, and Bulgaria, the 
constitutional courts have had to struggle with 
issues of the past: restitution, lustration, criminal 
prosecution of acts committed perhaps decades 
ago, and disclosure of secret police files. By and 
large these courts, as well as the Russian court, 
“have restrained the impulse for revenge” (p. 234). 
The standing of the constitutional courts with 
the general public is “remarkably high” (p. 237). 
The reception by regular courts and public 
authorities has been less consistently, but gen- 
erally, supportive: there has been no systematic 
defiance, although a number of isolated and sig- 
nificant exceptions have occurred. Schwartz's con- 
clusion is that the experience in eastern Europe 
proves that constitutional courts (and law in 
general) can help to maintain and nurture the 
spirit of democracy, but they cannot restore that 
spirit where, as in Belarus or Kazakhastan, “lib- 
erty has in fact died” (p. 248). The book should 
greatly interest persons concerned with compara- 
tive constitutional law, the institution of judicial 
review, constitutionalism in general, transitional 
societies, central-eastern European area studies, 
and the changes in the international system. 


ERIC STEIN 
University of Michigan Law School 
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_ The Foundation for a Common European 
Asylum Policy 
edited by Peter J. van Krieken 


The Asylum Acquis Handbook is a unique and 
comprehensive tool for those who have a sincere 
interest in contributing to a sound, common 
European asylum policy, Asylum has always been 
an intensively debated topic, and these days even 
more so than in the recent past. Virtually everyone 
has an opinion on the subject and the general con- 
sensus is that the European Union should strive for 
a common asylum policy. Yet, basic information is 
lacking: while there is talk on an ‘acquis,’ talk on 
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settlement of disputes established by the 
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The Tribunal is open to States, international orga- 
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and security based on values of democracy, equi- 
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cal origins, and, particularly, the practice of the 
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matism and firmly linked to practice, describes 
the role played by the United Nations in the past 
and at present better than many lengthy and 
inconclusive political or sociological studies. It is 
very much focused on the Charter as it stands 
and only marginally deals with reforms that 
might be introduced, such as those concerning 
the structure of the Security Council and the 
General Assembly. 


October 2000, 336 pp., Hardbound, 
ISBN: 9041114149, Price: US$ 85.75 
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COMPLEMENTARY AGREEMENTS AND 
COMPULSORY JURISDICTION 


By Bernard H. Oxman" 


Since the founding of the United Nations, the number of treaties and the matters they 
address have expanded vastly. It is increasingly common to find the same subjects addressed 
in complementary global, regional, and bilateral treaties. Many of these treaties contain 
provisions on the settlement of disputes regarding the interpretation or application of that 
treaty itself. Only some of those provisions establish compulsory jurisdiction. These circum- 
stances suggest an increasing probability that a dispute will arise between states under the 
substantive provisions of two complementary treaties with dispute settlement clauses, only 
one of which provides for compulsory arbitration or adjudication either in general or with 
respect to that dispute. 

Efforts in the last century to gain global acceptance of compulsory jurisdiction over all legal 
disputes between states have not succeeded, at least not fully and not yet. Nevertheless, 
significant movementin this direction may be discerned in the dispute settlement provisions 
of global multilateral treaties establishing particular regimes. Many such treaties may be, and 
often are designed to be, complemented by agreements that are more limited in their 
substantive or geographic scope. What happens when we confront different dispute settle- 
ment clauses applicable to a dispute that arises under more than one treaty? 

The technical problem may be difficult enough if both treaties provide for compulsory 
jurisdiction, but in different fora or under different conditions. The problem is more pro- 
found if one of the treaties contains dispute settlement clauses that do not provide for com- 
pulsory jurisdiction at all. What is its effect on compulsory jurisdiction under another treaty 
that establishes a relevant substantive regime? What is its effect on a treaty that does not 
contain a relevant substantive regime but deals with compulsory dispute settlement in general?” 

The basic question is not whether the law of treaties contains rules designed to resolve 
conflicts between treaties. The underlying question is whether any conflict between dif- 
ferent dispute settlement provisions necessarily exists when each treaty expressly addresses 
disputes arising under only that treaty. If a conflict does exist, is there a presumption for or 
against compulsory jurisdiction? It is in this context that we must ask what we are really 
doing when we apply some of the more familiar rules of the law of treaties. Where a global 
multilateral treaty establishes a long-term regime that is subject to compulsory jurisdiction 
and also contemplates complementary functional or regional agreements, rules that find 


" Of the Board of Editors. In preparing this article, I had the benefit of numerous helpful observations from 
valued colleagues who enriched my understanding; however, I have refrained from discussing the Southern Bluefin 
Tuna case with those who participated in the case, although some have seen an earlier draft study circulated at 
the Third Trilateral Conference in Ottawa on October 27, 2000. In this connection I note that I responded at an 
early stage to certain specific queries from counsel representing Japan relating to the application for provisional 
measures in that case but did not participate in the drafting or presentation of the written or oral pleadings before 
either tribunal. My comments on the Third UN Conference on the Law of the Sea are based in part on my 
observations as U.S. representative and vice chairman of the U.S. delegation to the conference and chairman of 
the English Language Group of the Drafting Committee. 

! Declarations under the optional clause of the Statute of the International Court of Justice (ICJ), Article 36(2), 
presumably would fall in this category. 
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a conflict and then accord priority to the agreement that is later in time or more specific 
m ght well be rules that, consciously or otherwise, contain a built-in presumption against 
ging effect to compulsory jurisdiction clauses in the global treaty. 

Where, as is often the case, the relevant treaties do not expressly address the issue, what 
dc-we infer? In drafting dispute settlement clauses, must governments expressly indicate 
th=ir intent to preserve or their intent to derogate from otherwise applicable compulsory 
juasdiction agreements in order to achieve that result? The “expressly preserve” position 
is Doted in what one might call a Westphalian conception that is loath to find restraints on 
sta_e autonomy and quick to find an intent to retain or restore that autonomy. The “expressly 
derogate” position is rooted in what one might call a regime-building conception that defers 
to state autonomy in derogation of an agreed regime only when expressly retained.* The 
laz er approach is used for technical regulation under various treaties when strict uniformity 
in. principle is either unnecessary or unattainable: expedited procedures for technical 
ar-endment or the adoption of regulations are subject to a right to expressly “opt out” of 
a sDecific amendment or regulation. It is also the approach used for reservations to multi- 
la:eral treaties. 

he response to the issues posed by this puzzle may well be the handy hedge, “That de- 
pends.” One of the things it may depend on is the nature of the substantive regime. In this 
regard it makes sense to take a closer look at the UN Convention on the Law of the Sea for 
several reasons. Among them is the fact that an arbitral tribunal, presided over by Judge 
Stephen Schwebel, recently declined jurisdiction under the Convention because the dispute 
als> arose under a complementary regional treaty whose dispute settlement clauses do not 
provide for compulsory jurisdiction. How judges and lawyers react to this award may well 
dezermine the answer to many basic questions regarding the effect of compromissory 
clauses, not only in the Law of the Sea Convention but in many other instruments. Ulti- 
nætely, it may affect the efficacy of any effort to rest compulsory jurisdiction on a global base 
in a largely decentralized international legal system. 


I. WHICH CONSTITUTION FOR THE OCEANS? 


‘The United Nations Convention on the Law of the Sea (LOS Convention)? effects a com- 
prehensive allocation of powers and responsibilities for the governance of all uses of over 
tvo-thirds of the planet. Its substantive range is broader than that of ary other lawmaking 
tr=aty. It contains provisions regarding defense and international security, trade and com- 
munications, management of living and nonliving resources, scientific research, preser- 
vetion of cultural heritage, and human rights; it has been described as “the strongest com- 
p-2hensive environmental treaty now in existence or likely to emerge for quite some time.”* 
R=servations are not permitted.” Its parties comprise a large majority of states. For a sig- 
n cant number of these states, the Convention may establish one of the broadest commit- 
ments to compulsory arbitration or adjudication yet made. 


The term “regime” is used here in the limited sense of a legally binding system largely established by treaty. 

“ United Nations Convention on the Law of the Sea, opened for signature Dec. 10, 1982. 1833 UNTS 397 [here- 
imetter LOS Convention]. 

' Letter of Submittal from the Secretary of State to the President (Sept. 23, 1994), forwarded with MESSAGE 
FFOM THE PRESIDENT OF THE UNITED STATES TRANSMITTING THE UNITED NATIONS CONVENTION ON THE LAW OF THE 
SEn, S. TREATY Doc. No. 103-39, at v, vi-vii (1994) [hereinafter MESSAGE FROM THE PRESIDENT]. The Department of 
Stace distributed copies of these documents, including the extensive executive branch commentary that accom- 
panied them, to foreign governments in capitals and at multilateral meetings, and posted them on its Web site at 
<È tp://www.state.gov/www/ global/oes/oceans/index.html> (visited Jan. 29, 2001). 

* LOS Convention, supra note 3, Art. 309. 

” There were 135 parties to the Convention as of April 23, 2001. Status of the United Nations Convention on the Law 
of €2e Sea and Related Agreements as at 23 April 2001, at<http:/ /www.un.org/Depts/los/statcs2001.pdf> (visited Apr. 
22.2001). 
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The LOS Convention has been called a constitution for the oceans.’ What this means can 
be understood in widely different ways. What is the role of the LOS Convention in the 
system of ocean governance and its relation to the many other treaties that deal with the 
sea? Is it in the foreground or the background? What is the role of compulsory jurisdiction 
under the LOS Convention in that system? Is it in the foreground or the background? Dif- 
ferent answers to those questions may influence the resolution of many issues involving the 
relationship between the LOS Convention’s compulsory jurisdiction provisions and the 
many complementary agreements and institutions to which the Convention refers. 

According to what might be called a substantive model, influenced in some measure by 
a regime-building conception, the LOS Convention stands at the heart of the public order 
of the oceans, and compulsory jurisdiction is integral to that public order.® The primary 
function of the Convention is to lay down basic substantive principles and rules regarding 
the rights and duties of states concerning the sea. From this perspective, compulsory juris- 
diction under the LOS Convention is designed to ensure both authoritative articulation of 
the meaning of the public order established by the Convention and compliance with its 
substantive principles and rules. The Convention’s requirements that states establish and 
cooperate in a variety of complementary agreements and institutions entail both rights and 
responsibilities. Compulsory jurisdiction exists to ensure that failure to reach agreement in 
those contexts does not result in activities at sea that violate the Convention itself, including 
its environmental and conservation norms. 

According to what might be called a procedural model,’ influenced in some measure by 
a Westphalian conception, the LOS Convention is to be implemented by political arrange- 
ments that translate its general principles into precise legal measures, and compulsory 
jurisdiction is ancillary to the system of political institutions established to implement those 
principles. By way of analogy, statutes, not constitutions, are the stuff of everyday municipal 
law. Municipal courts may treat their respective constitutions as “background” or “residual” 
law distributing power to political organs with only episodic interference at the margins 
from a court entrusted with the ultimate authority to interpret and apply the constitutional 
order." The same tendency may be observed in courts empowered to review the consistency 
of actions of administrative agencies with the statutes governing those agencies. Regula- 
tions, not constitutive statutes, are the stuff of everyday law here. If the LOS Convention 
requires states to establish and cooperate in a variety of complementary agreements and 
institutions, deference is due the right of a state to refuse to agree on specific substantive 
or dispute settlement measures in the context of those agreements and organizations. From 
this perspective, deadlock in political organs may well be regarded as an ordinary charac- 
teristic of the political process that does not, in itself, necessarily justify judicial intervention. 


“A Constitution for the Oceans” is the title of remarks by Tommy T. B. Koh, president of the Third United 
Nations Conference on the Law of the Sea, that introduce the LOS Convention in the first edition published by 
the United Nations. He writes, “The question is whether we achieved our fundamental objective of producing a 
comprehensive constitution for the oceans which will stand the test of time. My answer is in the affirmative ....” 
Among the eight reasons given for the affirmative response is the following: “The world community’s interest in 
the peaceful settlement of disputes and the prevention of use of force in the settlement of disputes between States 
have been advanced by the mandatory system of dispute settlementin the Convention.” UNITED NATIONS, OFFICIAL 
TEXT OF THE UNITED NATIONS CONVENTION ON THE LAW OF THE SEA WITH ANNEXES AND INDEX, UN Sales No. 
E.83.V.5, at xxxiii (1983). 

€ See Koh, supra note 7. 

* As chance would have it, while working on these points I had the privilege of attending a faculty seminar at 
the University of Miami School of Law at which Frank Michelman, reflecting on the insights of Habermas, Rawls, 
and others, discussec the substantive and procedural functions of municipal constitutions and certain of their 
implications. While perhaps broadly informed by analogous considerations in constitutional theory, the purposes 
for which such a distinction is introduced here are decidedly narrower and more tentative. 

10 T would like to thank Patrick Gudridge for this observation. 

4 See Chevron USA v. Natural Res. Def. Council, 467 U.S. 837 (1984). 
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Eoth models may be right. Either in isolation may be wrong. Itis a question ofemphasis. The 
aycropriate emphasis may depend on how the LOS Convention deals with a particular subject. 


D--pute Settlement Provisions of the LOS Convention 


Fart XV of the LOS Convention addresses the settlement of disputes. Section 2 of Part XV 

est=blishes compulsory procedures entailing binding decisions; it begins with Article 286: 

“Swbject to section 3, any dispute concerning the interpretation or application of this Con- 
vemtion shall, where no settlement has been reached by recourse to section 1, be submitted 
at mie request of any party to the dispute to the court or tribunal having jurisdiction under 
tk section.”” 

-*rticle 282 of the LOS Convention entails no exception io the principle of compulsory 
anz binding third-party settlement set forth in Article 286. It deals with choice of forum: the 
means of compulsory and binding third-party settlement set forth in the Convention do not 
s.—plant a forum for such settlement otherwise chosen by both parties.” Other dispute 
sestlement provisions of the Convention reflect the same view: the end result, compulsory 
an binding third-party settlement, is the essence; the forum is secondary."* 


= Articles 281 and 282, discussed immediately hereafter, are both in section 1. Section 3 contains limitations 
ard exceptions to compulsory jurisdiction. 
= Article 282 of the LOS Convention, supra note 3, provides: 


If the States Parties which are parties to a dispute concerning the interpretation or application of this 
Convention have agreed, through a general, regional or bilateral agreement or otherwise, that such dispute 
shall, at the request of any party to the dispute, be submitted to a procedure that entails a binding decision, 
that procedure shall apply in lieu of the pire provided for in this Part, unless the parties to the dispute 
otherwise agree. 


~ Article 287 offers the parties a choice of forum for disputes subject to compulsory and binding settlement 
unter the LOS Convention: the International Tribunal for the Law of the Sea (ITLOS), the International Court 
of astice, arbitration, or a special arbitration procedure for certain types of disputes. Arbitration is generally the 
fco_m if no choice is made or the parties make different choices. The LOS Convention thus rejects the view of 
the -e, largely outside governments, who might have sacrificed the principle of compulsory and binding third-party 
seac-ement under the Convention if it could be obtained only in conjunction with the simultaneous creation of 
a zew Standing tribunal that might compete or disagree with the ICJ. Since the Convention entered into force, 
a ew who held that view have gone out of their way to argue that the scope of compulsory jurisdiction under the 
C=xvention is very limited, notwithstanding the fact that a narrow construction would affect not only the ITLOS, 
bu=the jurisdiction of arbitral tribunals and even the IC] itself under the Convention. For a comprehensive review 
of me question, see Jonathan I. Charney, Is International Law Threatened by Multiple International Tribunals? 271 
R=7UEIL DES COURS 101 (1998). 

The debate has continued. Judge Gilbert Guillaume, president of the International Court of Justice, decried 
tke effects of the proliferation of standing tribunals before the UN General Assembly and its Sixth Committee 
(Ct. 26 & 27, 2001, respectively), at< http://www.icj-cij.org/icjwww/ipresscom/iprstats.htm>. These statements 
d-x aot elaborate on the implications of Article 95 of the UN Charter or treaties that rely on arbitration. Thus, 
w-ate the Southern Bluefin Tuna case is mentioned, see infra note 25, there is no reference to the possible tension 
becveen the reasoning of the arbitral award, infra note 15, and the reasoning of the Permanent Court of Inter- 
nac-onal Justice in upholding jurisdiction in Electricity Co. of Sofia and Bulgaria, Judgment, 1939 PC]J (ser. A/B) 
Nc. 77. See infra note 97. 

“Jot all ICJ judges support Judge Guillaume’s view. Judge Higgins believes that the emergence of “new, highly 
spccialised bodies, whose members are experts in a subject matter which becomes ever more complex, which are 
mee open to non-State actors, and which can respond rapidly” is “an inevitable consequence of the busy and 
complex world in which we live and is not a cause of regret.” Rosalyn Higgins, Respecting Sovereign States and Run- 
maz a Tight Courtroom, 50 INT'L & Comp. L.Q, 121, 122 (2001). 

Duestions ofjurisdiction of other fora under the LOS Convention are inextricably linked to questions regarding 
th=role of the ITLOS, not only with respect to its jurisdiction over the merits in similar cases but in other ways as 
wI. Not many states have filed declarations choosing the ITLOS as the relevant forum under the LOS Convention. 
Ag=rt from the jurisdiction of its Seabed Disputes Chamber (regarding deep seabed mining under Arts. 186-91 
ax Annex VI, Arts. 14, 35-40), the compulsory jurisdiction of the ITLOS over all parties ta the LOS Convention 
ex-2nds only to cases under Article 292 concerning prompt release of vessels and crew (without regard to juris- 
de ion over the merits of any underlying dispute) and to provisional measures under Article 290(5) pending the 
constitution of an arbitral tribunal that prima facie would have jurisdiction. Limiting the jurisdiction of arbitral 
thmunals under the LOS Convention presumably would make it more difficult for the ITLOS to prescribe 
p:cvisional measures, which requires a finding that prima facie an arbitral tribunal would have jurisdiction. See 
in za note 107. 
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Unlike Article 282, Article 281 of the LOS Convention refers to agreements between the 
parties that may derogate from the principle of compulsory and binding third-party settle- 
ment set forth in Article 286. For that reason, its deference to such agreements is limited. 

Article 281 provides: 


1. If the States Parties which are parties to a dispute concerning the interpretation or 
application of this Convention have agreed to seek settlement of the dispute by a peace- 
ful means of their own choice, the procedures provided for in this Part apply only where 
no settlement has been reached by recourse to such means and the agreement between 
the parties does not exclude any further procedure. 


2. If the parties have also agreed on a time-limit, paragraph 1 applies only upon the 
expiration of that time-limit. 


The Southern Bluefin Tuna Case 


The arbitral award. In the first arbitration under the LOS Convention, the arbitral tribunal 
decided that it lacked jurisdiction to adjudicate the claims of Australia and New Zealand 
that Japanese high seas fishing for southern bluefin tuna (SBT) was being conducted in vio- 
lation of Japan’s conservation and management obligations under the Convention.” The 
exceptions to jurisdiction in section 3 of Part XV as such were inapposite and in any event 
were not invoked.” The dispute had not been settled by negotiation or other means under 
section 1.” The relevant forum under section 2 was an arbitral tribunal constituted in 
accordance with Annex VII. In the broadest sense, the question before the arbitral tribunal 
was whether Article 286 means what it appears to say. The answer was no.’ 

The pivotal issue identified by the arbitral tribunal was the effect of an agreement con- 
cluded by the three parties to the arbitration, the 1993 Convention for the Conservation of 
Southern Bluefin Tuna (CSBT Convention).’* Its dispute settlement clauses provide for 
binding third-party settlement only with the consent in each case of all parties to the 
dispute.” The tribunal’s conclusions might be summarized as follows: 


(1) the dispute between the parties concerning the interpretation and application of 
the LOS Convention with which the tribunal was seized, and their dispute concerning 
the interpretation or implementation of the CSBT Convention, are the same dispute; 


(2) the provisions of the CSBT Convention regarding settlement of disputes, notwith- 
standing the fact that they expressly refer only to a dispute “concerning the interpretation 


1 Southern Bluefin Tuna Case (Austl. & N.Z. v, Japan), Jurisdiction and Admissibility, 39 ILM 1359 (2000), at 
<http:/ /www.oceanlaw.net/cases/tuna2a.htm> [hereinafter Award]. See case notes by Barbara Kwiatkowska, Case 
Report: Southern Bluefin Tuna (Australiaand New Zealand v. Japan), 95.AJIL 162 (2001), and by Philippe Weckel 
& Eddin Helali, 104 REVUE GENERALE DE DROIT INTERNATIONAL PUBLIC 1037 (2000), 

16 The,arbitral tribunal, however, did consider them relevant to the resolution of other jurisdictional issues. See 
Award, supra note 15, paras. 60-62; see also infra note 74 and corresponding text. 

17 See Award, supra note 15, para. 55. 

8 See id., para. 53. 

13 Convention for the Conservation of Southern Bluefin Tuna, May 10, 1993, 1819 UNTS 360. 

* Id., Article 16 provides: ` 


1. Ifany dispute arises between two or more of the Parties concerning the interpretation or implementa- 
tion of this Convention, those Parties shall consult among themselves with a view to having the dispute 
resolved by negotiation, inquiry, mediation, conciliation, arbitration, judicial settlement or other peaceful 
means of their own choice. 


2. Any dispute of this character not so resolved shall, with the consent in each case of all parties to the 
dispute, be referred for settlement to the International Court of Justice or to arbitration; but failure to reach 
agreement on reference to the International Court of Justice or to arbitration shall not absolve parties to the 
dispute from the responsibility of continuing to seek to resolve it by any of the various peaceful means 
referred to in paragraph 1 above. 


3. In cases where the dispute is referred to arbitration, the arbitral tribunal shall be constituted as provided 
in the Annex to this Convention. The Annex forms an integral part of this Convention. 
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or implementation of this Convention,” constitute an agreement for the settlement of 
the same dispute concerning the interpretation or application of the LOS Convention; 
and 


(3) the effect of the provisions of the CSBT Convention regarding settlement of dis- 
‘putes, notwithstanding the absence of an express reference to dispute settlement obli- 
gations under other treaties in general or the LOS Convention in particular, is to 
exclude compulsory jurisdiction under both Conventions. 


Tne reasoning of the arbitral award reflects the procedural model of the role of the LOS 
Co=-vention and its compulsory jurisdiction provisions. It defers to the specific arrangements 
es-ablished by the parties in the CSBT Convention. It relies on the characterization of the 
LC3 Convention as a “framework” or “umbrella” convention.” It does not treat compulsory 
ju—sdiction as integral to the regimes established by the LOS Convention in general or for 
hizh seas fisheries in particular. Relying on the exceptions to compulsory jurisdiction set 
fo-th in section 3 of Part XV of the LOS Convention, and the continuing right of the parties 
to agree on the means for settling disputes between them in section 1, the award stresses 
th=r the compulsory jurisdiction regime established by section 2 of the Convention is not com- 
prehensive.” It accords little, if any, weight to the fact that, unlike some other treaties, the 
LC 5 Convention does not affirmatively list specific disputes that are subject to compulsory 
juzisdiction, but establishes compulsory jurisdiction as the norm-and then lists exceptions. 

The provisional measures order. The 4-1” decision of the arbitral tribunal came a year after 
a cEOvisional measures order in the same case. In that order the International Tribunal for 
the Law of the Sea (ITLOS) found that prima facie the arbitral tribunal to be constituted 
woaild have jurisdiction over the dispute, a finding from which none of the twenty-two 
juczes dissented.” 

“he conclusion that prima facie the arbitral tribunal would have jurisdiction is not 
ne=essarily inconsistent with a subsequent conclusion that it does not have jurisdiction.” 


= Award, supra note 15, para. 29. 

= Id., para. 62. 

=V oting in favor were Stephen Schwebel (president), Florentino Feliciano, Per Tresselt, and Chusei Yamada. Sir 
Ker eth Keith dissented. 

= Southern Bluefin Tuna (NZ v. Japan; Austl. v. Japan), Provisional Measures (Aug. 27, 1999), 38 ILM 1624 
(1=£9). ITLOS decisions and other documentation on the Tribunal are available online at <http://www.un.org/ 
De=ts/los/index.htm>. Australia and New Zealand appointed Ivan Shearer as judge ad hoc to sit with the twenty- 
or c elected judges, including Judge Soji Yamamoto of Japan. This was the first case in which the ITLOS was called 
upe to prescribe provisional measures pending the constitution of an arbitral tribunal under Article 290(5) of 
th= LOS Convention. See Barbara Kwiatkowska, Case Report: Southern Bluefin Tuna (New Zealand v. Japan; 
Aw. ralia v. Japan), 94 AJIL 150 (2000). 

= For the prescription of provisional measures, Article 290 of the LOS Convention requires that there be a 
fim fing by the tribunal that prima facie it “has” jurisdiction to adjudicate the merits or, under paragraph 5, that 
ar acbitral tribunal “would have” such jurisdiction. The ITLOS applied here. and in its earlier provisional measures 
deexion in the Saiga case, M/V “Saiga,” Provisional Measures (Mar, 11, 1998), 37 ILM 1202 (1998), the standard 
foryurisdiction with respect to provisional measures first articulated by the IC] in the first Fisheries Jurisdiction cases; 
namely, that there is a basis upon which jurisdiction on the merits might be founded. Fisheries Jurisdiction (UK 
v. Fe.; FRG v. Ice.), Interim Protection, 1972 IC] Rep. 12, 15-16 ( Aug. 17). “Whether ‘might’ means ‘possibly 
nent or ‘might well’ or ‘might probably’ is a question of some controversy.” Military and Paramilitary Activities 
im =nd Against Nicaragua (Nicar. v. U.S.), Provisional Measures, 1984 IC] Rep. 169, 207 (May 10) (diss. op. 
Sch~ebel, J.) [hereinafter Nicaragua]. 

2 IC} cases, the Court inquires whether an instrument exists apart from its Statute and the UN Charter upon 
wxh its jurisdiction might be founded. Because Article 286 of the LOS Convention establishes compulsory juris- 
drt-on over any dispute concerning the interpretation or application of the Convention not otherwise excluded, 
dea2nding on how one understands the “might” standard, there may always be a basis upon which jurisdiction 
“rz sht” be founded under the Convention unless, pursuant to the companion standard indicated in the Fisheries 
Ji==diction cases, “the absence of jurisdiction on the merits is manifest” by virtue of the exclusions in the Con- 
vex ion. Thus, by applying the standards articulated in Fisheries Jurisdiction to provisional measures cases under the 
LES Convention, a tribunal could well be limiting itself to only the latter test. One may question whether that alone 
ccmstitutes an appropriate application of Article 290. On its face, Article 290 appears to require an affirmative 
fing that prima facie there is jurisdiction, not merely a finding that the absence of jurisdiction is not manifest. 
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The urgency inherent in requests for provisional relief pendente lite often affords neither 
the parties nor the judges the time for thorough research and analysis of jurisdictional ques- 
tions at the provisional measures stage.” The time available to the parties and the judges 
in the two proceedings in the instant matter differed substantially.“ The precise jurisdic- 
tional argument that prevailed in the arbitral tribunal was neither fully developed before 
the ITLOS nor specifically analyzed in its order. One of the central functions of provisional 
measures is to allow time for an orderly deliberative process without fear of irreparable 
injury in the interim, an important consideration when the underlying claim relates to 
ongoing fishing for a species whose conservation may be at risk.” The fact that binding 
provisional measures were ordered and in effect in the SBT case may in itself have made it 
easier for the arbitrators to provide for consideration of the jurisdictional issues in depth 
and at length. 

That said, rarely has the same international tribunal ordered provisional measures only 
to decide subsequently that it lacked jurisdiction over the merits.” One may suppose that 
differences not only in time and in the standard for jurisdictional determinations for pur- 
poses of provisional measures,” but also in the appreciation of the standard for jurisdiction 
over the merits and in the composition of the two tribunals” may have played a role in the 


Since the jurisdictional standard at the provisional measures stage is not the same as the standard on the merits, 
and since the LOS Tribunal has consistently applied the IC]’s articulation of the jurisdictional standard for 
provisional measures, it is curious that Judge Guillaume chose to cite the difference in result reached by the two 
SBT tribunals on jurisdiction as an illustration of his concerns regarding proliferation of tribunals. See Guillaume, 
supra note 14. Moreover, he makes no reference to the elaborate reliance on ICJ precedent in ITLOS opinions. 
There were some fifty citations to IC] and PCIJ opinions in the first five decisions of the ITLOS. 

% “iT]t is of the essence of a request for interim measures of protection that it asks for a decision by the Court 
as a matter of urgency.” Pakistani Prisoners of War (Pak. v. India), Interim Protection, 1973 ICJ REP. 328, 330 (July 
13). Article 290(5) of the LOS Convention expressly requires a finding that the urgency of the situation requires 
the Tribunal to prescribe provisional measures pending the constitution of an arbitral tribunal. 

27 The need for urgency is reflected in the Statute of the ITLOS, which permits provisional measures to be 
prescribed by a chamber of summary procedure formed under Article 15(3) “[w]ith a view to the speedy dispatch 
of business” ifa quorum is unavailable. LOS Convention, supranote 3, Annex VI, Arts. 15(3), 25. Itis also reflected 
in Article 90 of the Rules of the Tribunal, which, but for promptrelease proceedings, affords a request for 
provisional measures priority over all other proceedings before the Tribunal. 

*8 See Award, supra note 15, para. 37. Australia and New Zealand notified Japan on July 15, 1999, of their intent 
to institute arbitral proceedings under the LOS Convention and to seek provisional measures from the ITLOS 
pending constitution of the arbitral tribunal. They filed the requests for provisional measures on July 30. Hearings 
were held from August 18 to 20 on all issues relevant to the question of provisional measures. The ITLOS rendered 
its decision on August 27, 1999. 

The parties then had many months to prepare for the jurisdictional hearings before the arbitral tribunal. Japan 
filed its objections to jurisdiction and admissibility on February 11, 2000, and then had over a month to digest the 
reply of March 30 before the oral hearings devoted only to jurisdiction and admissibility, which lasted from May 
7 through May 11. The award was rendered on August 4, 2000. 

* Article 290(1) of the LOS Convention states that the purpose of provisional measures is “to preserve the 
respective rights of the parties to the dispute or to prevent serious harm to the marine environment, pending the 
final decision.” Although it doubtless could be read into the classic purpose of preserving the rights of the parties, 
the express reference to environmental protection notably follows “or.” In the context of this Convention, it 
should be understood to include protection of the environmental interests of all states in preventing serious harm 
to the marine environment, not just the interests of the parties to the case. 

* A well-known example is Anglo-Iranian Oil Co. (UK v. Iran), Jurisdiction, 1952 IC] Rep. 93 (July 22). 

*! Paragraph 37 of the award refers to the difference in time available in the two proceedings and the different 
standard applicable to jurisdictional questions at the provisional measures stage. 

* The arbitral tribunal was presided over by a judge who, among other things, had devoted considerable 
attention to arbitration as both a scholar and an arbitrator and who had addressed numerous jurisdictional 
questions in that context and during a long and distinguished tenure on the IC] culminating in his service as its 
president. Moreover, while many of the judges of the ITLOS had been active and prominent participants in the 
negotiation of the LOS Convention over many years, of the arbitrators only Per Tresselt had played such a role. 
Whether judges are at their best when dealing with issues to which they have devoted great attention in the past 
is a question not easily resolved. I first encountered the question as a law student when Professor Herbert Wechsler 
told our class that he and Professor Henry M. Hart, Jr., had informed Justice Frankfurter, then serving on the U.S. 
Supreme Court, that they proposed to dedicate their casebook, The Federal Courts and the Federal System (1953), “to 
Felix Frankfurter who first opened our minds to these problems,” a reference to the Justice’s prior scholarship 
and teachings. On the copy returned to the authors, at the end of the dedication Justice Frankfurter had penned 
in the words “and closed his own.” 
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in=ant matter. In this regard, it appears that the provisional measures order largely reflects the 
substantive model of the role of the Convention and its compulsory jurisdiction provisions. 


Greral Presumptions and Particular Treaties 


he president of the arbitral tribunal once observed in another case, “The nub of the 
metter appears to be that, while in deciding whether it has jurisdiction on the merits, the 
C:zurt gives the defendant the benefit of the doubt, in deciding whether it has jurisdiction 
tc _ndicate provisional measures, the Court gives the applicant the benefit of the doubt.”” 
Its not clear that others would agree that there is (or that the jurisprudence of the Inter- 
nacional Court of Justice (IC]) confirms) an interpretive presumption in favor of the respon- 
deat with respect to jurisdiction over the merits;* or, if so, that the presumption applies to 
juuisdiction predicated on the LOS Convention in light of the plain language of Article 286 
establishing jurisdiction unless excluded by section 3, or that the presumption extends to ` 
the interpretation of a different instrument for purposes of deciding its effect on juris- 
diction under the LOS Convention. 

-n this regard, a tribunal might conclude that, even if one continues to apply the broadest 
view of Lotus that restrictions on the freedom of action of states are not to be presumed,” 
tk.:s freedom includes the freedom to contract. The modern law of treaties does not estab- 
lis. a presumption a priori in favor of either narrow or broad constructions of treaties. This 
pz2sumably includes their dispute settlement provisions. 

Dominating the background of such a debate is the traditional position that states are not 
subject to the jurisdiction of an international tribunal absent express consent.” But that 
d-es not explain the influence of the traditional position where jurisdiction is invoked 
ur der an instrument that, on its face, contains express consent to jurisdiction. Is the rule 
orconsent itself merely a manifestation of a broader principle, rooted in Lotus perhaps, not 
orly that acceptance of compulsory jurisdiction is not to be presumed but that retention of 
th= right to agree to jurisdiction in each case is to be presumed? In other words, is agree- 
m=nt to compulsory jurisdiction to be narrowly construed, and are derogations from com- 
pelsory jurisdiction to be broadly construed? 

An affirmative response to these questions may have substantial appeal, especially to those 
who represent states that have been sued, whether or not.it accurately reflects the accu- 
raiiated jurisprudence on the jurisdiction of international tribunals. But lying behind that 
response are two assumptions that are rarely articulated: first, that the risk of being sued 
without express consent specific to the case is worse than the risk of being unable to sue 
without the express consent of the defendant specific to the case, and second, that com- 
pulsory jurisdiction is ancillary to the functioning of international regimes. 

Much has been and may be said in support of those assumptions, as reflecting both an 
accurate description of the attitudes of governments and a normative view that compulsory 


* Nicaragua, Provisional Measures, supra note 25, 1984 IC] REP. at 207 (diss. op. Schwebel, J.). 

* Quite apart from the contention that no presumption in favor of the respondent is evident in the subsequent 
jeisdictional decision of the Court in the Nicaragug case itself, it might be argued that no such presumption is 
a=parent from the reasoning of the Court in other cases. See Nicaragua, supra note 25, Jurisdiction and Admis- 
s-bility, 1984 IC] REP. 392 (Nov. 26); see also Oil Platforms (Iran v. U.S.), Preliminary Objections, 1996 IC] REP. 803 
(Zec. 12); Fisheries Jurisdiction (Spain v. Can.), Jurisdiction (ICJ Dec. 4, 1998); Aerial Incident of 10 August 1999 
(zak. v. India), Jurisdiction (ICJ June 21, 2000), 39 ILM 1116 (2000); Peter H. F. Bekker, Case Report: Aerial 
Icident of 10 August 1999 (Pakistan v. India), 94 ARL 707 (2000). IC] decisions are available online at <http:// 
www.ic}-cij.org>. The absence of a presumption may even extend to whether there is a compromissory instrument 
az all, See Maritime Delimitation and Territorial Questions Between Qatar and Bahrain (Qatar v. Bahrain), 
Jacisdiction and Admissibility, 1995 ICJ REP. 6 ( Feb. 15). 

* S.S. Lotus (Fr. v. Turk.), 1927 PCIJ (ser. A) No. 10, at 18-19. 


3 That view remains widely accepted notwithstanding the continuing erosion of the immunity of states from 
tha jurisdiction of the municipal courts of other states, which in some ways is a more intrusive development 
because of the absence of influence of the defendant over the composition and procedures of the tribunal as well 
asthe municipal law that the tribunal ordinarily applies. 
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jurisdiction has limited utility in the international political process. Even so, one may ask 
whether those assumptions are invariably apposite. Especially where the compromissory 
agreement forms part of a constitutive instrument establishing a particular regime, should 
there be a more refined inquiry into the accuracy and pertinence of these (or any other) 
assumptions in that context? This question is particularly relevant to a fair number of 
regimes, including at least three widely accepted global regimes; namely, those established 
by the Convention on International Civil Aviation at the threshold of the post-World War 
II era, the new trade regimes established by the World Trade Organization (WTO) 
agreements, and of course the regime established by the LOS Convention. 

The Inter-American Court of Human Rights, in a decision perhaps unthinkable in the 
context of the optional clause of the IC] Statute, deduced from the object and purpose of 
the American Convention on Human Rights that, although acceptance of compulsory juris- 
diction is optional, once a party to the American Convention has accepted such jurisdiction, 
it may not withdraw that consent without denouncing the Convention itself.’ Whether or 
not one agrees with the answer, the methodology has much to recommend it. The willing- 
ness to question whether traditional assumptions regarding compulsory jurisdiction apply 
in the context of the regime in question is rooted in a fundamental rule of treaty inter- 
pretation—arguably a fundamental rule of interpretation of all instruments—that terms are 
to be understood in context in light of the object and purpose of the instrument, and that 
the context notably includes the instrument as a whole.” 


Compulsory Jurisdiction and the LOS Convention 


The history of the LOS Convention readily reveals that many states regarded compulsory 
jurisdiction as integral to the very idea of a new convention on the law of the sea. The 
maritime powers that some might guess would wish to preserve the freedom to consent to 
jurisdiction in each case were in fact among the strongest supporters of compulsory juris- 
diction. The United States, and perhaps more to the point, Australia, Japan, and New 
Zealand,” indicated at an early stage their view of compulsory jurisdiction as an important 


* Bronstein & Constitutional Tribunal, Inter-Am. Ct. H.R. (ser. C), Nos. 54 & 55 (Sept. 24, 1999), at 
<http://corteidh-oea.nu.or.cr/ci/Jurisprudencia/Juris.htm>; see Karen C. Sokol, Case Report: Ivcher Bronstein 
& Constitutional Tribunal, 95 AJIL 178 (2001). 

38 See Vienna Convention on the Law of Treaties, opened for signature May 23, 1969, Art. 31, 1155 UNTS 331. 

3 For the United States, see Statement of Ambassador Stevenson, 69 DEp’T. ST. BULL. 412, 414 (1973); Statement 
of Ambassador Learson (Apr. 6, 1976), 5 THIRD UNITED NATIONS CONFERENCE ON THE LAW OF THE SEA, OFFICIAL 
RECORDS 31, paras. 17, 18 [hereinafter OFF. REC.]. The basis for this position was summarized as follows: 


The developing factual (as distinguished from legal) situation in the oceans is one in which every country 
increasingly believes that it has, in effect, the option of pronouncing and attempting to achieve relevant 
acquiescence in its interpretation of the law... . Given the current trends in the law of the sea, there is 
reason to believe the process might continue even ifa treaty were widely ratified. In the broadest sense, the 
purpose of the law of the sea negotiations is to put an end to the direct relationship that such a system entails 
between the enjoyment ofa rightand the application of power. Asystem of compulsory, impartial, third-party 
adjudication is thus an essential element of the overall structure. 


John R. Stevenson & Bernard H. Oxman, The Preparations for the Law of the Sea Conference, 68 AJIL 1, 31 (1974). (At 

the time, the authors were, respectively, special representative of the president for the law of the sea conference, 
and assistant legal adviser for ocean affairs of the Department of State. Copies of this article were circulated to 
foreign governments by the United States.) 

For Australia, see Statement of Ambassador Harry (Apr. 5, 1976), 5 OFF. REC., supra, at 9, para. 12 (“[M]any 
provisions of the convention would be acceptable only if their interpretation and application were subject to 
expeditious, impartial and binding decisions.”). For Japan, see Statement of Ambassador Ogiso (July 15, 1974), 
1 zd. at 182, para. 54 (“Japan attached great importance to the establishment of a satisfactory procedure for 
compulsory settlement of any disputes which might arise out of the interpretation or application of the new 
convention.”); Statement of Mr. Fujisaki (Apr. 6, 1976), 5 id. at 27, para. 54 (“Agreement on a compulsory dispute 
settlement procedure must be an essential element in an over-all solution of major issues in the current 
negotiations.”). For New Zealand, see Statement of Mr. Beeby (Apr. 5, 1976), 5 id. at 11, para. 30 (“[I]t would be 
essential to include, as an integral part of the convention, machinery for the compulsory third party settlement 
of disputes arising out of the interpretation or application of the convention. ... Ifthe Conference did not provide 
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an= integral element of a new convention and rejected the optional-protocol approach to 
cozpulsory jurisdiction used in the earlier 1958 conventions on the law of the sea.” 
Although the SBT arbitral tribunal indicated its awareness of the historic opposition of the 
Sot Union to compulsory jurisdiction,” nowhere does the award suggest that the tribunal 
haz endeavored to ascertain whether the dramatic reversal of the Soviet position in the 
ne=tiation of the LOS Convention® was rooted in perceptions of the object and purpose 
of that Convention and the nature of the regimes it would establish.” While the arbitral 
tricanal emphasized the exceptions, it can be argued that in historical context the sig- 
nificant development in the LOS Convention is not that there are important exceptions to 
the rinciple of compulsory jurisdiction enunciated in Article 286, but that Article 286 exists 
ate. 

Tae objectives of many delegations in negotiating a new convention on the law of the sea 
deved principally from dissatisfaction not only with the results of reliance on the decen- 
tre=zed processes of customary law applied to unilateral claims of right at sea, but especially 
wiz the costs and perverse incentives of those processes. Governments well understood that 
a convention limited to articulating norms and rules—like the 1958 conventions on the law 
of te sea—might sooner or later fall victim to the same processes. Stability in the law required 
authoritative uniform articulation of the basic rights and duties of states in a manner flexi- 
bl==2nough to accommodate different and changing circumstances. States that wished to 
discourage unilateral claims sought a “third option” between acquiescence and confronta- 
tic~. This approach, in turn, required international mechanisms, in addition to unilateral 
responses, both to deal with unilateral claims and to accommodate the inevitable and inex- 
or le pressures for adaptation and evolution that would otherwise once again destabilize 
the regime. 

‘here was strong opposition to the idea of a new comprehensive oceans organization or 
ite ough equivalent, a relaxed amendment procedure, as a solution to this problem. In- 
ste=d, the conference chose two mechanisms to achieve the desired goal. One mechanism 
wascharacterized by traditional reliance on specialized global and regional agreements and 


fo~=ich a system, it... would have failed to establish a permanent and stable solution to the problems confronting 
it.” 

Evidence of other early support for compulsory jurisdiction can be found in the statements made in plenary 
dummg the first full debate on dispute settlement. See 5 OFF. REC., supra note 39, at 8-9 (El Salvador), 10 
(S.azapore), 10-11 (USSR, implicitly), 13~14 (France, arbitration), 12-13 “Federal Republic of Germany), 14-15 
(U=acted Kingdom), 15-16 (Switzerland), 16-17 (Sri Lanka), 18-19 (Argentina), 19-20 (Chile), 20-21 (German 
Dex-ocratic Republic, implicitly), 21-22 (Belgium, Luxembourg, the Netherlands), 22-23 (Colombia), 23-24 
(Szin), 24-25 (Italy), 25-26 (Portugal, Cyprus), 26-27 (Thailand, implicitly), 27-28 (Austria), 28-29 (Republic 
ofE>rea), 29 (Bulgaria, implicitly), 30 (Sweden), 32 (Yugoslavia), 32-33 (Poland, implicitly}, 35 (Nigeria), 38-39 
(Tenisia, Trinidad and Tobago), 41 (Bangladesh), 42-43 (Philippines, implicitly), 43-44 (Uruguay), 47-48 
(I-=and, Iraq), 48-49 (Fiji), 49-51 (Canada), 51 (Greece, Senegal). A significant number of other delegations 

jo med these in supporting compulsory jurisdiction beyond the limits of coastal state jurisdiction. “The Convention 

is mique among the major law-making treaties in establishing, as an integral part of its provisions, a 
cer prehensive system for the settlement of disputes. . . . That such a result was attained represented a reversal of 
the rend then prevailing in international negotiations.” GUDMUNDUR EIRIKSSON, THE INTERNATIONAL TRIBUNAL 
FCETHE LAW OF THE SEA 11 (2000). 

= Award, supra note 15, para. 58. 

= Similar developments occurred in contemporaneous negotiations under the auspices of the International 
Maaitime Organization. See International Convention Relating to Intervention on the High Seas in Cases of Oil 
Po Rition Casualties, Nov. 29, 1969, Art. 8, 26 UST 765, 970 UNTS 211; International Convention for the Pre- 
verion of Pollution from Ships, Nov. 2, 1973, Art. 10, 12 ILM 1319 (19731, 1313 UNTS 3. Regular consultations 
be-ween the Soviet Union and the United States regarding the objectives of a possible third UN Conference on 
the Law of the Sea, led by the heads of the respective foreign ministry legal offices and including senior repre- 
serzatives of various ministries, had already begun when these instruments were negotiated. 

= Those familiar with the history of Soviet resistance to compulsory jurisdiction will appreciate the astonishment 
of many individuals present when a Soviet Foreign Ministry lawyer denounced, as a wholly inadequate formula 
thetwas more likely to perpetuate than settle disputes, a suggestion to deal with the matter in the LOS Convention 
by reaffirming Article 33 of the UN Charter. See BERNARD H. OXMAN, FROM COOPERATION TO CONFLICT: THE 
SQ.ET UNION AND THE UNITED STATES AT THE THIRD U.N. CONFERENCE ON THE LAW OF TEE SEA 13-14 (1985). 
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organizations to implement certain provisions of the Convention. The other mechanism was 
reliance on compulsory dispute settlement to a degree unprecedented in a lawmaking con- 
vention of such broad scope. 

The provisions regarding environmental protection afford a good example. The obli- 
gation of states to protect and preserve the marine environment is set forth in its own article 
in unqualified form at the start of Part XII. The Convention includes other general legal 
principles previously found mainly in declarations. Obligations to develop and enforce 
specific antipollution measures are outlined in great detail. States are to execute these obli- 
gations directly and through global and regional organizations and arrangements. However, 
the Convention closes gaps in ratification or implementation of global pollution control 
treaties that may emanate from that process by introducing a duty to enforce generally 
accepted international rules and standards promulgated by the competent international 
organization. It was well understood that environmental rights and duties would be subject 
to compulsory jurisdiction. Indeed, it is hard to imagine that agreement could have been 
reached on the complex problems of navigation and pollution from ships in any other way, 
because coastal states sought reassurance that flag states could be compelled to fulfill their 
duties, and maritime states sought reassurance that coastal states could be compelled to 
respect navigational rights and interests in the exercise of regulatory or enforcement powers. 
Compulsory jurisdiction is central both to realizing and to accommodating two of the most 
important goals of the Convention: protecting navigation and protecting the environment. 

In brief, ample intrinsic and extrinsic evidence supports the conclusion that, whatever the 
ordinary relationship between treaties and compulsory jurisdiction, in the LOS Convention 
the latter constitutes an integral part of the regime created by the former. This conclusion 
suggests that the substantive model of the Convention’s role cannot be ignored, at least 
with respect to issues that are not excluded from compulsory jurisdiction under section 
3 of Part XV. 


The Relationship Between Political and Judicial Organs 


The interpretation and application of many constitutive instruments presents an under- 
lying problem of sorting out the relationship between the political and judicial mechanisms 
employed to implement the public order thus established. The LOS Convention expressly 
addresses the relationship between political and judicial organs in two contexts. First, 
although the ICJ, the principal judicial organ of the United Nations, has determined that the 
primary responsibility of the UN Security Council for the maintenance of international 
peace and security under the UN Charter does not preclude the Court from hearing a 
case,“ the LOS Convention permits a state to declare in writing that it does not accept 
compulsory jurisdiction under the Convention with respect to 


disputes in respect of which the Security Council of the United Nations is exercising the 
functions assigned to it by the Charter of the United Nations, unless the Security 
Council decides to remove the matter from its agenda or calls upon the parties to settle 
it by the means provided for in this Convention.“ 


Second, a specific article sets forth the scope of the review powers of the ITLOS Seabed 
Disputes Chamber over the International Seabed Authority, and another provision states 


* United States Diplomatic and Consular Staff in Tehran (U.S. v. Iran), 1980 IC] Rer. 3, para. 40 (May 24); 
Nicaragua, Jurisdiction and Admissibility, supra note 25, paras, 93~98, 
4 LOS Convention, supra note 3, Art. 298(1) (c). 


4 Td., Art. 189. In cases excluded from compulsory arbitration or adjudication but subject to compulsory 
conciliation, there are analogous requirements that a conciliation commission defer to the discretionary rights 
of the coastal state regarding scientific research and fisheries management in areas subject to coastal state 
jurisdiction. See id., Art. 297, paras. 2(b), 3(c). 
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that a “commercial arbitral tribunal to which [a deep-seabed-mining contract] dispute is 
suxmitted shall have no jurisdiction to decide any question of the interpretation of this 
Ccavention” and must refer that question to the Seabed Disputes Chamber.” 

These provisions may reflect, at least in part, a belief—~hardly original to this Conven- 
ticn—that the perspectives of tribunals that are institutional components of the relevant 
regulatory regime and are elected by all its members differ from those of tribunals that are 
ncl Even if the ITLOS and an arbitral tribunal both derive their jurisdiction from the LOS 
Convention, do they see their relationship to the Convention and its other implementing 
inz-itutions in the same way?® Is part of the explanation for the marked difference in views 
or. jurisdiction between the judges of the ITLOS and the majority of the arbitral tribunal to 
be ound in the fact that the ITLOS judges regarded themselves as part of the system created 
by -he Convention, while at least these arbitrators saw themselves as outsiders looking in?® 

Eoth of the express provisions of the LOS Convention on the relationship between judi- 
ciz and political organs address specific global institutions with established competence and 
decision-making procedures. In other contexts, and notably that of high seas fisheries, the 
ir plementing arrangements and organizations are not necessarily global and their compo- 
sition, competence, and decision-making procedures are unknown and may vary. Binding 
decisions in many such arrangements and organizations may require the express agreement 
of each party. In that case, the analogy to municipal regulatory agencies or other govern- 
mantal organs is arguably weaker, if not inapposite. The arrangement or organization itself 
provides little more than a context for concluding strictly consensual agreements. Contract 
negotiation, not administrative decision making, is presumably the better analogy. To that 
extent, the case for reliance on political organs as part of the constitutional structure may 
be substantially attenuated. The issue becomes one of the freedom of action of the state that 
refuses to circumscribe its nationals’ activities at sea either directly or through the arrange- 
m=nt or organization in question, and the remedies available to states that believe those 
activities violate underlying norms. 

Here history is important. The ineffectiveness of high seas fisheries management organi- 
zatons and agreements contributed in significant measure to the collapse of pivotal ele- 
m=nts of the traditional regimes codified by the 1958 conventions on the law of the sea. It 
wes a principal “evil sought to be remedied” by the LOS Convention through the introduc- 
tion of two new jurisdictional elements: the regulatory and enforcement competence of the 
cczstal state over fishing in the exclusive economic zone (EEZ), and the compulsory juris- 
diction of international tribunals over high seas fishing beyond the EEZ. The first largely 
el_minates the power of the flag state to insist that conservation and management measures 
mzy not be applied to its fishing vessels without its consent; the second circumscribes it.” 


* Id., Art. 188(2). 

© To some extent the LOS Convention anticipates this issue. Article 2(1) of Annex VII provides for a list of 
ard trators to be drawn up and maintained by the UN Secretary-General. Each state party is entitled to nominate 
fow arbitrators “experienced in maritime affairs.” Article 3(b)—(d) provides that arbitrators appointed by the 
parzies shall be “preferably from the list.” Failing the requisite appointments by the parties, those appointments 
“skall be made from the list” by the president of the ITLOS. Governments have been slow to make their 
ncxiinations to the list. In the SBT case, the parties to the dispute agreed on distinguished individuals who were 
nct on the list. 

* The LOS Convention is by no means the only regulatory treaty to employ arbitration as a principal means of 
compulsory dispute settlement between states. In other areas—trade readily comes to mind——one does not seem 
to encounter many complaints about a lack of a sense of participation in the regulatory and dispute settlement 
reg-me under which arbitrators are appointed. Some environmentalists argue that the problem with trade 
arb-tration is the reverse. 

* While the balance struck is substantially different, the LOS Convention employs the same two jurisdictional 
elements (plus a third, port state jurisdiction) to deal with what was a less widespread, but equally destabilizing, 
problem under the traditional regimes, namely, regulation of pollution from ships. Freedom of fishing was a 
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Since the provisions of the LOS Convention regarding high seas fishing rely on regional and 
other agreements and organizations to establish specific conservation and management 
measures,” it appears that a significant reason for including, indeed specifically including,” 
compulsory jurisdiction over high seas fishing was to afford states a means to ensure com- 
pliance with the Convention’s underlying conservation and management norms when the 
political process deadlocks. 

The limitations on the flag state’s freedom ofaction and the reliance on compulsory juris- 
diction emerge even more clearly in the 1995 Agreement for the Implementation of the 
Provisions of the United Nations Convention on the Law of the Sea of 10 December 1982 
Relating to the Conservation and Management of Straddling Fish Stocks and Highly Migra- 
tory Fish Stocks (Straddling Stocks Agreement): That Agreement facilitated the ratification 
of the LOS Convention by addressing the precise threat to the acceptance and stability of 
the regimes established by the LOS Convention that had destabilized the prior regimes; 
namely, unilateral coastal state claims beyond established limits in response to perceptions 
of the unwillingness or inability of flag states to meet their conservation and management 
obligations on the high seas either directly or through regional arrangements and organi- 
zations.”* In the broadest sense, when tribunals encounter deadlock under regional ar- 
rangements and organizations that threatens conservation of high seas fisheries, they con- 
front not only the meaning of the public order established by the LOS Convention, but in 
some measure its very existence as a constitutive instrument. 

From this perspective, it might be difficult to anticipate that a tribunal faced with such a 
deadlock would reject the substantive model and extend the procedural model to the point 
of regarding the parties’ mutual promises to endeavor to adopt fisheries conservation 
measures and settle disputes by agreement as an execution of substantive conservation and 
management duties under the LOS Convention sufficient not merely to delay judicial inter- 
vention until the emergence of a compelling case,” but to supplant compulsory jurisdiction 
altogether.” How does this approach differ from according the same treatment to failure 
to reach agreement pursuant to a general duty to attempt in good faith to resolve a dispute 
by negotiation before invoking compulsory jurisdiction? Yet any such general duty would be 
regarded as a prerequisite to, not a substitute for, compulsory jurisdiction. What does the 
specific agreement to negotiate add? 


II. IMPLIED COVENANTS NOT TO SUE 


The CSBT Convention as a whole, including its provisions on the settlement of disputes, 
is essentially an agreement to negotiate. Its dispute settlement provisions represent one 
variant of a wide range of provisions designed to avoid emphasizing what the parties unques- 


consequence of Grotius’s conception of mare liberum; freedom of navigation was its raison d’être. Freedom of 
navigation is directly implicated by unilateral coastal state claims of control over pollution from ships, dramatized 
by the dispute over navigation through Arctic waters that engaged the highest levels of the Canadian and United 
States governments in connection with Canada’s unilateral claim of jurisdiction over foreign ships for pollution 
control purposes. 
_ *' LOS Convention, supra note 3, Arts. 63(2), 64-67, 116-19. 

5? Td., Art. 297(3) (a). l 

5 Agreement for the Implementation of the Provisions of the United Nations Convention on the Law of the Sea 
of 10 December 1982 Relating to the Conservation and Management of Straddling Fish Stocks and Highly Migra- 
tory Fish Stocks, Aug. 4, 1995, 34 ILM 1542 (1995) [hereinafter Straddling Stocks Agreement]. See infra note 145. 

*4 For relevant background, see David Balton, Strengthening the Law of the Sea: The New Agreement on Straddling Fish 
Stocks and Highly Migratory Fish Stocks, 2'7 OCEAN DEV. & INT'L L. 125 (1996); FRANCISCO ORREGO VICUNA, THE 
CHANGING INTERNATIONAL LAW OF HIGH SEAS FISHERIES (1999). 

5 See infra notes 145-53 and corresponding text. 

56 In private law, the point of according legal effect to the avant-contrat is presumably to permit judicial inter- 
vention, not the reverse. See infra note 110. 
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ticnably understand; namely, that the agreement adds little of legal substance to the general 
okkgation of states to settle disputes peacefully by means of their own choice under Article 
3% of the UN Charter.” A large number of agreements contain such provisions.” The 
fu-ction of most of these provisions is (or at least until now was ordinarily assumed to be) 
largely cosmetic and superficially “face saving” for those wha favored the inclusion of com- 
pubory jurisdiction provisions.” 

Mow we are told that there is more to be found in such provisions. Coiled among the fig 
leaves may be an implied covenant not to sue.” Construing provisions of a treaty that ex- 
pressly refer exclusively to disputes concerning the interpretation or application of that 
treaty to constitute a covenant not to sue makes sense only if those provisions are under- 
stood to refer to a right to sue under another treaty or instrument. How many dispute settle- 
mant provisions of how many agreements that do not provide for compulsory jurisdiction 
ar= to be understood to constitute covenants not to sue that derogate from the right to sue 
ur.der another treaty or instrument? 

The remainder of this study will focus on that central question; namely, the extent to 
wh _ch the reasoning in the SBT award might be regarded as relevant to other agreements 
in Dther contexts, and the consequences for the Law of the Sea Convention and other 
treaties of doing so. In this connection, at least three sets of questions should be considered 
for the future: 


(1) When does the same dispute arise under two treaties, in particular two different 
regulatory treaties establishing different sources of obligation? What is the standard for 
making this determination for purposes of deciding the relationship between different 
dispute settlement clauses in the two treaties?” 


(2) When the same dispute arises under two treaties with different dispute settlement 
provisions, each expressly applicable only to disputes arising under one treaty, are those 
treaties compatible,” each creating an alternative option for the aggrieved party? Is 
there a presumption for or against interpretations that would render those dispute 
settlement provisions compatible? 


(3) If the treaties are deemed incompatible, what is the effect? Is there a presumption 
for or against applying the treaty that establishes compulsory jurisdiction (or particular 
types of compulsory jurisdiction) ? 


In considering these questions, one must bear in mind what is not at issue. The issue is 
not whether a treaty that expressly applies to the settlement of disputes arising under other 
instruments must necessarily identify each of those instruments by name.™ The issue is not 
wether states may agree to derogate from their compulsory dispute settlement obligations 
tc zach other. The issue is deciding when states should be deemed to have done so, and in 
particular the effect that a treaty whose dispute settlement clauses expressly refer only to 


F See supra note 43. 

= As the arbitral tribunal noted, the dispute settlement provisions of the CSBT Convention are largely derived 
fron those of the Antarctic Treaty, Dec. 1, 1959, Art. XI, 12 UST 794, 402 UNTS 71. Award, supra note 15, para. 
5E. The approach of the Antarctic Treaty was repeated in the Convention on the Conservation of Antarctic Living 
Mxine Resources, May 20, 1980, Art. XXV, 33 UST 3476, 19 ILM 841 (1980). 

9 In some states, the agreement, especially if approved by the parliament, might be viewed as authorizing the 
gc~ernment to submit a dispute arising thereunder to arbitration or adjudication without specific parliamentary 
approval, thus facilitating resort to such procedures in states where parliamentary approval is ordinarily sought 
for legal or political reasons. That result would depend not only on the precise text of the agreement but on the 
cckstitution, laws, and traditions of the state concerned, as well as the political context in which the issue arises. 

© The term “covenant not to sue” is not used in the award. That, however, is largely its effect. 

“ It is not necessarily the case that what is viewed as the same dispute for res judicata purposes should be 
rezarded as the same dispute for jurisdictional or similar purposes. Whether a party should have options as to 
wh zre to sue is a different question from whether a party should have the option to try again. 

2 See Vienna Convention on the Law of Treaties, supra note 38, Art. 30(3) ‘compatibility test for successive treaties 
re-ating to the same subject matter). Article 311(2) of the LOS Convention also employs the compatibility test. 

S Article 36(2) of the ICJ Statute refers to “legal disputes concerning . . . the interpretation of a treaty.” 
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disputes arising under that treaty should have on the compulsory jurisdiction provisions of 
a second treaty that expressly refer only to disputes arising under the second treaty.™ 


HI. THE RATIO DECIDENDI OF THE AWARD 


The ratio decidendi of the SBT award needs to be determined only to the extent that, in 
another case, it is treated as authoritative precedent. No other tribunal, be it the IC], the 
ITLOS, or another arbitral tribunal, is bound to do so.” It may expressly or implicitly disagree. 

While the inclination to afford precedential effect to prior decisions may be weaker in the 
case of arbitral awards, in reality such awards may have persuasive influence in future cases. 
For a variety of reasons, including the learning and experience of the arbitrators, those 
charged with arguing and deciding a future case that raises similar issues are likely to 
attempt to discern the ratio decidendi of the SBT award, if only to determine the proposition 
to be accepted or rejected. The key point—familiar to students of the common law and other 
systems that treat judicial precedent as a source of law—is that, be it binding or merely per- 
suasive, we cannot really know the precedential effect of a decision until that matter is 
addressed in a future case, perhaps many future cases. 

Yet well before a tribunal pronounces on the effect of the award on a future case, lawyers 
advising governments will need to consider the issue in connection with the negotiation of 
new agreements. Ordinarily, it is relatively easy, and even necessary on occasion, to include 
dispute settlement provisions in an agreement that stop short of providing for compulsory 
jurisdiction. Now the prudent lawyer will need to consider at least four issues: 


(1) Is it advisable to add a savings clause to dispute settlement provisions that do not 
provide for compulsory jurisdiction stating that nothing therein is intended to exclude 
compulsory jurisdiction under another instrument? The other side may of course 
perceive such a proposal as a signal of intent to sue, and a more complicated nego- 
tiation could result. What of the negative pregnant with respect to agreements that do 
not contain such a clause? 


(2) Is it risky to propose noncompulsory dispute settlement provisions with no savings 
clause? What will the legal effect be on compulsory jurisdiction clauses in other instru- 
ments? The other side may. perceive an attempt to trick it into undoing compulsory 
jurisdiction under another instrument. 


(3) Where the parties may be otherwise subject to compulsory jurisdiction, is it best 
to avoid noncompulsory dispute settlement provisions in agreements, especially when 
their function is largely cosmetic? Does silence on dispute settlement necessarily elimi- 
nate the doubt? 


(4) Where the intent is to exclude compulsory jurisdiction under other instruments, 
is it best to say so expressly? 


Needless to say, similar issues arise in connection with a host of existing agreements. 
Should governments consider making a general statement on the matter relevant to existing 
agreements? If so, which agreements? 

Moreover, the additional problem arises of how to draft compulsory jurisdiction clauses 
in multilateral constitutive treaties. Many such treaties are complemented by more limited 
arrangements regarding particular subjects or between particular states. Should the rule 


“ Treaties that provide for express waiver of alternative remedies are presumably distinguishable. See North 
American Free Trade Agreement, Dec. 17, 1992, Can.-Mex.-U.S., Art. 1121, 32 ILM 605 (1993); see also infra note 71. 


© Article 296 of the LOS Convention applies to any adjudication and arbitration under the Convention the rule 
that the “decision shall have no binding force except between the parties and in respect of that particular dispute.” 
The rule applies to a decision “rendered by a court or tribunal having jurisdiction under this section”; the ref 
erence to “jurisdiction” in this context presumably includes compétence de la compétence. The rule is derived from 
Article 59 of the ICJ Statute. 
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thet the parties may agree to derogate from compulsory jurisdiction be retained? Would 
silence on the matter have the same effect anyway? If the rule is retained or at least not 
expressly negated, how does one avoid the problem of conflicting dispute settlement pro- 
viszons regarding the “same dispute” and derogation by implication? Should the text of the 
‘multilateral treaty provide that, to be effective, an agreement to derogate from its com- 
pa sory jurisdiction provisions must expressly refer to compulsory jurisdiction under that 
pe-ticular treaty or under a class of treaties that clearly includes that particular treaty? If so, 
has one implicitly acknowledged the possibility of a broad reading of the ratio decidendi and 
general applicability of the SBT award where such a provision is not included? . 


Spici Interpretations of the Award 


Sir Kenneth Keith concluded in his dissenting opinion that the CSBT Convention does 
net exclude resort to the compulsory jurisdiction provisions of the LOS Convention because 
the CSBT Convention does not expressly so provide. That view, if applied in a subsequent 
ceze, would entail a decision not to accord precedential effect to the award. 

There are other possibilities. The ratio decidendi of the award, to the extent it is accorded 
p-2cedential effect by another tribunal, can be framed so that the precedent would or would 
n=t be relevant to the issues in a future case. Among the grounds for distinguishing the 
award from other cases, the following may be noted: 


(1) The effect ofan agreement is to be determined with reference to that agreement. 
This award decides the effect of the CSBT Convention and the actions of the parties 
thereunder. In this connection, one might consider the following distinguishing charac- 
teristics (many of which were noted in the award): 


(a) The dispute originally arose under the CSBT Convention, and related to Japan- 
ese experimental fishing in excess of specific catch levels previously established by the 
parties pursuant to that Convention. Until a relatively late date, the issue was addressed 
by the parties with reference only to that Convention. 

(b) The CSBT Convention was concluded prior to the entry into force of the LOS 
Convention but in light of the LOS Convention’s conservation principles.” 

(c) All parties to the CSBT Convention were party to the case.® Indonesia, South 
Korea, and other states or entities whose vessels fish for southern bluefin tuna were 
not party to the case. 

(d) The arbitral tribunal viewed the CSBT Convention as establishing a comprehen- 
sive regime with respect to southern bluefin tuna for the purpose of implementing 
the parties’ obligations under the conservation and management provisions of the 
LOS Convention at issue in this case. 


* International tribunals are not composed exclusively of judges whose training in and understanding of law 
ae rooted in common-law techniques of distinguishing holding from dictum and discerning the possibility of 
nærow holdings anchored to the particular facts ofa case. Moreover, the absence ofa rule of stare decisis can make 
a court less cautious about reading precedent broadly. 

* Award, supra note 15, para. 29. 

* The precise legal basis of the award is the conclusion that the parties agreed to exclude compulsory juris- 
dition in the CSBT Convention. In that case the effect of the award arguably could be avoided if the applicant, 
or-perhaps one of the applicants, were not party to such an agreement. This circumstance, however, might pose 
rew difficulties. Where high seas fisheries conservation is concerned, all the interested states—both the coastal 
st<tes and those whose vessels are engaged in the relevant fishery—~are supposed to enter into cooperative arrange- 
ments with each other. That duty is even stronger under Article 8 of the Straddling Stocks Agreement. Thus, one 
ra-ght not often find a state interested enough to complain in court about overfishing that was not interested 
- exsough to participate in cooperative conservation efforts. Moreover, ifthe nonparty applicant were a directly inter- 
e3.ed fishing state, it would have a duty to cooperate directly with the states that were party to the relevant agree- 
mnt. Under Article 8 of the Straddling Stocks Agreement, the duty would be either to join the organization or 
a—angement or to apply the conservation and management measures adopted pursuant thereto. See infra note 
1%). If such a state were the applicant, a tribunal might be compelled to confront deeper structural questions, 
nemely, the underlying relationship between political negotiations and compulsoryjurisdiction in giving effect to the 
hizh seas conservation and management norms of the LOS Convention and the Straddling Stocks Agreement. 


5 Award, supra note 15, para. 29. 


2001] COMPLEMENTARY AGREEMENTS AND COMPULSORY JURISDICTION 293 


(e) All of the issues in the case arising under the LOS Convention were deemed to 
arise under the CSBT Convention as well. 

(f) Depending on one’s view of the relationship between the two Conventions,” 
issues may have arisen under the CSBT Convention that would not arise under the 
LOS Convention. Thus, the question of whether catch limits previously established 
by the parties pursuant to the CSBT Convention were applicable to the Japanese 
experimental fishing program is not necessarily the same as the question of whether 
that program constituted a breach of the general conservation and management pro- 
visions of the LOS Convention. 

(g) The arbitral tribunal determined that the dispute between the parties regarding 
the interpretation or application of the LOS Convention was the same dispute be- 
tween the parties arising under the CSBT Convention. 

(h) The dispute settlement clauses of the CSBT Convention: 


(i) provide for submission of a dispute arising under the CSBT Convention to 
the IC] or arbitration only with the consent of the parties; 

(ii) include an annex setting out the arbitration procedure in the event the 
parties consent to arbitration; and 

(ili) state that failure to reach agreement on reference to the IC] or arbitration 
shall not absolve the parties to such a dispute of the responsibility of continuing 
to seek to resolve it by other peaceful means.” 


(i) Japan had indicated willingness to arbitrate under the CSBT Convention.” 


(2) The award decides the effect of another agreement on the compromissory clauses 
of the LOS Convention. The question of derogation from the compulsory jurisdiction 
provisions of a different treaty is to be determined with reference to that treaty. In this 
connection: 


(a) The dispute settlement articles of the LOS Convention expressly address the 
effect of other agreements for the settlement of disputes concerning the interpreta- 
tion or application of the LOS Convention. 

(b) There are significant exceptions to compulsory jurisdiction under the LOS 
Convention. 


7” Article 116(a) of the LOS Convention provides, inter alia: “All States have the right for their nationals to 
engage in fishing on the high seas subject to: {a) their treaty obligations ....” See also infra note 125. 

” It seems likely that an empirical review would reveal that the first of the latter three characteristics is shared 
by a fair number of agreements, that the second does not necessarily follow in those agreements that mention 
arbitration but have the first characteristic, and that the third is unusual (especially in an article that begins by 
repeating the basic obligation of Article 33 of the UN Charter). In this connection one might consider the empha- 
sis placed on the second and especially the third characteristics in paragraph 57 of the award (quoted below). 

The tribunal observed, with respect to the third characteristic, that “this provision does not require the Parties 
to negotiate indefinitely while denying a Party the option of concluding, for purposes of both articles 281(1) and 
283, that no settlement has been reached.” Award, supra note 15, para. 55. The tribunal also noted that the “terms 
of article 16 of the 1993 [CSBT] Convention [quoted supra note 20] do not expressly and in so many words 
exclude the applicability of any procedure, including the procedures of section 2 of Part XV” of the LOS 
Convention. /d., para. 56. Paragraph 57 of the award continues (footnotes omitted): 


Nevertheless, in the view of the Tribunal, the absence of an express exclusion of any procedure in Article 16 
is not decisive. .. . The ordinary meaning of [the] terms of Article 16 makes it clear that the dispute is not 
referable to adjudication by the International Court of Justice (or, for that matter, ITLOS), or to arbitration, 
“at the request of any party to the dispute” (in the words of UNCLOS Article 286). The consent in each case 
of all parties to the dispute is required. Moreover, .... [t]he effect of th[e] express obligation to continue 
to seek resolution of the dispute by the listed means of Article 16(1) is not only to stress the consensual 
nature of any reference of a dispute to either judicial settlement or arbitration. That express obligation 
equally imports, in the Tribunal’s view, that the intent of Article 16 is to remove proceedings under that 
article from the reach of the compulsory procedures of section 2 of Part XV of UNCLOS, that is, to exclude 
the application to a specific dispute of any procedure of dispute resolution that is not accepted by all parties 
to the dispute. Article 16(3) reinforces that intent by specifying that, in cases where the dispute is referred 
to arbitration, the arbitral tribunal shall be constituted as provided for in an annex to the 1993 Convention, 
which is to say that arbitration contemplated by Article 16 is not compulsory arbitration under section 2 of 
Part XV of UNCLOS but rather autonomous and consensual arbitration provided for in that CCSBT annex. 


7? Award, supra note 15, para. 28. 
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(c) Even the effect on the compulsory jurisdiction provisions of the LOS Conven- 
tion may be limited (see next paragraph). 


(3) The award decides the effect of an agreement regulating a particular highly 
migratory species on the compulsory jurisdiction clauses of the LOS Convention in 
relation to its provisions regarding high seas fishing for highly migratory species. The 
relationship between other agreements and other provisions of the LOS Convention 
may suggest a different effect on the compulsory jurisdiction clauses of the LOS Con- 
vention. In this connection: 


(a) Especially with regard to high seas fisheries, the LOS Convention relies on 
agreements and institutional arrangements between the states concerned with fish- 
eries in a particular area or a particular stock as the principal instrument for imple- 
menting its provisions regarding conservation and management of those fisheries.” 
Such comprehensive reliance on implementing agreements does not characterize, at 
least to the same degree, many other aspects of the LOS Convention. 

(b) Because coastal states may decline to litigate disputes regarding fisheries 
management in their exclusive economic zones under Article 297(3) of the LOS 
Convention, agreement between the concerned states may be the only reliable means 
for implementing Article 64's objective of conservation and management of highly 
migratory species throughout their migratory range, both within and beyond the 
exclusive economic zone.” 

(c) Framing an arbitral award regarding conservation and allocation of a highly 
migratory species poses especially complex legal and practical problems where the 
parties to the arbitration do not include all the parties whose vessels are engaged in 
fishing for the stock.” 


“ Id., para. 29. 

™ The arbitral tribunal noted the problem posed by Article 297(3). In its words, “this is an important ‘but’ ” 
quedifying compulsory jurisdiction under the LOS Convention. Id., para. 61. Australia and New Zealand had 
argaed that this was not a problem in the instant case. Be that as it may, this problem is not negligible where the 
jurisdictional limitations of Article 297(3) are invoked either in the claim itself or in response to a counterclaim. 
Tere is an express duty to conserve highly migratory species both within the EEZ and on the high seas. If that 
dutz is enforced only on the high seas, either its object may be frustrated or its implementation may transform a 
co-ervation principle into an allocational preference for coastal states that transcends the duty under Article 116 
to conduct high seas fishing in a manner compatible with coastal state rights and interests in the EEZ. 

Whether the solution is to decline to hear the case is a different matter. Where the applicant is not meeting its 
cocservation duties in its own EEZ, it may confront the general principle that a party may not benefit from its own 
wrongdoing. But the critical conservation problems before a tribunal relate to the future. A variety of techniques 
areavailable to deal with those problems without dismissing the case. For example, a tribunal whose jurisdiction 
is restricted to high seas fishing may render a judgment or award that limits the respondent’s high seas fishing on 
th= condition that the applicant respect certain limitations within its EEZ, and that permits the respondent to 
rexrn to the tribunal if the condition is not being fulfilled. The ITLOS provisional measures order in the instant 
cass imposed limitations on all the parties, even though the applicants’ fisheries for southern bluefin tuna are 
corducted in their respective EEZs. (The order does not discuss the jurisdictional issue this might pose, perhaps 
because the applicants did not invoke the jurisdictional limitations of Article 297(3).) The legal source of such 
autority at the provisional measures stage may be the duty of both parties not to aggravate or extend the dispute 
perdente lite and a tribunal’s express right under Article 290(1) of the LOS Convention to prescribe provisional 
mezasures “to prevent serious harm to the marine environment.” But surely it does not take extraordinary legal 
aptity to find an adequate source of authority to frame a comparable, albeit conditional, remedy in a final 
ju-kgment. Such a source might be found, for example, in the express conservation obligations of the coastal state 
arci in the general principle articulated by Article 192 that states have an obligation to protect and preserve the 
marine environment. Moreover, even an arbitral tribunal may decide to permit a party to reopen the proceedings 
in che event of a dispute concerning the implementation of its award regarding allocation of fishing rights. See 
Award in the Second Stage of Proceedings (Maritime Delimitation) (Erit./Yemen) (Dec. 17, 1999), at 
<k-tp://www.pca-cpa.org>; W. Michael Reisman, Case Report: Eritrea-Yemen Arbitration (Award, Phase IT: 
Mzritime Delimitation), 94 AJIL 721 (2000). 

7” In cases before the ITLOS regarding the interpretation or application of the LOS Convention, all parties to the 
Convention are notified of the proceedings and have a right to intervene, LOS Convention, supra note 3, Annex VI, 
Art. 32. The IC] might permit intervention under Article 62 of its Statute. Problems remain, however, if the third 
stae is not party to the case. In the Libya/Malta case, the ICJ, having rejected Italy’s petition to intervene, limited 
its udgment to areas not claimed by Italy. Continental Shelf (Libya/Malta), Application to Intervene, 1984 ICJ 
Rr». 3 (Mar. 21), and Judgment, 1985 ICJ Rep. 13 (June 3). In the East Timor case, the IC] regarded the absence 
of indonesia as crucial and rejected the application. East Timor (Port. v. Austl.), 1995 IC] Rer. 90 (June 30). 
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(d) The Straddling Stocks Agreement” is expressly designed to provide a more pre- 
cise basis for implementing the provisions of the LOS Convention relevant to the in- 
stant case. It was negotiated under UN auspices at the urging of the 1992 UN Con- 
ference on Environment and Development (UNCED) and has been signed by the 
parties to the case and many other states. A significant number of states have already 
ratified the Agreement and it may enter into force shortly.” The arbitral tribunal 
acknowledged that the Agreement provides for the application of the dispute settle- 
ment clauses of the LOS Convention to conservation and management agreements 
like the CSBT Convention.” The fact that governments are now actively considering 
whether they desire such a result may have suggested to the arbitral tribunal that, at 
least for the moment, it was best to leave that decision to the treaty ratification process. 


Broader Implications 


One cannot predict whether another tribunal would regard all, some, or none of the 
foregoing grounds as constituting a rational basis for distinguishing the award in a future 
case. Needless to say, the decision as to which broad interpretations may be excluded 
depends on which, if any, of the grounds for distinguishing the award are adopted. The 
broader one’s view of the ratio decidendi of the award, the more significant the issue of whether 
to agree or disagree in a future case. 

The impact of the award in the future largely depends on the possibilities for construing 
the ratio decidendi of the award more broadly. The purpose is not to suggest that broader 
interpretations would be correct, but to illustrate the range and significance of potential 
decisions by other tribunals in future cases regarding the ratio decidendiand possible prece- 
dential effect of this award. 

The determination that the “same dispute” arose under both the CSBT Convention and 
the LOS Convention was a crucial step in the award. Assuming arguendo that one regards 
this as a generally applicable basis for determining when the dispute settlement provisions 
of two instruments may be deemed to be mutually exclusive, the question of when the “same 
dispute” arises under two sources of obligation implicates a significant number of issues if 
some of those sources are subject to compulsory jurisdiction and others are not. Absent 
express language, what is the effect of bilateral or regional agreements on the dispute 
settlement provisions of the [CAO Convention, or those of the GATT and WTO agreements, 
or the optional clause of the IC] Statute? 

Type of dispute settlement clause that does not establish compulsory jurisdiction. The number of 
agreements between states that contain dispute settlement clauses that do not establish 
compulsory arbitration or adjudication is legion, ranging from provisions for consultation 
to provisions for mediation or conciliation to provisions for arbitration or adjudication by 


® Straddling Stocks Agreement, supra note 53. 

“Both Canada and the United States have ratified the Agreement but have yet to become party to the LOS 
Convention. As of April 23, 2001, twenty-eight ratifications and accessions had been deposited of the required 
thirty. Italy and Luxembourg have indicated to the UN Secretary-General that their ratifications may not be 
effective pending the simultaneous deposit of instruments of ratification by all member states of the European 
Union. Status of the United Nations Convention on the Law of the Sea and Related Agreements as at 23 April 2001, at 
<htip://www.un.org/Depts/los/status2001.pdf> (visited Apr. 23, 2001). 

® Award, supranote 15, para. 71. Article 30 of the Straddling Stocks Agreement, supranote 53, provides, in part: 


1. The provisions relating to the settlement of disputes set out in Part XV of the [LOS] Convention apply 
mutatis mutandis to any dispute between States Parties to this Agreement concerning the interpretation or 
application of this Agreement, whether or not they are also Parties to the Convention. 


2. The provisions relating to the settlement of disputes set out in Part XV of the [LOS] Convention apply 
mutatis mutandis to any dispute between States Parties to this Agreement concerning the interpretation or 
application ofasubregional, regional or global fisheries agreement relating to straddling fish stocks or highly 
migratory fish stocks to which they are parties, including any dispute concerning the conservation and 
management of such stocks, whether or not they are also Parties to the Convention. 
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muzual consent. Should we distinguish among the most common formulations?” For example, 
should we distinguish between a dispute settlement clause that provides only for consul- 
tation and one that provides for arbitration or adjudication by mutual consent? Both have 
thesame effect with respect to jurisdiction under the agreement in which the clause appears: 
there is no jurisdiction to arbitrate or adjudicate absent consent specific to the dispute. 
Should the jurisdictional effect on another treaty differ depending on which of the two is 
usad? If not, precisely what may be left of compulsory jurisdiction in a world where a dispute 
may well arise under any number of treaties? 

“fultiple sources of obligation. A careful analysis in a different context of the jurisdictional 
pr=blem posed by multiple sources of obligation can be found in Judge Schwebel’s dissent 
from the decision upholding jurisdiction in the Nicaragua case.” Assuming that the United 
States reservations to jurisdiction over disputes arising under multilateral treaties are given 
efèct" with respect to the UN Charter and the OAS Charter, both of which contain funda- 
me=ntal rules relevant to the challenges to the use of force made by Nicaragua in that case, 
the question was whether the Court could proceed solely on the basis of Nicaragua’s 
customary law claims. The United States argued that “on analysis, all of Nicaragua’s claims— 
customary and treaty-based—are in substance the same.” In Judge Schwebel’s view, there 
was “broad but not necessarily complete substantive equivalence between the claims which 
N.caragua makes under conventional and under customary international law”; he never- 
theless had “some difficulty in seeing how the Court can proceed to adjudicate Nicaragua’s 
claims if... reliance on [the standards set forth in the multilateral treaties] is excluded.”™ 
Tse Court itself sought to avoid the problem in its judgment on the merits (from which 
Judge Schwebel also dissented) by finding substantial identity between the standards of 
customary law regarding the use of force and those set forth in the treaties excluded from 
its jurisdiction. 

The SBT award could be interpreted broadly to constitute an extension of Judge Schwebel’s 
reasoning in the Nicaragua case to situations in which the dispute arises under one sub- 
st=ntive treaty that does provide for compulsory jurisdiction, and another that does not. 
Sch a rule might significantly limit compulsory jurisdiction in a world of proliferating 
treaties. Whether it is mandated by the express reasoning of the award or the setting of the 
case is a different matter. 

=xcept in very limited circumstances, treaties may alter the obligations of the parties 
ur.der customary law; that presumably is one of their most important functions. In the 
Nwaragua case, the question was whether it would make sense to render a judgment under 
c-stomary law if the result conflicted with basic multilateral treaties establishing obligations 
fendamental to the public order. Moreover, the question was presented in its most trench- 
art form: Would it make sense for the principal judicial organ of the United Nations to 
render a judgment inconsistent with fundamental provisions of the UN Charter itself? 

In the SBT case, the obligations of the parties arose from the substantive provisions of two 
treaties with the same object and purpose. The parties expressly provided for compulsory 
jarisdiction in one treaty but not the other. The SBT award relies on the different dispute 
s=ttlement provisions of the two treaties in question rather than any difficulties posed by 
ruultiple sources of substantive obligation. The reasoning of the award notes the comple- 
rrentary nature of the two treaties. Indeed, agreements such as the CSBT Convention are 
tre political means through which the LOS Convention prescribes implementation of its 


79 Assuming arguendo that we do not limit the ratio decidendi of the award to the specific or most unusual 
czaracteristics of the dispute settlement provisions of the CSBT Convention. 

20 Nicaragua, supra note 25, Jurisdiction and Admissibility, at 558, 613-16, paras. 85-90 (diss. op. Schwebel, J.). 

31 As the Court subsequently did in its decision on the merits. 

® Nicaragua, supra note 25, Jurisdiction and Admissibility, at 614, para. 87 (diss. op. Schwebel, J.). 

8 Id., para. 88. 
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conservation and management norms with respect to highly migratory species.** Moreover, 
exercising jurisdiction under the LOS Convention poses little risk of rendering a judgment 
that is not informed by the basic rules of the law of the sea now accepted by the overwhelm- 
ing majority of states. 

The LOS Convention expressly provides that a “tribunal having jurisdiction under this 
section shall apply this Convention and other rules of international law not incompatible 
with this Convention.”” Given the relationship between the LOS Convention and imple- 
menting arrangements,” and the Convention’s specific statement that the right of states for 
their nationals to engage in fishing on the high seas is “subject to . . . their treaty obli- 
gations” as well as the relevant provisions of the Convention,” ample basis can be found for 
attempting to avoid a substantive conflict by taking into account the obligations of the 
parties under the complementary agreement because it constitutes an implementation of 
their obligations under the Convention, or because it is incorporated by reference, or because 
of the customary law rule pacta sunt servanda.™ The legal bases for harmonization, however, 
may be less obvious where other treaties or other situations are at issue. 

Is the LOS Convention unique? As the dissenting opinion of Sir Kenneth Keith makes clear, 
the issue is whether agreement of the parties to exclude otherwise binding compulsory 
jurisdiction clauses of a treaty must be express, or may be inferred. To rationally distinguish 
all or most other treaties establishing compulsory jurisdiction from the LOS Convention 
with respect to this issue, it might well be necessary to make a determination, not obvious 
either on its face or from the reasoning of the award, that the reference to exclusion in 
Article 28] is unique to the LOS Convention: in other words, that its requirement that “the 
agreement between the parties does not exclude any further procedure” comprises some- 
thing more than, or different from, a specific affirmation of the effect of certain generally 
applicable rules of the law of treaties, including the rule that states may ordinarily enter into 
agreements derogating from their obligations inter se under a multilateral treaty.” 

In the North Sea Continental Shelf cases, the fact that Article 12 of the Convention on the 
Continental Shelf expressly permits reservations to all articles except Articles 1-3 was deemed 
relevant to the determination that Article 6 was not declaratory of customary international 
law but that Articles 1-3 were.” The SBT award seems to lay out a one-way street: the fact 
that there are exceptions to compulsory jurisdiction, even if inapposite, is relevant to the 
strength accorded the commitment to compulsory jurisdiction in other respects. If, as the 
award seems to say,” it may be more appropriate to infer derogation from compulsory 
jurisdiction clauses if those clauses do not apply to all disputes arising under the treaty in 
which they appear, and if that curious conceit” is deemed relevant to a treaty such as the 
LOS Convention that provides for compulsory arbitration or adjudication of disputes with 
respect to a wide range of issues, the question becomes how one escapes application of that 
argument to the compulsory jurisdiction clauses of other treaties. 


#4 See LOS Convention, supra note 3, Arts. 64(1), 118. 

Td., Art. 293(1). 

88 See supra text at note 84. 

8 LOS Convention, supra note 3, Art. 116. 

%8 Such a harmonizing interpretation accompanied submission of the LOS Convention to the U.S. Senate. See 
infre note 125. 

9 Vienna Convention on the Law of Treaties, supra note 38, Art. 41; LOS Convention, supra note 3, Art. 311. 

” North Sea Continental Shelf (FRG/Den.; FRG/Neth.), 1969 ICJ REP. 3, para. 63 (Feb. 20). 

"l See Award, supra note 15, para. 62. 

Many coastal states attached importance both to including high seas fishing within compulsory jurisdiction 
and to excluding fishing in the EEZ from compulsory jurisdiction. It is not apparent why either position should 
be regarded as weakening the other. It is particularly unclear why the latter should be regarded as weakening the 
former, because distant-water fishing states also gained the ability to contest unlawful coastal state interference 
with freedom of fishing on the high seas. 
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The arbitral tribunal noted that the dispute settlement clauses of the CSBT Convention 
arz largely drawn from the Antarctic Treaty.” The parties to this arbitration, as well as other 
staces that are party to the Antarctic Treaty, have also made declarations accepting the 
ccmpulsory jurisdiction of the IC] under Article 36(2) ofits Statute. Assuming arguendo that 
these declarations contain no applicable reservations, does the ratio decidendi of the award 
apaly to a challenge to the jurisdiction of the IC] over a dispute between these parties that 
arises or, more to the point, also arises under the Antarctic Treaty?” Although the text of 
the Antarctic Treaty clearly indicates that, absent specific consent, it is not an agreement 
tc accept jurisdiction under Article 36(1) of the ICJ Statute, we are of course taught that 
pa-agraphs 1 and 2 of Article 36 constitute separate bases of jurisdiction. Even so, in ad- 
dressing distinct bases of jurisdiction under separate paragraphs of the same article of the 
same instrument, on what grounds do we distinguish the conclusion of the award that 
d:spute settlement clauses that expressly address disputes arising only under one treaty limit 
jurisdiction under the compromissory clauses of another treaty? 

Nhat would the result be if the SBT dispute had been brought before the IC], with juris- 
dction predicated on the declarations of the parties under the optional clause? Japan 
ir-licated to the arbitral tribunal that it would have objected to jurisdiction in the IC] as 
well, “on grounds of reservations to the Optional Clause.”” If the same objections suc- 
cessfully made before the arbitral tribunal were proffered to the ICJ, on what grounds would 
ore distinguish the merits of the latter arguments before the ICJ?’ While the dispute 
settlement provisions of the CSBT Convention make no reference to those of the LOS Con- 
vention, like those of the Antarctic Treaty they do refer expressly to the IC]. What would the 
Court make of its predecessor’s decision in the Electricity Co. case?” 


” See supra note 58. An analysis of the negotiating history of the Antarctic Treaty might reveal that the principal 
reason for the absence of compulsory jurisdiction in the Treaty does not relate to the positions of any of the parties 
to the dispute. See, e.g., supra note 43 (regarding the USSR’s regular opposition to the inclusion of compulsory 

ju-isdiction clauses in major multilateral treaties). Is uncertainty as to whether the same result might have been 
reached even absent Soviet opposition a sufficient reason to impose the effect of such opposition on the 
c=mpromissory clauses of other treaties? 

“4 The Antarctic Treaty specifically refers to the ICJ. Unlike the LOS Convention in the instant case, the UN 
Charter may not in itself constitute a separate source of obligation with respect to the particular issues. As in the 
i caragua case, it might make no sense to render a judgment under customary law that conflicts with the obli- 
gations of the parties under the Antarctic Treaty. For these reasons, one might conclude that the case for reaching 
t= same result with respect to the optional clause as was reached in the award is stronger. 

” Award, supra note 15, para. 39(c). 

While Japan’s declaration under the optional clause excludes disputes “which the parties thereto have agreed 
cr shall agree to refer for final and binding decision to arbitration or judicial settlement,” the declarations of 
f.astralia and New Zealand exclude disputes “in regard to which the parties thereto have agreed or shall agree to 
Ezve recourse to some other method of peaceful settlement.” The latter declarations would seem to raise 
zralogous issues regarding the effect of both the CSBT Convention and the LOS Convention, with the addition 
ec an intriguing problem of possible mutual renvoi between the declarations and Article 281 of the LOS 
Convention. Declarations Recognizing as Compulsory the Jurisdiction of the Court, at <http://www.icj-cij.org/icjwww/ 
Easicdocuments.htm>. 

57 Cesare Romano raises this issue in a forthcoming article, where he discerns a certain tension between the 
reasoning of the SBT award and that of the PCI] in concluding that a subsequent treaty between the parties for 
stbmission of disputes to the Court did not supersede or qualify the Court’s jurisdiction under the optional clause 
pursuant to prior declarations of the parties. See Electricity Co. of Sofia and Bulgaria, Judgment, 1939 PCT (ser. 
A/B) No. 77, at 62. Finding such jurisdiction, the Court concluded that there was “no justification for holding that 

~ [the parties] intended to weaken the obligations which they had previously entered into with a similar purpose, 
and especially where such obligations were more extensive than those ensuing from the Treaty.” Id. at 76. It reached 
_ -kis conclusion notwithstanding the fact that the treaty was concluded later in time, that it contained a Compre- 
tensive reference to disputes mentioned in Article 36 of the Court’s Statute, that itincluded specific preconditions 
garding litigation in municipal courts that the Court determined were not satisfied, and that Belgium’s optional 
=ause declaration contained an exception “in cases where the Parties have agreed or shall agree to have recourse 
2s another method of pacific settlement.” Jd. at 74-76, 78-81. It should be noted, however, that the respondent, 
athough it contested jurisdiction, specifically stated that the treaty “in no way suspended the operation of the 
=ptional clause” and that the treaty’s provisions “simply reinforce and do not set aside the obligation resulting 
om the optional clause.” Id. at 75-76. The Court emphasized that the parties were in agreement in this regard. Jd. 

Although the matter is not addressed, the painstaking effort to discern intent to supersede in the SBT award 
£ in some ways reminiscent of Judge Hudson’s dissent in the Electricity Co. case. See id. at 118 (diss. op. Hudson, J.). 
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If the award is relevant only to the LOS Convention, is it relevant to more than fishing disputes? 
When does the same dispute arise under another treaty? Annex 47 to Japan’s memorial contained 
an elaborate tabulation of agreements relating to the sea and their treatment of dispute 
settlement.” A large number of those agreements contain dispute settlement clauses that 
do not provide for compulsory and binding third-party settlement. The arbitral tribunal 
invoked that fact in support of its conclusion.” Most of these agreements do not indicate 
that their purpose is to implement principles contained in the LOS Convention (or even 
mention the Convention), but an increasing number do refer to the Convention, either 
expressly or by implication. None expressly excludes compulsory procedures under the LOS 
Convention regarding the interpretation or application of that Convention. A fair number 
of these agreements relate to matters that are unlikely to be the subject of disputes con- 
cerning the interpretation or application of the LOS Convention. A fair number also relate 
to matters such as maritime boundary delimitation and fishing in the EEZ that are not 
necessarily subject to compulsory jurisdiction under the LOS Convention. The parties to 
some of these agreements include states that are not party to the LOS Convention and 
therefore have not accepted compulsory jurisdiction under that Convention. It is never- 
theless apparent that were the ratio decidendi of the arbitral award to be read broadly to apply 
to other agreements and treated as persuasive precedent by other tribunals, it would 
unquestionably limit the effect of Article 286 in ways that are both significant and difficult 
to predict.’ 

One of the achievements of the LOS Convention is that virtually all marine sources of 
marine pollution are subject to a duty by the state with jurisdiction over the relevant activity— 
be it the flag state or the coastal state—to enforce minimum international safety and pollu- 
tion standards.” Many of these standards emerge in treaties and other instruments adopted 
by the International Maritime Organization or negotiated under its auspices. The duty to 
comply with these standards is subject to compulsory jurisdiction under Article 286 of the 
Convention. Particularly with respect to those formulated in the last quarter century, it 
can be argued that the standards were adopted with a view to implementing the environ- 
mental duties set forth in the LOS Convention.’ A dispute may arise as to whether a state’s 
action conforms to the relevant international standard. What is the effect of this award 
where the standard in question emanates from an instrument that contains dispute settle- 
ment provisions but does not itself provide for compulsory jurisdiction?’ Is the dispute the 
same under both instruments? 


* The annexes to the memorials are not available on the ICSID Web site. I wish to express my appreciation to 
counsel for Japan for supplying a copy. 

® Award, supra note 15, para. 63. 

10 The applicants put the point more forcefully: they argued that if Japan is right, the provisions of the 
Convention for mandatory dispute settlement are “a paper umbrella which dissolves in the rain.” Id., para. 41(k). 

91 LOS Convention, supra note 3, Arts. 21(4), 39, 54, 58(2), 60(5), 94(5), 208(3), 209(2), 210(6), 211(2); see 
alse id., Arts. 60(3),61(3), 119(1) (a), 207(1), 212(1) (obligation to take into account international standards). The 
environmental provisions of the Convention do not apply to warships and other ships and aircraft entitled to 
sovereign immunity. Id., Art. 236. 

' Under Article 297(1) (c), even the coastal state’s duty, for example with respect to dumping, is subject to 
compulsory jurisdiction for violation of “specified international rules and standards for the protection and 
preservation of the marine environment.” 

1° See LOS Convention, supra note 3, Arts. 43, 192, 194(1), 197, 199, 200, 201, 204, 207(4), 208(5), 210(4), 
211(1), 212(3). 

For example, Article 210(6) of the LOS Convention requires states to respect global rules and standards 
regarding dumping. These are to be found in the Convention on the Prevention of Marine Pollution by Dumping 
of Wastes and Other Matter, Dec. 29, 1972, 26 UST 2403, 1046 UNTS 120. Article X of the Convention requires 
the parties “to develop procedures for the assessment of liability and the settlement of disputes regarding 
dumping.” The 1996 Protocol to the Dumping Convention establishing compulsory jurisdiction is gaining 
significant adherence but is not yet widely ratified. In considering the effect of the award, one could regard the 
compulsory jurisdiction provisions of the LOS Convention as themselves constituting partial execution of the 
obligation in Article X of the Dumping Convention. 
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D addition to enforceable flag state duties, the Convention accommodates coastal state envi- 
rormental interests, while protecting navigation rights and freedoms in straits, archipelagic 
sez lanes, and the exclusive economic zone, by according coastal states carefully circum- 
sc~ bed powers to enforce generally accepted international pollution standards against 
forzign ships.” To protect navigation, the exercise of these powers is subject to compulsory 
jucisdiction under Article 286 of the Convention, and that jurisdiction is not excluded by 
section 3.° The same questions posed in the previous paragraph can arise in this context as 
we l. Is it relevant that neither maritime states nor coastal states would have arrived at a con- — 
secsus on the carefully balanced provisions of the Convention regarding pollution from ships 
unless both flag state duties and coastal state rights were subject to compulsory jurisdiction? 

“here are thus far-reaching effects to determining that the “same dispute” arises under 
bozh the LOS Convention and another treaty, and that, when it does, the dispute settlement 
cl=uses of the other treaty, absent an express indication to the contrary, also apply to dis- 
putes concerning the interpretation or application of the LOS Convention. For one thing, 
pr visional measures would presumably not be available from the ITLOS pending the 
constitution of an arbitral tribunal under another treaty to adjudicate the “same dispute.” 
En treaties that do contain compulsory arbitration clauses would therefore have some 
derogating effect under a broad reading of the award, an effect that is by no means inconse- 
q-ential, for example, in conservation cases.’ The absence of timely provisional remedies 
can itself increase the likelihood of resort to selfhelp, which could destabilize the regimes 
eszablished by the LOS Convention or other general regulatory treaties. Herein lies a particu- 
lat irony because the arbitral tribunal went out of its way. to note the salutary effects of T 
provisional measures order in narrowing the gap between the parties in the instant case. 

if the award were read broadly, problems in sorting out the relationship between the dis- 
pute settlement clauses of different regulatory treaties that do not expressly refer to each other 
would be addressed neither in light of the accumulated learning reflected in private inter- 
national law rules that have long had to deal with and accommodate both a multiplicity of 
fora and a multiplicity of sources of obligation,’ nor on some pragmatic case-by-case basis 


15 LOS Convention, supra note 3, Arts. 42(1)(b), 54, 211(5), 221(3)-{6), 233. The regulatory powers of the 
coastal state with respect to innocent passage in the territorial sea are broader, but even here the coastal state must 
conform to generally accepted international standards in prescribing standards for construction, manning, equip- 
rent, and design. Id., Art. 21(2). 

40° Jd., Art. 297(1) (a). The right under Article 298(1) (b) to exclude compulsory jurisdiction over law enforce- 
ment activities of the coastal state relates only to its regulation of fisheries and scientific research, not to its 
e<forcement with respect to pollution from ships. 

107 Article 290(5) applies pending the constitution of an arbitral tribunal “under this section,” namely section 
2 Arbitration under another instrument would not arise under section 2 (unless the other instrument incor- 
porated section 2). Article 282, which contains the relevant choice-of forum provision, itself appears in section 1, 
nct section 2. 

1 This is illustrated by the substantial attention devoted to provisional measures in the Straddling Stocks 
Agreement. See infra note 145. 

10 Award, supra note 15, paras. 67-69. 

110 Needless to say, analogies to private international law or municipal law must be approached with circum- 
s—ection. Whether they provide a useful aspirational benchmark is nevertheless a relevant question. 

To take but one example, there is a general assumption in private international law thatsome judicial or arbitral 
t~bunal has, or ought to have, compulsory jurisdiction over a legal claim. That assumption may affect decisions 
regarding jurisdiction. See, e.g., U.S. FED. R. Civ. P. 4(k) (2). The U.S. Supreme Court has left open the question 
ctwhether the same limitations on personaljurisdiction imposed by the constitutional requirement of due process 
zpply “when no other forum is available to the plaintiff.” Shaffer v. Heitner, 433 U.S. 186, 211 n.37 (1977). Similar 
perspectives may also have influenced the Court to confirm broad (some might say “exorbitant”) bases of general 

j-xisdiction in principle. See Burnham v. Super. Ct. of Cal., 495 U.S. 604 (1990). 

That assumption may have other consequences in municipal law. The absence or exclusion of compulsory juris- 
céxtion is not ordinarily regarded as relevant to the intent of states to conclude a legally binding agreement under . 
pablic international law. However, a municipal court faced with a comprehensive covenant not to sue, applicable 
tz all provisions of a private agreement containing the covenant, might conclude that the express exclusion of all 
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perhaps analogous to common-law rules of forum non conveniens. They would be resolved by 
a flat jurisdictional conclusion that because the dispute is the same, the compromissory 
clauses of the LOS Convention do not apply. 

The LOS Convention expressly requires that civil aircraft in transit passage of straits 
observe the Rules of the Air established under the 1944 Convention on International Civil 
Aviation, and that state aircraft normally observe those rules."’* What remedies are available 
to a Straits state if this obligation is violated? The ICAO Convention is one of the world’s 
most widely ratified treaties. Although it assumes the existence of a law of the sea, it was 
obviously not negotiated with the LOS Convention specifically in mind.'” On its face, the 
LOS Convention appears to afford the straits state the right to invoke compulsory juris- 
diction.' But the ICAO Convention contains its own, somewhat unusual, partially political, 
and arguably awkward dispute settlement procedures that are both apparently compulsory 
and little used, and that in any event do not apply to state aircraft.” Possibly, the dispute 
would be best addressed under ICAO dispute settlement procedures. However, if the award’s 
conclusion that the “same dispute” arose under two different regulatory treaties is to be 
construed to extend to this situation with the same consequences, that would not be the 
question: broad application of the precedent would automatically cut off the compulsory 
procedures of the LOS Convention under either Article 28] or Article 282. 

What of mixed issues in the “same dispute”? Let us suppose that a coastal state adopts and 
proposes to enforce pollution regulations regarding ships navigating through its exclusive 
economic zone. Let us suppose further that a flag state questions whether, as required by 
Article 211(5), those regulations conform to “generally accepted international rules and 
standards established through the competent international organization or general diplo- 
matic conference.” Two issues would be posed: (1) whether the relevant international rules 
and standards are “generally accepted,” and (2) whether the regulations conform to them. 
The first issue arises exclusively under the LOS Convention. The second could arise under 
both the Convention and the instrument from which the international rules and standards 
emanate. That instrument might well contain its own dispute settlement clauses. Is the 
award’s precedential effect limited to cases in which all the issues arising under the Law of the 
Sea Convention also arise under the other agreement? If so, skillful counsel might well be 
able to circumvent it. If not, precisely how does a jurisdictional approach apply to such cases? 

Not all parties to the LOS Convention have exercised their option under Article 298 to 
file declarations excluding disputes concerning military activities. In addition to numerous 
specifically directed provisions expressly or implicitly having the same import,’ the General 
Provisions of the LOS Convention substantially reproduce the prohibition on the use or 


judicial, arbitral, or equivalent third-party remedies for breach is inconsistent with the intent to create a legally 
binding contract under private law. Accordingly, it might declare the entire agreement void or unenforceable. 
Alternatively, and of potentially more interest to students of international law, it might construe the covenant not 
to sue narrowly, or decide that the covenant is unenforceable in whole or in part, or conclude that the covenant 
is irrelevant because the “same dispute” arises under another agreement that is subject to compulsory jurisdiction. 

21 LOS Convention, supra note 3, Art. 39(3) (a). 

1-2 For an analysis of the relationship between the Conventions, see Michael Milde, The United Nations Convention 
on the Law of the Sea—Possible Implications for International Air Law, 8 ANNALS AIR & SPACE L. 167 (1983); Bernard 
H. Oxman, Overflight Under the 1982 UN Convention on the Law of the Sea: Transit of Straits and Archipelagic Waters by 
Military Aircraft, PROC. 3D INT'L L. SEMINAR, PUB. INT’L AIR L. 39 (Singapore 1999), and 4 SINGAPORE J. INT'L & 
Comp. L. (2000). 

1-3 While states have the option to file declarations excluding military activities from compulsory jurisdiction 
under Article 298 of the LOS Convention, many have not done so. 

4 Convention on International Civil Aviation, Dec. 7, 1944, Arts. 3, 84-88, 61 Stat. 1180, 15 UNTS 295. 

115 See, e.g., LOS Convention, supranote 3, Art. 19(2) (a) (innocent passage); Arts. 39(1) (b) & 54 (transit passage 
of straits and archipelagic sea lanes passage); Arts. 88, 141, 143(1), 147(2) (d), 155(2), 240(a), 242(1), 246(3) 
(peaceful purposes). 
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threat of force contained in Article 2, paragraph 4 of the UN Charter.'"* Does a broad read- 
ing of the award mean that states are to be denied compulsory jurisdiction under the Con- 
vention with respect to such provisions because the UN Charter contains an elaborate IC] 
Statute dealing with dispute settlement that contemplates compulsory jurisdiction only when 
the parties have so agreed or declared?"” Would we reach a reductio ad absurdum if the IC]’s 
jecisdiction in such a case were itself predicated on declarations of the parties under Article 
27 of the LOS Convention? 


IV. INTERESTS POTENTIALLY AFFECTED 


Do the possible future applications of the award further the general foreign policy in- 
texests, overall maritime interests, and long-range fisheries interests of the apparent victor? 
U timately, only Japan can answer the question. A variety of competing views and priorities 
may influence how Japan perceives its interests at any given time.’ It may nevertheless be 
useful to consider how one might develop an argument that the ratio decidendi of this award, 
ualess strictly confined to the particular facts, does not serve Japan’s interests. Of course, 
many of these interests are shared by others, often many others. 

The basic argument is that the substantive model of the LOS Convention and its 
compulsory jurisdiction provisions reflects fundamental values and interests in international 
atairs in general and the law of the sea in particular. The arbitral award, if it broadly influ- 
exces other tribunals to pursue only a procedural model, substantially weakens what Japan 
scught, and has abiding interests in receiving, from Article 286 and, consequently, from the 
LOS Convention as a whole." That argument depends neither on the proposition that it 
was in Japan’s interests to lose the case, nor on the view that Japan would or should have 
ctherwise lost. It focuses solely on the possible prospective effects of the reasoning articu- 
laced in the award. 


I-terests in a Peaceful Global Order 


A peaceful international order in which law and legal pracess are brought to bear on dis- 
putes is a basic characteristic of the world Japan and other states seek to build by word and 
deed. Although unquestionably preferring negotiation and eschewing litigation, Japan, like 
cther states, has demonstrated a clear-headed understanding that at some point the choice 
is not between negotiation and litigation, but between litigation and less orderly forms of 
conflict when governments prove unable to manage or live with their disagreements. Japan 
kas set an admirable example by accepting the compulsory jurisdiction of the IC] under the 


46 Article 301 of the LOS Convention provides: 


In exercising their rights and performing their duties under this Convention, States Parties shall refrain 
from any threat or use of force against the territorial integrity or political independence of any State, or in 
any other manner inconsistent with the principles of international law embodied in the Charter of the 
United Nations. 


W Tt can be argued, of course, that the purpose of the IC] Statute transcends the UN Charter, and is designed 
to-embrace all or most disputes under other treaties and customary law. In this connection one may note that 
Axticle 288(2) of the LOS Convention provides: “A court or tribunal referred to in article 287 shall also have 
jecisdiction over any dispute concerning the interpretation or application of an international agreement related 
to-the purposes of this Convention, which is submitted to it in accordance with the agreement.” 

Tn the case of the ITLOS, this expressly includes entities other than states parties. LOS Convention, supra note 
3. Annex VI, Art. 20(2).In addition, echoing Article 36(1) of the ICJ Statute, Article 21 of Annex VI provides: “The 
jac-isdiction of the Tribunal comprises all disputes and all applications submitted to itin accordance with this Corn- 
veition and all matters specifically provided for in any other agreement which confers jurisdiction on the Tribunal.” 

118 J am in no sense an expert on Japan. But for many years I have been privileged to observe, with great respect, 
th> development and articulation of Japanese foreign policy, especially with regard to the law of the sea. 

V9 [C] est l'avenir même du régime général de la mer qui est en cause dans cette affaire,” Weckel & Helali, supra 
cte 15, at 1038. 
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optional clause. It has supported compulsory and binding dispute settlement in other fora 
and has accepted such settlement under a variety of treaties, even when the choice is 
optional. From this perspective, Article 286 of the LOS Convention reflects fundamental 
values regarding the nature of the global order, and broad derogation from that article is 
to be avoided. 


General Interests in the Law of the Sea 


Expressly criticizing the optional-protocol approach of the 1958 conventions on the law 
of the sea, Japan was among the very first states to support the inclusion of compulsory and 
binding dispute settlement as an integral part of a new convention.” This reflects not only 
general foreign policy views, but specific interests in a stable order for the oceans. 

Japan is one of the world’s great maritime and trading nations. Its economy and pros- 
perity are overwhelmingly dependent on far-flung trade carried by ships and aircraft, as 
well as telecommunications by undersea cable linking all parts of the globe. Both its security 
and its economic interests are furthered by the global mobility of friendly naval and air 
forces. Japan is also one of the world’s largest harvesters and consumers of marine fisheries. 
To a significant degree, it shares the ere interest in ensuring global protection of the 
marine environment. 

If there was an underlying “evil sought to be remedied” by a new LOS convention from 
the perspective of maritime nations, it was the instability wrought by unilateralism. That 
instability threatened all interests in communications, be they economic or military. It 
threatened all but the most localized and haphazard efforts to deal with marine pollution. 
It threatened established fishing interests. At times it even threatened the peace. 

By becoming party to the LOS Convention, Japan formally (if reluctantly) accepted sig- 
nificant limitations on its distant-water fishing fleet in a huge new exclusive economic zone 
for the sake of achieving a new order that promised to bring unilateralism under control. 
It presumably did so primarily for the benefit ofits other interests, including navigation and 
communications, environmental protection, and international order at sea. This choice is 
reflected not only in the substantive provisions of the LOS Convention protecting navigation 
and communications and the marine environment, but also in the dispute settlement 
articles. Thus, all coastal state actions, including law enforcement actions, that allegedly 
violate navigation and communications rights under the LOS Convention are subject to 
compulsory jurisdiction under Article 286; they are not excluded by section 3. The same 
holds true of coastal state duties to implement specified environmental standards. It is per- 
haps ironic from the perspective of maritime nations like Japan that the arbitral award re- 
veals no concern regarding the potentially prejudicial implications of the decision for the 
protection of the very interests to which those nations ultimately accorded priority over 
distant-water fishing interests. 

The system of compulsory and binding settlement of disputes was central to maintaining 
and, through evolving judicial interpretations, developing the new order represented by the 
new Convention. Here, and to a significant degree here alone, lay a plausible alternative to 
unilateral enforcement of unilateral claims of right: compelled by interest or political pres- 
sure to act, a state could unilaterally seize an international tribunal and request legally 
binding vindication of its claims, including legally binding provisional measures. 

From this perspective, Article 286 reflects underlying interests in promoting order and 
combating unilateralism at sea. It is open to serious question whether those interests are 
furthered by the view of the arbitral tribunal that its conclusion is reinforced by the large 
number of agreements relating to the sea that do not provide for compulsory jurisdiction. ® 


120 See supra note 39. 
121 Award, supra note 15, para. 63. 
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This view implies that these agreements may also override Article 286, and therefore weaken 
what states can expect from that article. The question, let us recall, is not whether the obli- 
gations of states under these agreements are subject to compulsory jurisdiction, but whether 
these agreements, notwithstanding the absence of an express provision to that effect, will 
b= interpreted to block compulsory jurisdiction under the LOS Convention with respect to 
o-ligations arising under that Convention. 

The greatest threat to the stability of the law of the sea since the conclusion of the LOS 
Convention in 1982 stemmed from the deepening crisis over high seas fishing for the same 
stocks that are subject to coastal state management and economic priorities when found 
within the exclusive economic zone. In one form or another, states such as Argentina, 
Cenada, and Chile made unilateral claims beyond 200 miles designed at least to draw 
a-sention to the problem. Canada arrested a Spanish fishing vessel beyond 200 miles in a 
case that found its way to the ICJ. The United States and Russia darkly warned that, if their 
problems in the Bering Sea were not resolved, political pressures might force them to take 
dect action.” 

-t may be that high seas fishing states made the concessions they did in the Straddling 
S:ocks Agreement solely to calm the waters and salvage what they could of their high seas 
fisning interests. The broader threat was that the entire edifice of stability created by the 
LDS Convention might collapse. If, unlike the earlier implementing agreement regarding 
d=ep seabed mining, the one concerning high seas fishing does not require that its parties 
b=party to the LOS Convention, the intent was presumably to make it as easy as possible for 
stztes such as Canada and the United States that were not yet party to the LOS Convention 
tc join the Straddling Stocks Agreement quickly.” 

Sophisticated students of the law of the sea understand that, notwithstanding its interests 
as a global maritime power, the United States has caused a significant degree of instability 
ir. the law of the sea by making unilateral claims. The Truman Proclamations of 1945 are 
a famous example. These students also understand that it can be particularly difficult to - 
p=rsuade members of the U.S. Congress to afford priority to arguments about customary 
ir. ernational law over purely local pressures from their constituents; members of Congress 
are well aware that their own lack of restraint, particularly if popular with other coastal 
stztes, can rather quickly change the content of customary law. 

Jltimately, stability in the law of the sea can be achieved only by bringing most of the 
remaining nonparties, including the United States, into the LOS Convention itself. Does 
th s award promote the objective of universal ratification of the LOS Convention? The very 
ux certainty regarding the scope of the limitations on compulsory jurisdiction under the 
Ccnvention that may be inferred from the award suggests that it may not do much, if 
anything, to reassure those who are nervous about compulsory jurisdiction in principle. But 
th> award could trouble those who desire compulsory jurisdiction for conservation, envi- 
ronmental, or navigational reasons. It could also weaken the position of those who argue 
that compulsory jurisdiction is one of the significant benefits of becoming party to the LOS 
Convention that cannot be obtained solely by reliance on the position that the Convention 
is zenerally declaratory of customary law. 


2? The problem was addressed by the Convention on the Conservation and Management of Pollock Resources 
it he Central Bering Sea, June 16, 1994, S. TREATY Doc. No. 103-27 (1994), 34 ILM 67 (1995), which is in force 
fcr China, Japan, South Korea, and the two coastal states. The preamble to the Convention refers to the adoption 
of he LOS Convention, and Article XIII provides for consultation regarding settlement of disputes. 

23 This approach may have been a strategic error by Japan and the European Commission related to the fact 
thet narrow interests dominated their delegations at the time. Had they insisted that, at least after an interim 
period, only parties to the LOS Convention could be party to the Straddling Stocks Agreement, both Canada and 
the United States might already be party to both treaties. It remains possible, of course, that formal acceptance 
of the Straddling Stocks Agreement by the European Union and Japan could be coordinated with formal accep- 
tace of the LOS Convention by Canada and the United States. 
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The underlying attitude of the arbitral tribunal regarding the relationship between the 
sonvention and specific fisheries agreements does not appear to be consistent with the 
nterpretation of the executive branch that accompanied the submission of the LOS Con- 
‘ention to the U.S. Senate. Curiously, the tribunal seems not to have been informed of it.'** 
\ccording to this interpretation, pursuant to the compulsory jurisdiction provisions of the 
-OS Convention, the resolution of disputes concerning the interpretation and application 
of the conservation and management provisions of the Convention applicable to high seas 
ishing may be informed by the particular limitations set forth in agreements and instru- 
nents implementing those provisions.” One of the instruments cited contains dispute 
ettlement provisions that provide for consultation.” It takes little imagination to realize that 
his interpretation might appeal to fishermen and environmentalists from whom members 
of the Senate might seek advice. Since an even stronger result is achieved under the dispute 
ettlement provisions of the Straddling Stocks Agreement anyway,” maritime and distant- 
vater fishing states would seem to gain little, and might lose a great deal, from the risk of 
‘omplicating matters even more in the U.S. Senate, where the Convention has yet to be 
icted on. 

Needless to say, compulsory jurisdiction is not the only tool for combating unilateralism. 
Che process by which the LOS Convention itself was developed—namely, multilateral nego- 
jations emphasizing accommodation and consensus—played a very important role in both 
ybviating the need for and delegitimating unilateralism. The negotiation of the Straddling 
stocks Agreement was the second successful test of this approach since the completion of 
he Convention, and the one directly relevant to the main problem of unilateral claims by 
‘oastal states that had yet to become party to the Convention. 

The question is not whether the parties to the arbitration were already bound by the 
straddling Stocks Agreement; as signatories that had yet to ratify the Agreement, they were 
10t bound, and accordingly had yet.to agree that the LOS Convention is to be applied in 
he way the Agreement says it is to be applied. The question is the influence of the Strad- 
iling Stocks Agreement, given its pedigree and its purpose, where reasonable arguments 
‘an otherwise be made that the proper interpretation or application of the LOS Convention 
.ccords with the result in the Agreement. How are the interests of Japan and other states 
n legitimating the multilateral negotiating process on the basis of accommodation and 
;onsensus advanced by an award that reaches out to arrive at precisely the reverse result of 
hat contemplated by the Straddling Stocks Agreement? 

Article 30(2) of the Straddling Stocks Agreement applies the entire dispute settlement 
ystem of Part XV of the Law of the Sea Convention, mutatis mutandis, to “subregional, 
‘egional or global fisheries agreements relating to straddling fish stocks or highly migratory 


124 See MESSAGE FROM THE PRESIDENT, supra note 4. 
1 The commentary accompanying the president’s message states: 


Fishing beyond the EEZ is subject to compulsory, binding arbitration or adjudication. This will give the 
United States an additional means by which to enforce compliance with the Convention’s rules relating to 
the conservation and management of living marine resources and measures required by those rules, including, 
for example, the prohibition in article 66 on high seas salmon fishing, the application of articles 63(2) and 
116 in the Central Bering Sea in light of the new Pollock Convention, and the application of articles 66, 116 and 
192 in light of the United Nations General Assembly Resolutions creating a moratorium on large-scale high seas driftnet 
fishing. 

d. at 51 (emphasis added). 

2° The Bering Sea Pollock Convention, supra note 122. 

7 The U.S. view is reflected in Article 30(5) of the Straddling Stocks Agreement, quoted in note 145 infra, and 
f course extended in the direct application of the compulsory dispute settlement provisions of the LOS Con- 
ention to subregional, regional, or global fisheries agreements relating to straddling fish stocks or highly migra- 
ory fish stocks. See supra note 78. 

'% Since they were signatories, a question is nevertheless posed regarding the impact of Article 18 of the Vienna 
sonvention on the Law of Treaties, supra note 38. 
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fich stocks.”*’ Just because Part XV carries section 1, including Article 281, with it, however, 
dies not mean that the result under the Straddling Stocks Agreement would necessarily be 
th= same as that reached in the instant case. The underlying question would no longer 
stuctly be one of dispute settlement provisions of two different treaties. Part XV of the LOS 
Convention is in effect incorporated by reference into both the Straddling Stocks Agree- 
m=nt and the agreement in question. 

This incorporation provides an explicit benchmark against which the effect of dispute 
se-tlement provisions in other agreements may be ascertained. There is no doubt that the 
S-addling Stocks Agreement itself emerged out of difficulties in attempts to conclude and 
im plement agreements on high seas fishing. It adds important new substantive and proce- 
dı ral elements to the law of marine fisheries, including Article 30(2). Any but the most cur- 
sory study of the Agreement and its origins reveals that the application of compulsory juris- 
diztion, including provisional measures, to high seas fishing is the purpose of Article 30(2). 

The entry into force of an express agreement to apply Part XV to “agreements relating 
tostraddling fish stocks and highly migratory fish stocks” presumably constitutes either the 
amendment of a prior agreement relating to such stocks, applicable to the parties to both, 
ora subsequent agreement between those parties regarding the application of their prior 
azreement.’*' At least to the extent that the dispute settlement clauses of the prior agree- 
mant did not provide for compulsory jurisdiction, they would be overridden.” 

The parties to the Straddling Stocks Agreement are free to include other provisions re- 
garding dispute settlement in a subsequent agreement relating to straddling fish stocks or 
hizhly migratory fish stocks. Doing so might pose a conflict between the “later in time” rule 
amd the objectives of Article 30(2) of the Straddling Stocks Agreement. Whether by virtue 
o: the interpretive canon that the specific governs the general, or otherwise, the express 
provisions of Article 30(2) suggest that a higher degree of specificity in subsequent fisheries 
agreements would be required to evidence agreement to derogate from compulsory juris- 
d_ction under Part XV.’ During the potentially lengthy transitional period in which fish- 
e- es agreements are concluded after some of their parties have joined the Straddling Stocks 
Agreement but before others have done so, there would also be a question of how to apply 
th= later-in-time rule even if apposite. One hopes that lawyers advising governments would 


2 See supra note 78. 
2 See supra note 78 and infra note 145. The effect of paragraphs 3 and 4 of Article 8 of the Straddling Stocks 
As-eement is that 


[w]here a subregional or regional fisheries management organization or arrangement has the competence 
to establish conservation and management measures for particular straddling fish stocks or highly migratory 
fish stocks, .... 


...[0] nly those States which are members of such an organization or participants in such an arrangement, 
or which agree to apply the conservation and management measures established by such organization or 
arrangement, shall have access to the fishery resources to which those measures apply. 


It vould be extraordinary to conclude that this means the Straddling Stocks Agreement requires states (on pain 
of >eing bound by the decisions anyway) to join an organization or arrangement that excludes compulsory juris- 
diction in derogation of the Straddling Stocks Agreement itself. 

3I See Vienna Convention on the Law of Treaties, supra note 38, Art. 31(3) (a). Article 30(2) of the Straddling 
Stucks Agreement refers to “agreement|[s] relating to straddling fish stocks or highly migratory fish stocks,” and 
no. merely to those that implement the Straddling Stocks Agreement. It thus would appear to apply in principle 
tc Doth existing and future agreements. 

~ Careful consideration of the dispute settlement provisions of a particular prior agreement might also reveal 
the possibility for harmonizing them with the introduction of compulsoryjurisdiction under the Straddling Stocks 
Ag-eement. For example, with specific reference to the CSBT Convention, ratification of the Straddling Stocks 
Ag-eement could itself be regarded as an execution of the obligation of the parties to continue to seek means to 
resolve their disputes under Article 16 of the CSBT Convention, quoted supra note 20. A similar result could be 
rezched under dispute settlement provisions of existing agreements calling for consultation. See supra note122. 


= See supra note 130. 
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seek to ensure that, whatever the intent of the parties, it is clearly and expressly stated in 
new agreements relating to straddling stocks and highly migratory stocks." 

The arbitral tribunal itself appears to have believed that the jurisdictional problems posed 
by the case before it would be essentially resolved by the Straddling Stocks Agreement.” 


Fishing Interests 


It can be argued that the practical effect of the SBT award is to allow high seas fishing to 
continue while precluding direct enforcement of the flag state’s concomitant duty to con- 
serve and manage living resources. That conclusion is not necessarily correct. If itis correct, 
it poses other problems. The issue is not addressed in the award. 

What if parties to a regional fisheries agreement like the CSBT Convention interpret it to 
permit them, either directly or as a countermeasure, to take enforcement measures beyond 
the EEZ with respect to foreign fishing they believe to be in violation of that agreement?” 
Might the award mean that the flag state, if a party to the agreement, may not be able to con- 
test that action under the compulsory jurisdiction provisions of the LOS Convention?” If 
compulsory jurisdiction over high seas fishing was included in the LOS Convention to protect 
and balance the interests of both distant-water fishing states and coastal states in both free- 
dom of fishing and conservation, why should regional fisheries agreements that presumably 
have the same goal be interpreted to permit judicial protection of one but not the other? For 
how long would governments tolerate a system in which courts did so? Is it better for courts 
to protect neither the right to fish nor the duty to conserve on the high seas than to protect 
both? Which approach better promotes stability in the law of the sea? 

Japanese fishing was subject to the limitations specified in the ITLOS provisional measures 
order for a year. Japan also made concessions to Australia and New Zealand that narrowed 


134 The new Western and Central Pacific Agreement regarding highly migratory stocks expressly incorporates 
the dispute settlement provisions of the Straddling Stocks Agreement. See discussion infra at notes 140, 142. 


135 Immediately before the dispositif, the award states: 


Finally, the Tribunal observes that, when it comes into force, the [Straddling Stocks Agreement] ... should, 
for States Parties to it, not only go far towards resolving procedural problems that have come before this Tri- 
bunal but, if the Convention is faithfully and effectively implemented, ameliorate the substantive problems 
that have divided the Parties. The substantive provisions of the Straddling Stocks Agreement are more de- 
tailed and far-reaching than the pertinent provisions of UNCLOS or even of the CCSBT. 


The tribunal then paraphrases the dispute settlement provisions (quoted supra note 78) applying Part XV of the 
LOS Convention to both the Straddling Stocks Agreementand other agreements relating to straddling fish stocks 
and highly migratory fish stocks. Award, supra note 15, para. 71. ' 

The award does not advert to the potential problem posed by the 1993 FAO compliance agreement. That 
agreement was designed to strengthen enforcement of the high seas conservation obligations arising under the 
LOS Convention by elaborating on flag state duties and restricting the reflagging of noncomplying fishing vessels. 
Like the Straddling Stocks Agreement, its conclusion was called for by Agenda 21 of the 1992 UNCED. Unlike the 
Straddling Stocks Agreement, it does not provide for compulsory jurisdiction; its dispute settlement clauses 
(Article IX) closely resemble those of Article 16 of the CSBT Convention. Does the SBTaward mean thata general 
agreement designed to strengthen enforcement of the conservation regime of the LOS Convention in fact 
weakens enforcement of that regime because it contains an implied covenant not to sue under the LOS Con- 
vention? SeeAgreement to Promote Compliance with International Conservation and Management Measures by 
Fishing Vessels on the High Seas, Nov. 23, 1993, in FOOD AND AGRICULTURE ORGANIZATION AND DIVISION OF OCEAN 
AFFAIRS AND THE LAW OF THE SEA, UNITED NATIONS, INTERNATIONAL FISHERIES INSTRUMENTS WITH INDEX 41, UN 
Sales No. E.98.V.11 (1998). 


'%° Spain was not successful in attempting to persuade the IC] to exclude arrest of a fishing vessel on the high 
seas from Canada’s reservation to compulsory jurisdiction regarding “disputes arising out of or concerning conser- 
vation and management measures taken by Canada with respect to vessels fishing in the NAFO Regulatory Area, 
as defined in the Convention on Future Multilateral Cooperation in the Northwest Atlantic Fisheries, 1978, and 
the enforcement of such measures.” Fisheries Jurisdiction (Spain v. Can.), Jurisdiction, 1998 ICJ REP. 432 (Dec. 4). 

187 The substantive and enforcement provisions of the Straddling Stocks Agreement may increase the impor- 
tance of this question. This is an additional reason for concluding that the award is generally not applicable to 
fisheries agreements regarding straddling stocks and highly migratory stocks concluded by parties to the Strad- 
dling Stocks Agreement. See supra notes 129-35 and corresponding text. 
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tre gap between them, The arbitral award, in unusually explicit language, suggests that, 
almough the provisional measures order would necessarily no longer be in effect, an attempt 
tc return to the status quo prior to the issuance of that order would constitute an aggrava- 
tim of the dispute.’ This raises particularly interesting questions about the relative costs 
an benefits of the award to Japan. 

The award may already have had a negative impact on Japanese fishing interests. Exactly 
ore month after the award, following years of negotiation under a chairman with a remark- 
ab e record of success at achieving accommodation and consensus in difficult law of the sea 
negotiations," on September 4, 2000, a new multilateral Convention on the Conservation 
and Management of Highly Migratory Fish Stocks in the Western and Central Pacific Ocean 
was adopted over Japan’s negative vote at the concluding session of a widely attended re- 
gicnal conference in Honolulu.” The likelihood that many participants, quite apart from 
Astralia and New Zealand, were happy about the arbitral award is slim. Some also perceived 
a -ardening of Japanese positions at the concluding session.” Be that as it may, Article 31 
of -he new regional convention they adopted expressly incorporates the dispute settlement 
previsions of the Straddling Stocks Agreement, which in turn incorporates the dispute settle- 
ment provisions of the LOS Convention.'* 

Regional fisheries negotiations in the last few years make clear that the Straddling Stocks 
Agreement provides the only widely acceptable blueprint for promoting stability in high seas 
fisheries relations, which in turn significantly affects stability in the law of the sea in general. 
The Agreement consciously uses compulsory jurisdiction as a common refuge from the 
storm of disagreement. One would think Japanese fishing interests in particular might have 
benefited from an award that gently eased the way in. 


V. DAMAGE CONTROL 


What if the foregoing analysis is at least partly correct? What might Japan and other states 
doto limit the potentially adverse affects of the award? Three things that might be done can 
rezsonably be viewed as consistent with the award. If enough governments take such steps, 
the influence on future cases is likely to be decisive, and the problem of precedent contained. 


— States could effectively overrule the result with respect to fisheries matters—as the 
arbitral tribunal itself apparently acknowledged—by ratifying the Straddling Stocks 
Agreement and encouraging others to join them by becoming party to both the 


13 Award, supra note 15, paras. 67-70. The possible implication is that the duty not to aggravate or extend a 
dispute, typically invoked in provisional measures orders, is relevant, at least in some circumstances, even when 
thealispute is not pending before a tribunal. 

19 The chairman, Ambassador Satya N. Nandan, was rapporteur of the Second Committee throughout the 
Trid UN Conference on the Law of the Sea and chaired important informal negotiations at the conference. He 
subsequently headed the UN law of the sea office, chaired the negotiations for both the Agreement Implementing 
Pa>. XI of the LOS Convention and the Straddling Stocks Agreement, and is currently secretary-general of the 
In-ernational Seabed Authority. 

19 “The result of the vote was 19 in favour, 2 against (Japan and Republic of Korea), with three abstentions 
(CHina, France and Tonga).” Multilateral High-Level Conference on the Conservation and Management of Highly 
Mezatory Fish Stocks in the Western and Central Pacific, Final Act n.7 (Sept. 5, 2000) (on file with author), at 
<h=p://www.oceanlaw.net/texts/index.htm> (note 7 is notincluded in the Web version). The Japanese represen- 
tate did notsign the final act. Political concerns regarding the provisions dealing with the participation of Taiwan 
ani French overseas territories, respectively, may have prompted the abstentions of China and France. 

a This may not be the kind of effect the arbitral tribunal expected. See text at notes 138 supra and 149 infra. 

= See supra note 78. There is an exception in Annex I, paragraph 3 of the new convention on the western and 
cem_ral Pacific, supra note 140: disputes with a “fishing entity” (a reference to Taiwan) “shall, at the request of 
eitzer party to the dispute, be submitted to final and binding arbitration in accordance with the relevant rules of 
the Permanent Court of Arbitration.” 
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Agreement and the LOS Convention.” The arbitral tribunal itself appears to have 
regarded this as a positive development.’ 


— With respect to matters other than fisheries, it could help to instill a sense of cau- 
tion in applying the award if governments made clear that the award is not in their 
view necessarily relevant to the relationship between other agreements and the 
compulsory jurisdiction provisions of the LOS Convention or other treaties. 


— Finally, governments might declare that, absent an express provision, they do not 
generally regard the presence, in treaties to which they are party, of dispute settle- 
ment clauses that do not establish compulsory jurisdiction as excluding compulsory 
jurisdiction under the LOS Convention or other treaties. Such declarations would 
place the burden on the party advocating an implied exclusion of compulsory 
jurisdiction. 

Cautious governments often prefer to say nothing until a specific issue arises. The purpose 
is presumably to keep options open. Silence, however, risks a broad interpretation of the prec- 
edential effect of the award, which could prejudice interests not only in the compulsory juris- 
diction provisions of the Law of the Sea Convention, but also in comparable provisions of other 
treaties. It also overlooks the fact that drafting decisions need to be made regarding com- 
promissory clauses in new treaties. These problems are not likely to disappear on their own. 


VI. CONCLUSION: HARMONIZING THE MODELS 


If the political process seriously deadlocks, arbitrators and adjudicators may be called 
upon under the LOS Convention to act in some measure as conservators of last resort.” 
The underlying questions of whether and when a tribunal should intervene as conservator 
of last resort are important. The award suggests that the arbitral tribunal did not exclude 
such a role, but discerned no need for it in the SBT case.'* 

While the conclusion that a tribunal has some role as conservator largely derives from the 
substantive model of the LOS Convention, the suggestion that the role is assumed as a last 
resort largely derives from the procedural model. ‘The former emphasizes the need to ensure 
compliance with the conservation and environmental norms of the Convention; the latter 
emphasizes circumspection in displacing the political process, and eschews the role of con- 
tinuing alternative manager of the scientific and technical issues and allocation quarrels that 


1483 See supra notes 129-35 and corresponding text. Still, cases have a way of surviving treaties that alter their 
precise holdings. The mystique of Lotus persists notwithstanding the reversal suffered by its holding in Article 11 
of the 1958 Convention on the High Seas (repeated in Article 97 of the LOS Convention). 

144 See supra note 135. 


145 The term is mine. The argument in support of such a role for arbitrators and adjudicators is substantially 
strengthened by the dispute settlement provisions (Arts. 27-32) of the Straddling Stocks Agreement, supra note 
53. Articles 7(5), 16(2), and 31(2) regarding provisional measures contemplate the need “to prevent damage to 
the stocks in question.” Article 30, paragraph 5 provides: 


Any court or tribunal to which a dispute has been submitted under this Part shall apply the relevant pro- 
visions of the [LOS] Convention, of this Agreement and of any relevant subregional, regional or global 
fisheries agreement, as well as generally accepted standards for the conservation and management of living 
marine resources and other rules of international law not incompatible with the Convention, with a view to 
ensuring the conservation of the straddling fish stocks and highly migratory fish stocks concerned. 


"S This conclusion appears to be the import of the observation regarding Article 300 of the LOS Convention 
concerning good faith and abuse of rights: 


The Tribunal does not exclude the possibility that there might be instances in which the conduct of a State 
Party to UNCLOS and to a fisheries treaty implementing it would be so egregious, and risk consequences of 
such gravity, that a Tribunal might find that the obligations of UNCLOS provide a basis for jurisdiction, having 
particular regard to the provisions of Article 300 of UNCLOS. While Australia and New Zealand in the 
proceedings before ITLOS invoked Article 300, in the proceedings before this Tribunal they made clear that 
they do not hold Japan to any independent breach of an obligation to act in good faith. 


Award, supra note 15, para. 64. 


3°) THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 95:277 


typically plague conservation negotiations. Harmonizing the two requires a subtle appre- 
ci=tion of the circumstances concerned. 

An urgent need for intervention is itself a requirement for provisional measures.'*” More- 
over, the risk of rapid imposition of provisional measures may encourage self-restraint and 
negotiation.” On the other hand, progress in narrowing the dispute following a provisional 
measures order may occur in the often substantial period required for preparation of the 
pa-ties’ memorials on the merits. The difficulty in fashioning final conservation judgments 
of indefinite duration at the merits stage, and the likelihood that a tribunal may be asked 
thereafter to address disputes regarding the judgment or changes in circumstances, accen- 
tuetes the problem of interfering with the political process in the long term. Accordingly, 
the same measure of caution appropriate at the merits stage may not be appropriate at the 
provisional measures stage. . 

Without regard to the precise legal grounds invoked for dismissal in the SBTaward (which 
ccald exclude the same pattern in a future case), if one focuses only on the result, there is 
scmething to be said for the message sent by the combined actions of the two tribunals in 
the case: where conservation is at risk, the parties will be placed under the supervision of 
a banding provisional measures order that is likely to restrain fishing for at least one season; 
this will be done on the understanding that, if the parties show significant progress in 
resolving matters on their own, the tribunal may withdraw from the matter by the time it is 
rezdy to decide preliminary objections or other issues on the merits; this, in turn, will be 
dene on the understanding that the parties continue to make progress and do not revert 
to -he status quo ante.’” The legal justification for such an approach is that the tribunals 
ar= seeking to enforce both the substantive norms of the Convention (conservation and 
management) and its procedural allocations of primary responsibility for achieving those 
gcals (adoption of conservation and management measures through arrangements or 
organizations established by the states concerned). 

Whether a jurisdictional approach in general, and the good faith and abuse-ofright 
previsions of Article 300 in particular, are the most appropriate bases for deciding when a 
ccmservation dispute is ripe for adjudication is a different matter.’ The implication that 
disDutes excluded from compulsory jurisdiction can be heard as cases about good faith and 
atuse of right may in itself be regarded as a troubling departure from the procedural model. 
There is reason for concern even if (as seems plausible) the implication does not extend to 
th= exceptions to compulsory jurisdiction contained in section 3 of Part XV. 

The reference in the award’ to the risk of grave consequences as a justification for judi- 
ciz. intervention on the merits can be understood to reflect something of the alternative 
stendard for provisional measures set forth in Article 290(1) of the LOS Convention, which 
penmits judicial intervention “to prevent serious harm to the marine environment.”'” The 
ur derlying justification for judicial intervention on the merits may be found in the fact that 
a n2gotiating deadlock among the parties allows unrestrained (or under-restrained) activi- 
tie= to continue that seriously implicate conservation and environmental duties owed to the 
in-ernational community as a whole (or at least to all parties to the LOS Convention). The 
isst.e would be neither jurisdiction as such nor egregious conduct as such, but ripeness 


T£ See supra note 26. 

-2 The possibility of provisional measures is adverted to at several points in the Straddling Stocks Agreement, 
suggesting perhaps a greater expectation of intervention. See supra note 145. 

™ See Award, supra note 15, paras. 67~70. 

P See supra note 146. 

= Id. 

= See supra note 29. 

© The analogy in municipal law might be public interest or ordre public. Because the underlying substantive 
obj=tives are stated in the Convention, and the article on provisional measures makes clear that judges and arbi- 
trascrs are expected to implement them, I do not believe it necessary to reach further for a general theory of 
pubic-interest norms in international law to justify such an approach. 
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measured by an objective standard that focuses on the likelihood of continuing deadlock 
and the gravity of the risks posed to the environment by the respondent’s alleged breach 
of conservation and management obligations. 

If all that was decided in fact in the SBT arbitration is that the dispute had not yet passed 
a threshold at which the failure to reach agreement under the CSBT Convention was 
deemed likely to seriously prejudice conservation and environmental obligations under the 
LOS Convention, then one might form a different understanding of the award. Among 
other things, it would become possible that the arbitral tribunal, notwithstanding its state- 
ments to the contrary, did not entirely reject the argument that there was as yet no dispute 
ripe for adjudication on the merits, particularly in light of the narrowing of differences and 
other progress the tribunal pointedly noted had been made since the provisional measures 
order a year earlier. From this perspective, all it would really have decided is that it was not 
yet appropriate to step in as conservator of last resort. 

Whether the arbitrators envisaged such an interpretation is not the question. Lawyers and 
judges look for those elements of the accumulated learning in the law, including precedent, 
that help in arriving at a reasonable resolution of the problem before them, and that point 
to a desirable evolution of our understanding of the law and its administration. 

If there is an alternative that emphasizes harmonization of political and judicial settle- 
ment of disputes in the context of fisheries conservation, that alternative may have broader 
application. An emphasis on harmonization reflects the underlying view that, absent an 
express indication of a contrary intent, one should attempt to give effect to all of the agree- 
ments of the parties by first inquiring whether it is possible to reconcile them. The effort 
that judges might expend on resolving a conflict between different dispute settlement 
clauses might better be expended on finding ways to avoid that conflict by harmonizing the 
dispute settlement clauses. 

One possibility is to establish a temporal relationship between different dispute settlement 
clauses that reflects the underlying view that, where reasonably foreseeable, voluntary 
resolution of disputes is to be preferred. The ripeness test for adjudication on the merits 
(but not necessarily for provisional measures) would be the plausible likelihood of voluntary 
resolution of the dispute in a reasonable time under the procedures contemplated by the 
agreement that does not provide for compulsory jurisdiction. This test is different from a 
jurisdictional requirement that good faith efforts to achieve a voluntary settlement have 
failed. Aregime-building conception rooted in the treaty that provides for compulsory juris- 
diction would inform the question of jurisdiction as such—that is, whether a tribunal has 
the authority to prescribe provisional measures or decide the merits—but there could be 
significant deference to a Westphalian conception in determining when a tribunal would 
actually proceed to adjudicate and decide the merits. 

There are doubtless other possibilities for harmonization both of the different dispute 
settlement clauses and of the contrasting Westphalian and regime-building conceptions. 
They depend largely on the particular treaties and issues involved. Some characteristics, 
however, are common to any approach that emphasizes harmonization. At least four merit 
particular attention. 


— First, there is no presumption a priori for or against compulsory jurisdiction. Neither 
the Westphalian conception nor the regime-building conception is necessarily 
dominant. 


— Second, so long as harmonization is possible, the issue is not jurisdiction as such or 
admissibility of the claim in the abstract. For example, a tribunal could retain 
jurisdiction while declining to adjudicate the merits for the time being in light of the 
agreement of the parties regarding alternative procedures. Among other things, 
this possibility means that the standards for provisional measures would not be 
affected; in particular, prima facie jurisdiction would persist. 
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— Third, the textbook maxims for determining which legal instrument prevails in the 
event of a conflict would be irrelevant to the extent that harmonization could be 
effected. 


— Fourth, even if harmonization of the dispute settlement clauses proves impossible, 
harmonization with the object and purpose of the relevant substantive regimes 
remains possible. Pursuant to the basic rule that terms are to be understood in the 
context of the instrument as a whole, primary emphasis in determining whether 
jurisdiction exists should be given to the underlying relationship between com- 
pulsory jurisdiction and the object and operation of the underlying substantive 
regimes. Mechanical application of the later-in-time maxim, the maxim that the 
specific governs the general, or other maxims should be avoided, especially when the 
practical effect of their application is to create a presumption against compulsory 
jurisdiction established by long-term global regimes. 


an attempt simultaneously to apply widely different conceptions of the nature of the 
international legal system to the resolution of an issue mav seem less orderly than some 
mizht wish. But the vision of law as a largely autonomous order is itself contested. Both the 
Westphalian conception and the regime-building conception now influence the expecta- 
tions of governments and other constituencies of international law. If compulsory juris- 
diction is peripheral to the former conception, it is undoubtedly more central to the latter. 

he reality is that we find ourselves in an international legal system in transition. The 
death of the state pronounced by some free market and globalization theorists at the end 
of -he twentieth century is, to recall Mark Twain’s turn of phrase, likely to prove as much 
ofan exaggeration as the comparable predictions by Karl Marx in the previous century.'** 
Nevertheless, this period has witnessed increasing legal and practical constraints on uni- 
lateral action as the principal means for encouraging compliance with international legal 
oLigations, including restraints on the use of force and on interference with trade and 
ccmmunications. These restraints are especially relevant to the enforcement of obligations 
win respect to activities beyond the aggrieved state’s jurisdiction. If the Westphalian con- 
ception relies upon the freedom ofa state to take action to protect its interests as a principal 
lax enforcement mechanism, that very conception may suggest that, to the extent such 
frezdom of action is limited, the system may be unable to bear the weight of accumulated 
grizvances unless alternative means are devised to achieve the same ends. The right to sue 
is one such alternative. From this perspective, a presumption against compulsory juris- 
di=ion—whether rooted in the Westphalian origins of modern international law or in the 
maxims of the law of treaties—would seem to be in tension, in the most fundamental sense, 
wi: the goals not only of the United Nations Charter, but of the open system of trade and 
communications promoted by some of the most widely accepted regime-building treaties 
in the world, including the WTO agreements as well as the LOS and ICAO Conventions and 
re.ated instruments. 

The Westphalian and regime-building models do not necessarily and inevitably contradict 
ore another if the role of compulsory jurisdiction in relation to both is carefully considered. 
At east for the time being, one of the most significant contributions courts can make may 
be to find areas of confluence and accommodation between the two conceptions of the 
in-ernational order during the foreseeably substantial period in which neither can be ig- 
ncred. Reconciliation of the tensions between the values that guide us is one of the impor- 
tant things we ask of law and legal process. 


“In considering this issue in the context of regional integration, we must be cautious not to confuse the region 
witt the world. Not only empires, but federal or otherwise decentralized entities of continental proportions are 
hascly unknown to the state system. The relationship between continental entities imagined in George Orwell’s 
1934 was decidedly Westphalian in the worst sense. 


THE UNITED STATES AND ITS TREATIES: 
OBSERVANCE AND BREACH 


By Detlev F. Vagts* 


The commitment of the United States to its treaty obligations has recently been put in 
question by two persistent histories of treaty violation—the refusal to pay U.S. United Nations 
dues in full until the contentious and tenuous settlement of early 2001 and the repeated 
failure to advise alien prisoners of their rights under the Vienna Convention on Consular 
Relations.’ Official advocacy of an antimissile defense system has also raised concern about 
the United States’ continuing fidelity to the Anti-Ballistic Missile Treaty. 

What is especially unsettling is the change in the style of verbalization that has accompa- 
nied these breaches. In the past, the courts and the political branches consistently acknowl- 
edged that on a different plane treaties are binding upon the United States and that, if the 
United States breaches one, it has an obligation to set the matter straight. In recent years, 
however, the executive, Congress, the courts, and influential commentators have each 
conspicuously verbalized the idea that the later-in-time rule is the final answer and that the 
binding effect of international law carries little weight. This attitude, at a time when many 
foreigners distrust the United States as too powerful and too aware of that power, jeop- 
ardizes the conduct of our foreign affairs. 

This article reviews the practice of the United States as regards its treaty obligations, 
including both what it does and what it says about its behavior. Part I surveys the most 
obvious body of materials, those generated by three doctrines of American constitutional 
law—the later-in-time rule, which allows later statutes to override treaty provisions; the 
doctrine that some treaties are not self-executing and require further congressional action; 
and the doctrine that favors interpreting statutes so as not to override treaty obligations. 
Part I then examines the statements made by the courts in these cases, particularly when 
they have not upheld the treaty claim as a matter of domestic law. Typically, they have 
acknowledged a different, penumbral obligation that should not be disregarded—often 
referred to as the “interest and honor” of the United States. That part also surveys American 
scholarship about the binding quality of treaties. Part II] attempts an overall view of United 
States behavior vis-à-vis treaty obligations, trying to include as many cases as possible other 
than those arising from congressional action or inaction. Part IV concludes that the U.S. 
record has not been as negative as some have feared but that anxieties have been needlessly 
fueled in recent years by the reckless language of both officials and scholars. 


I. THE CONSTITUTIONAL STATUS OF TREATIES 
Origins of the Later-in-Time Rule 


Article VI of the Constitution establishes the status of treaties in U.S. law, placing them 
on an equal footing with statutes as the “supreme law of the land.” Accordingly, the first of 


* Of the Board of Editors. I am grateful to Ryan A. Kane for his valiant research assistance. 


1 In this article no distinction is made between treaties in the sense used in Article II of the Constitution and 
other international agreements. 
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tkrse reasons usually given for the later-in-time rule interprets this equality to mean that the 
lar=st sovereign act should govern. Proponents of the second reason see no justification for 
preferring an act in which only two parties—the president and the Senate—cooperate over 
on= in which the House of Representatives also participates. Those who advance the third 
rézson argue that interference by the courts would impede the proper functioning of the 
poltical branches in foreign affairs. These reasons have prevailed over various arguments, 
inc-uding the view that the treaty is created not just by the action of American agencies but 
requires action by foreign parties and is thus a contractual commitment. 

“Lhe later-in-time rule dates from the mid-nineteenth century. There is good reason to 
be :eve that the rule would not have commended itself to the founders’ generation. But 
changes in both intellectual approaches to the law of nations and the U.S. posture in 
irt=rnational relations made the 1850s and later years more hospitable to the idea of con- 
gressional supremacy over treaties. 

Jehn Jay commented on the unilateral repealability of treaties in The Federalist, calling the 
idea “new and peculiar to this country.” 


Others, though content that treaties should be made in the mode proposed, are 
averse to their being the supreme laws of the land. They insist and profess to believe, that 
treaties, like acts of the Assembly, should be repealable at pleasure. ... [L]et us not 
forget that... as the consent of both [parties] was essential to their formation at first, 
so must it ever afterwards be to alter or cancel them.’ 


Fepealability was a lively issue in 1798, when the annulment of treaties with France was 
bezag discussed. The executive considered the continuing effect of these agreements but 
ccrcentrated on whether there were adequate grounds in international law for setting them 
asize—frequently consulting Vattel in the process.* When Congress finally passed a statute 
pu-porting to abrogate the agreements,” it included a preamble asserting that the French 

<= violated them as justification for termination.® The notion of a later-in-time rule had 
yet <0 be conceived. 

m 1842 the Senate concurred in a statute that eventually generated the first later-in-time 
litization by overriding provisions of a treaty with Russia. An amendment making it explicit 
the’. the act overrode treaty provisions was rejected. As one senator observed: “|T] his matter 
of creaking up commercial treaties by a mere proviso was one which the Senate should not 
sar.-tion. It was too dangerous an experiment.” Thus, in 1342 Congress was not yet con- 
vied that the later-in-time rule was the governing law; nor were the attorneys general of 
the time, though they leaned in that direction.’ 

“he real progenitor of the rule was Justice Benjamin Robbins Curtis. He first enunciated 
it za circuit in Taylor v. Morton,’ which involved a tariff controversy. In an 1832 treaty, the 
U-iited States had promised most-favored-nation treatment with respect to tariffs on imports 
from Russia. The Tariff Act of 1842 lowered the duty on hemp from Bombay to $25 per ton, 
whe keeping the duty on Russian hemp at $40. Curtis decided that this congressional 
action superseded the treaty provision so that Russian hemp would continue to be taxed at 
$4® per ton. Curtis vividly described the problems that such a violation of the treaty would 


*““HE FEDERALIST NO. 64, at 436 (J. Cooke ed., 1961). 

> al, at 436-37. 

* DANIEL GEORGE LANG, FOREIGN POLICY IN THE EARLY REPUBLIC: THE LAW OF NATIONS AND THE BALANCE OF 
PONER 96-97, 137-39 (1985). 

*This assumption by Congress of the power to terminate a treaty because of the other party’s breach seems 
strange after two hundred vears of presidential exercise of the prerogative. See RESTATEMENT (THIRD) OF THE 
FORLIGN RELATIONS LAW OF THE UNITED STATES §339 (1987). 

*= ANNALS OF CONG. 2123 (1798). 

“11 CONG. GLOBE, 27th Cong., 2d Sess, 941 (1842). 

~ Compare 5 Op. Att'y Gen. 333, 345 (1851), with 6 Op. Att'y Gen. 658, 651 (1854). 

“23 F. Cas. 785 (C.C.D. Mass. 1855) (No. 13,749), aff'd on other grounds, 67 U.S. (2 Black) 481 (1862). 
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through friendly negotiations and a new agreement. I was, therefore, not prepared to 
learn through the medium of that great tribunal that there was a way recognized in the 
law and practice of this country whereby your Government could release itself from 
treaty obligations without consultation with or the consent of the other party to what 
we had been accustomed to regard as a sacred instrument.” 


kronically, the Act of 1888 was in its turn canceled by the later-in-time rule. A convention 
wiih China in 1894 permitted the exit and return of Chinese laborers under specified con- 
ditions and was ruled by the attorney general to have set aside the legislative prohibition.” 

Wo later-in-time cases were brought before the Supreme Court for some decades, and the _ 
op-nions that cited those authorities almost always turned out instead to embrace the 
ho.ding in The Charming Betsy that, if possible, later statutes should be interpreted so as not 
to override prior treaties.” In a tangential application of the later-in-time rule in Rainey v. 
U-wted States, the Court doubted that there was a conflict between a new tax on Americans’ 
use of foreign-built yachts and the 1815 treaty with Britain.” It added almost as an aside that 
if <nere were, the tax law would prevail. The decision was handed down in 1914 and was not 
protested by Britain, apparently because of other concerns. During World War I, the lower 
ccurts repeatedly held that the selective-service legislation overrode treaties protecting 
foreign nationals from conscription.” 

Dne case is worth mentioning here because it involves the Supreme Court’s reaction to 
a breach by the United States of one of its obligations, albeit not of a treaty and hence not 
in.wlving the later-in-time rule. Perry v. United States involved U.S. obligations affected by 
gcing off the gold standard.” Chief Justice Hughes stated that “the right to make binding 
otägations is a competence attaching to sovereignty.”* A footnote explains: 


This is recognized in the field of international engagements. Although there may be no 
judicial procedure by which such contracts may be enforced in the absence of the consent 
of the sovereign to be sued, the engagement validly made by a sovereign state is not with- 
out legal force, as readily appears if the jurisdiction to entertain a controversy with re- 
spect to the performance of the engagement is conferred upon an international tribunal.” 


The Court maintained that, “[w]hile the Congress is under no duty to provide remedies 
though the courts, the contractual obligation still exists and, despite infirmities of pro- 
cecure, remains binding upon the conscience of the sovereign.” In their dissent to all of 
. th= Gold Clause Cases, the “Four Horsemen” warned in gravest terms about the consequences 


of zhe proceedings: “Loss of reputation for honorable dealing will bring us unending 


humiliation; the impending legal and moral chaos is appalling.” 


The final resort to the rule before 1945 extended it to cover the overruling of a prior 
executive trade agreement in United States v. Rathjen Brothers. 


€ Letter from Chang Yen Hoon, minister plenipotentiary of China, to James G. Blaine, U.S. secretary of state 
(Jy 8, 1889), 1890 FOREIGN RELATIONS OF THE UNITED STATES 132, 133. 

* Emigration Convention, Mar. 17, 1894, U.S.-China, 28 Stat., 1210, 6 Bevans 691. The ruling is found at 21 Op. 
Att + Gen. 68 (1894). 

= Murray v. The Charming Betsy, 6 U.S. (2 Cranch) 64, 118 (1804). 

* Rainey v. United States, 232 U.S. 310 (1914). 

€ Ex parte Blazekovic, 248 F. 327 (E.D. Mich. 1918); United States ex rel. Pfefer v. Bell, 248 F. 992 (E.D.N Y. 
19. 3); Bx parte Larrucea, 249 F. 981 (S.D. Cal. 1917). For a similar case with respect to 1948 draft legislation, see 
Uried States v. Gredzens, 125 F.Supp. 867 (D. Minn. 1954). 

“F294 U.S. 330 (1935). 

Z Id. at 353. 

= Id. n.3. 

“* Id. at 354. 

* Perry, 294 U.S. at 381. 

137 F.2d 103 (C.C.P.A. 1943). 
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The Later-in-Time Rule Since World War IT 


The postwar period has seen some activity concerning the rule but not a real upsurge. In 
one of the most striking cases, Diggs v. Shultz,’ the conflict was between a United Nations 
Security Council resolution of 1966 calling for economic sanctions against Southern 
Rhodesia on account of its racist policies and a 1971 statute, the Byrd Amendment, that 
called for the importation of chrome ore from Rhodesia. The Byrd Amendment derived 
from concern during the Cold War that the other major source of chrome was the Soviet 
Union.” In Diggs, the court rejected the argument that “our commitment to the U.N. has 
more force than an ordinary treaty” and that “Congress could override Resolution 232 only 
by withdrawing from the U.N. entirely.”* It concluded: 


We think that there can be no blinking the purpose and effect of the Byrd Amend- 
ment. It was to detach this country from the U.N. boycott of Southern Rhodesia in 
blatant disregard of our treaty undertakings. The legislative record shows that no 
member of Congress voting on the measure was under any doubt about what was involved 
then; and no amount of statutory interpretation now can make the Byrd Amendment 
other than what it was as presented to the Congress, namely, a measure which would 
make—and was intended to make—the United States a certain treaty violator.”° 


The Byrd Amendment embarrassed U.S. diplomacy, which led the new administration of 
President Carter to request its repeal. Congress did so in 1979. 

Racial policies in southern Africa played a different role in South African Airways v. Dole.” 
There the court held that the Comprehensive Anti-Apartheid Act of 1986, which penalized 
South Africa for its apartheid policies, had nullified the 1947 bilateral Air Transport Service 
Agreement under United States law, including its provision requiring a year’s notice of 
cancelation of rights to fly to U.S. airports.” After dramatic changes in the South African 
constitutional system, Congress passed the South African Democratic Transition Act of 1993, 
which repealed the cancelation of air rights.” 

In the 1970s and 1980s, Congress on several occasions overrode tax treaty provisions by 
making changes in the Internal Revenue Code, which gave rise to several rulings by the 
Treasury Department.” Most important, the Technical and Miscellaneous Revenue Act of 
1988 clearly enunciated the later-in-time rule by stating that “the following amendments 
made by the [1986 Tax] Reform Act shall apply notwithstanding any treaty obligation of the 
United States in effect on the date of the enactment of the Reform Act.”” Somewhat more 
tactfully, since 1988 permanent section 7852(d) of the Internal Revenue Code has read: 
“For purposes of determining the relationship between a provision of a treaty and any law 
of the United States affecting revenue, neither the treaty nor the law shall have preferential 
status by reason of its being a treaty or law.”’’ That language replaced a subsection that said: 


47 470 F.2d 461 (D.C. Cir. 1972), cert. denied, 411 U.S. 931 (1973). 

48 S, REP. NO. 92-359, at 131 (1971). The resolution in question was SC Res. 232 (Dec. 16, 1966). 
4 470 F.2d at 465 n.4. 

59 Td. at 466. 


51 See HENRY J. STEINER, DETLEV F. VAGTS, & HAROLD HONGJU KOH, TRANSNATIONAL LEGAL PROBLEMS 538 (4th 
ed. 1994). The statute that repealed the Rhodesia boycott is 91 Stat. 22 (1979), and the presidential order, 44 Fed. 
Reg. 74, 787 (Dec. 16, 1979). See also 22 U.S.C.A. §287c. 


5: 817 F.2d 119 (D.C. Cir. 1987). 

5 Air Transport Service Agreement, May 23, 1947, U.S.—S. Afr., 61 Stat. 3057. 

5t Pub. L. No. 103-149, §4, 107 Stat. 1503 (1993). In fact, enforcement of that and other provisions of the 
Comprehensive Anti-Apartheid Act had been terminated by Exec. Order No. 12,769, 56 Fed. Reg. 31,855 (1991), 
reprinted in 22 U.S.C.A. §5061 (West Supp. 2000). 

55 Rev. Rul. 80-223, 1980-2 C.B. 217; Rev. Rul. 80-201, id. at 221. See Sachs, note 59 infra, at 870-73, for further detail. 


*° Pub. L. No. 100-647, §1012, 102 Stat. 3531 (1988). This provision was nai to override a treaty with 
Switzerland in Lindsey v. Commissioner, 98 T.C. 672 (1992). 


5? LRC. §7852(d) (1994). 
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“No provision of this title shall apply in any case where its application would be contrary to 
an, treaty obligation of the United States in effect on the date of enactment of this title.” 
If tere was any doubt about Congress’s intent in making this change, the committee report 
stated that it was meant to codify “the judicially recognized doctrine regarding the 
superiority of the latest expression of the sovereign will.”” U.S. treaty partners responded 
skacply to this enactment: 


The violation of a double tax treaty by unilateral action of one contracting party under- 
mines the basis of trust existing between the two countries involved, erodes the certainty 
and security intended by international agreements and ultimately poses the question 
as to whether an international convention for the avoidance of double taxation serves 
any purpose at all if it can be altered at will by one of the contracting parties.” 


he last ten years have seen statements by all three branches asserting the later-in-time 
rus without softening language about the persistence of any other obligation. In 1988 
agents of the United States tried to persuade foreign officials concerned about the revo- 
caton of the right of the Palestine Liberation Organization to maintain an office at the 
U=ted Nations that the later statute canceled that right as if it were a defense at the 
int=rnational level.” 

-he Supreme Court invoked the later-in-time rule most recently in 1998 in Breard v. 
Goene.” There the Court denied habeas corpus and certiorari in a case involving a Para- 
gLayvan national sentenced to death in Virginia who claimed that he had not been notified 
of his right to consular advice, as stipulated in the Vienna Convention on Consular 
Re.ations. In a per curiam opinion, the Court stated that the Vienna Convention had been 
overridden by the Antiterrorism and Effective Death Penalty Act of 1996. The statement was 
made casually without the customary expression of concern about the supersession’s having 
vio.ated international law or any reference to the rule that a treaty should not be regarded 
as ewerridden unless the congressional intent is plain.” Coupled with the Court’s brusque 
treatment of the indication of provisional measures by the International Court of Justice, 
th=e elements of the opinion seemed to express indifference to the international legal system. 

Fecently, Sen. Jesse Helms, the powerful chair of the Senate Committee on Foreign 
Re=tions, restated the doctrine in unequivocal terms. Defending the failure of the United 
Sta=s to pay its assessed dues to the United Nations, he repeated the argument that 
pr=isions of ratified treaties are domestic law. As such, he asserted, 


=£- R.C. §7852(d) (1982). 

= 3. REP. NO. 100-445, at 325 (1988), reprinted in 1988 U.S.C.C.A.N. 4836. For commentary, see David Sachs, Js 
the . 2th Century Doctrine of Treaty Override Good Law for Modern Day Tax Treaties? 47 TAX LAW. 867 (1994); Richard 
L. L5ernberg, Legislative Overrides of Income Tax Treaties: The Branch Profits Tax and Congressional Arrogation of 
Auecarity, 42 TAX LAW. 173 (1989). 

© Viemorandum from the [EEC] Group of Six on Certain Treaty Override Issues (July 15, 1987), reprinted in 36 TAX 
NCES 437 (1987), and Doernberg, supra note 59, at 208. Similar language appeared in a resolution of the 
Orz=nisation for Economic Co-operation and Development (Oct. 2, 1989), reprinted in 2 TAX NOTES INT’L 30 
(19¢#). See Sachs, supra note 59, at 875. 

“The attorney general of the United States advised the United Nations as follows: 


Iam aware of your position that requiring closure of the Palestine Liberation Organization (“PLO”) Observer 
Mission violates our obligations under the United Nations (“UN”) Headquarters Agreement and, thus, 
international law. However, among a number of grounds in support of our action, the United States Supreme 
Court has held for more than a century that Congress has the authority to override treaties and, thus, 
international law for the purposes of domestic law. Here Congress has chosen, irrespective of international 
law, to ban the presence of [the] PLO.... 

Ap>.<ability of the Obligation to Arbitrate under Section 21 of the United Nations Headquarters Agreement of 
26 Ime 1947, Advisory Opinion, 1988 IC] Rep. 12, 24 (Apr. 26). Also in 1988, the later-in-time rule appeared 
am x g a series of reasons for dismissing an action aimed at terminating U.S. aid to the contras in Nicaragua. 
Com=n. of U.S. Citizens Living in Nicar. v. Reagan, 859 F.2d 929 (D.C. Cir. 1988). 


®& 593 U.S. 371, 376 (1998). . 
S ordan J. Paust, Breard and Treaty-Based Rights Under the Consular Convention, 92 AJIL 691, 692 (1998). 
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[t]reaty obligations can be superseded by a simple act of Congress. This was the inten- 
tional design of our founding fathers, who cautioned against entering into “entangling 
alliances.” 


Thus, when the United States joins a treaty organization, it holds no legal authority 
over us. We abide by our treaty obligations because they are the domestic law of our 
land, and because our elected leaders have judged that the agreement serves our 
national interest. But no treaty or law can ever supersede the one document that all 
Americans hold sacred: The U.S. Constitution.™ 


The founding fathers would have been bemused by this evocation of their intentions. They 
were reluctant to enter into entangling alliances just because, once entered into, they were 
entangling. 

The United States is likely to become embroiled in multiparty diplomatic disputes as a 
result of Havana Club Holding, Inc. v. Galleon S.A.” a case involving a trademark on a Cuban 
rum product. The lower court found that the treaty of the Organization of American States 
on intellectual property had been superseded by the Cuban Assets Control Regulations, a 
new and somewhat questionable corollary to the later-in-time rule. In its affirmance, the 
court of appeals relied on various later statutes, which thrust the dispute into the midst of 
broader controversies engendered by that legislation. 


Nonexecuted Treaties 


It is generally agreed that some treaties of the United States are not selfexecuting, that 
is, that they cannot be enforced by the courts without further action by Congress. Which 
treaties are and which are not self-executing is less clear. Constitutionally, some treaties 
cannot be selfexecuting, most notably those that obligate the United States to pay money 
to a foreign state or to foreign parties, an obligation that cannot be carried out save by 
statute.” It has also been stated, though with less clear foundation, that a treaty cannot 
create criminal law. Certain treaties have been found to be non-self-executing because the 
Senate clearly expressed such an intention or it can be implied. For present purposes, it 
suffices that there is a category of treaties that the United States is obligated to make do- 
mestically effective, although it has not done so. 

In the first litigation to consider whether a treaty had been executed, the relation of a 
nonexecuted treaty to the obligations of the United States was raised. The Court held in 
Foster v. Neilson that the treaty in question was not self-executing and therefore not the 
supreme law of the land. In response to that decision, the secretary of state reported to 
Congress, asking that the federal land grants be confirmed by legislation “on every ground 
which they could be considered; and especially on the faith and honour of the United States 
pledged in the treaty.”” A few years later, that case was overruled in United States v. Percheman.” 
Still later, in Lessee of Pollard’s Heirs v. Kibbe, Justice Baldwin indicated that he disagreed with 
the Fosterresult and concluded that “every rule and principle of national honour, faith, and 


*4 Sean D. Murphy, Contemporary Practice of the United States, 94 AJIL 352 (2000) (quoting statement of Sen. 
Helms, Jan. 20, 2000). 

8 974 F.Supp. 302 (S.D.N.Y. 1997), aff'd, 203 F.3d 116 (2d Cir. 2000). 

s For recent controversial writing on the topic, see John C. Yoo, Globalism and the Constitution: Treaties, Non-Self- 
Execution, and the Original Understanding, 99 COLUM. L. REV. 1955 (1999); Martin S. Flaherty, History Right? Historical 
Scholarship, Original Understanding, and Treaties as “Supreme Law of the Land,” id. at 2095 ; Carlos Manuel Vazquez, 
Laughing at Treaties, id. at 2154; John C. Yoo, Treaties and Public Lawmaking: A Textual and Structural Defense of Non- 
Self-Execution, id. at 2218. 


67 U.S. CONST. Art. I, §9. 

The Over the Top, 5 F.2d 838, 843 (D. Conn. 1925). 

6 97 U.S. (2 Pet.) 253 (1829). 

" Lessee of William Pollard’s Heirs v. Kibbe, 39 U.S. (14 Pet.) 353, 369 (1840) (Baldwin, J.). 
7 39 U.S. (7 Pet.) 51 (1833). 
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las, would be violated, if they [the United States] should deny their duty to comply with the 
temns of the treaty.”” “[I]f a treaty . . . is a supreme law of the land,” he continued, 


it would be a bold proposition, that an act of Congress must be first passed in order to 
give it effect as such; and equally bold to assert, as the American view of the faith of 
treaties by the law of nations, that its stipulations may be performed or not, at the 
discretion of Congress.” 


i other situations, commentators and officials of the legislative and executive branches 
herve uniformly stated that, as Wheaton put it, “[u]nder the Constitution of the United 
States, . . . it seems to be understood that the Congress is bound to redeem the national 
faith thus pledged, and to pass the laws necessary to carry the treaty into effect.” Or in Chan- 
cel or Kent's language, “If the treaty requires the payment of money to carry it into effect, 
and the money cannot be raised but by an act of the legislature, the treaty is morally obligatory 
upon the legislature to pass the law, and to refuse it would be a breach of public faith.”” 

Mevertheless, a consistent line of resistance to this reasoning was generated by the House 
of Representatives’ concern for its prerogatives vis-a-vis the Senate. That resistance surfaced 
early in our history when the Jay Treaty with Great Britain was to be ratified. The House 
resolved that 


when a Treaty stipulates regulations on any of the subjects submitted by the Constitu- 
tion to the power of Congress, it must depend, for its execution, as to such stipulations, 
on a law or laws to be passed by Congress. And it is the Constitutional right and duty of 
the House of Representatives, in all such cases, to deliberate on the expediency or 
inexpediency of carrying such Treaty into effect, and to determine and act thereon, as, 
in their judgment, may be most conducive to the public good.” 


“_ltimately, however, the House did concur in the legislation needed to bring the Treaty 
into effect and has generally been cooperative in providing the resources for commitments 
entred into by the president with the consent of the Senate.” In other cases where the 
co-rts have found a treaty to be non-self-executing, the other party has been forced to rely 
upon the interest and honor of the United States to carry cut the bargain.” The United 
Sta-es recently rectified its conspicuous and persistent failure to execute a commitment by 
ag-=eing to pay the arrearages of its United Nations dues.” 


Pre-Treaty Interpretation 


Smee 1804 it has been established doctrine that, if at all possible, the courts should con- 
str a later statute so as not to overrule a prior treaty if such construction is reasonably 
possible.” A striking application of the Charming Betsy rule can be found in Chew Heong v. 
Unéed States,’ decided on the same day as the Head Money Cases.’ Chew Heong was a Chinese 


™39 U.S. (14 Pet.) at 377. 

7 Id. at 388. 

7 HENRY WHEATON, ELEMENTS OF INTERNATIONAL LAW §266 (photo reprint 1936) (8th ed. 1866). 

7 1 JAMES KENT, COMMENTARIES ON AMERICAN LAW 155 (photo reprint 1971) (1826-30). 

*3 ANNALS OF CONG. 771 (1796). 

7 For a review of these episodes, see LOUIS HENKIN, FOREIGN AFFAIRS AND THE UNITED STATES CONSTITUTION 
204-6 (2d ed. 1996). See also Appropriations of Money, 5 Moore DIGEST §759, at 224~33. 

* Fg., Canadian Transp. v. United States, 663 F.2d 1081 (D.C. Cir. 19803; Diggs v. Richardson, 555 F.2d 848, 
851 D.C. Cir. 1976). 

” For a report, see Sean D. Murphy, Contemporary Practice of the United States, 95 AJIL 389 (2001). 

% Murray v. The Charming Betsy 6 U.S. (2 Cranch) 64, 118 (1804). For a recent survey, see Curtis A. Bradley, 
The Charming Betsy Canon and Separation of Powers: Rethinking the Interpretive Role of International Law, 86 GEO. LJ. 
479 1998). Bradley concentrates on conflicts between statutes and customary international law; the case for 
cons ruing statutes not to conflict with treaties is stronger than that for avoiding conflict with custom. 

F112 U.S. 536 (1884). 

8 _12 U.S. 580 (1884). 
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laborer who had left the United States in 1881 and sought to return in 1884 but was con- 
fronted with the provisions of later-enacted. statutes requiring that he show a certificate 
issued by a United States collector of customs. Justice Harlan noted that the applicant could 
not have complied with this provision and declined to give it retroactive effect: 


[T]he court should be slow to assume that Congress intended to violate the stipulations 
of a treaty, so recently made with the government of another country. “There would no 
longer be any security,” says Vattel, “no longer any commerce between mankind, if they 
did not think themselves obliged to keep faith with each other, and to perform their 
promises.”. .. Aside from the duty imposed by the Constitution to respect treaty stipu- 
lations when they become the subject of judicial proceedings, . . . the honor of the 
government and people of the United States is involved in every inquiry whether rights 
secured by such stipulations shall be recognized and protected.” 


Justice Field dissented in an opinion stressing the congressional concern that, “from the 
unnumbered millions on the opposite shores of the Pacific, vast hordes would pour in upon 
us, overrunning our coast and controlling its institutions.”** He then defended the later-in- 
time rule in terms parallel to those in the Head Money Cases and the opinion in the Chinese 
Exclusion Case, which he wrote for the Court fifteen years later.” 

Recent years have seen actions by the United States that both expand and contract the 
Charming Betsy rule. In the case involving the Palestine Liberation Organization and its 
observer branch at UN headquarters, the United States district court, in the view of some 
commentators, went to extremes in shutting its eyes to the obvious intent of Congress in 
violation of the Headquarters Agreement.” On the other hand, in the Internal Revenue 
Code Congress not only reaffirmed the later-in-time rule, but also sought to nullify the 
Charming Beisy rule, on the ground that the multiplicity of tax treaty provisions made it hard 
to know which ones Congress intended to overrule so that no preference as to interpreta- 
tion should be given to the treaty.’ 


Il. THE PENUMBRAL OBLIGATION 


We now turn to examine the basis of a treaty obligation in those cases where the 
Constitution does not establish it. In astronomy it is sometimes easier to see objects when 
there is an eclipse; similarly, the penumbral obligation of treaties becomes most apparent 
when the courts find that they cannot enforce an agreement. In terms of the courts’ 
analysis, their explanations as to the binding quality of treaties, never very detailed or pro- 
found, refer to “interest and honor” and “contract” or “compact.” We first examine the 
concept of “honor,” the one most unfamiliar to twenty-first-century readers. We then take 
up contract theories, dealing with the natural-law approach and the promise, will, or consent 
theories. Finally, we consider the concept of “interest” as representing a variety of ideas 
about national power, advantage, and the like, which in recent years have been absorbed 
into international relations theory. 

In the background, one must remember that to an orthodox international lawyer the 
sanctity of treaty obligations is an article of faith. Thus, there is no mystery here from the 
point of view of international lawyers and international tribunals. The obligation ofa treaty, 
the doctrine of pacta sunt servanda, arises in the law of nations quite independently of national 


83 112 U.S. at 539-40 (text and citations omitted). 
84 Yd. at 569. 
3 130 U.S. 581 (1899). 


* United States v. Palestine Liberation Org., 695 F.Supp. 1456 (S.D.N-Y. 1986). The two editors of this Journal 
who reviewed this article split on this point. One noted that, at the critical point, Congress talked only of the law’s 
superseding prior “law” and did not mention treaties—but did so elsewhere in the act. For the earlier position of 
the Department of Justice on the relation between the treaty and the statute, see supra note 61. 


87 S. REP. NO.100-445, at 325 (1988), reprinted in 1988 U.S.C.C.A.N. 4836. 
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law. The International Court of Justice recognized this rule during its first incarnation as the 
Permanent Court of International Justice.” It applied the rule to the United States when 
tke United States was endeavoring to override its treaty obligation to permit the Palestine 
L.beration Organization to maintain an office at the United Nations in New York. The Court 
asserted that it was a “fundamental principle of international law that international law 
pz2vails over domestic law.”® And the U.S. judge agreed, stating that “a State cannot avoid 
itsinternational responsibility by the enactment of domestic legislation which conflicts with 
its international obligations.” Moreover, the United States has regularly taken the position 
ir negotiations with other nations that their statutes cannot override treaty obligations.” 


Penor 


One of the explanations for the binding effect of treaties has been by reference to honor 
orzood faith. The tradition started with a charge to a grand jury by the diplomat-judge John 
Jag” it was continued in arguments by counsel for the United States in cases before the 
Su>reme Court in the 1820s and 1830s; and the Court itself began to use the term in 1840.” 
Ir deed, the early cases put honor (which they sometimes spelled in the British way) before 
interest.” Later cases such as the Head Money Cases used the term in explaining the later-in- 
time rule and acknowledging that some obligation was still incumbent on the United States. 
Other cases used it to support the Charming Betsy rule. References to the concept continued 
through the late nineteenth century and even into the last decade.” 

“he historian Gordon Wood writes: 


Probably nothing separates the traditional world of the Founding Fathers from today 
more than its concern with honor. Honor was the value genteel society placed on a 
gentleman and the value a gentleman placed on himself. Honor suggested a public 
drama in which gentlemen acted or avoided acting for the sake of their honor. Honor 
subsumed self-esteem, pride, and dignity, and was akin to glory and fame.” 


= Greco-Bulgarian Communities, Advisory Opinion, 1930 PCIJ (ser. B) No. 17, at 32 (July 31) (“the provisions 
of municipal law cannot prevail over those of the treaty”). 

™ Applicability of the Obligation to Arbitrate under Section 21 of the United Nations Headquarters Agreement 
of 6 June 1947, Advisory Opinion, 1988 ICJ REP. 12, 34, para. 57 (Apr. 26). 

> Id. at 42. William Howard Taft as arbitrator in Arbitration between Great Britain and Costa Rica, Oct. 18, 1923, 
18.sJIL 147, 160 (1924), similarly said: 


The Supreme Court cannot under the Constitution recognize and enforce rights accruing to aliens under 
a treaty which Congress has repealed by statute. In an international tribunal, however, the unilateral repeal 
of a treaty by a statute would not affect the rights arising under it and its judgment would necessarily give 
effect to the treaty and hold the statute repealing it of no effect. 


* See, e.g., Note from Secretary of State Hughes to Chargé in Mexico (Apr. 15, 1922), [1922] 2 FOREIGN RELA- 
TIONS OF THE UNITED STATES 646, 650 (stating: “It is, of course, true that a Nation may by its Constitution and laws 
ov=cride treaties, but by such domestic acts, however sanctioned nationally, itcannot escape its international duties 
an= obligations.”); Note from Secretary of State Bayard to Chargé in Mexico (Nov. 1, 1887), 1887 id. at 751, 753 
(stating: “It has been constantly maintained and also admitted by the Government of the United States that a govern- 
meat can not appeal to its municipal regulations as an answer to demands for fulfillment of international duties.”). 

* Henfield’s Case, 11 F. Cas. 1099, 1101 (C.C.D. Pa. 1793) (No. 6360) (stating: “The peace, prosperity, and 
reptation of the United States, will always greatly depend on their fidelity to their engagements; and every 
virlnous citizen (for every citizen is a party to them) will concur in observing and executing them with honour and 
gocd faith ...”). 

* Lessee of William Pollard’s Heirs v. Kibbe, 39 U.S. (14 Pet.) 353, 422 (1840). 

* United States v. Quincy, 31 U.S. (6 Pet.) 445, 453 (1831); In reThe Amiable Isabella, 19 U.S. (6 Wheat.) 1, 53 
(1321). In the latter case, Justice Story referred to the agreement as “a treaty which we are bound to observe with 
the most scrupulous good faith, and which our government could not violate, without disgrace.” Id. at 68. 

? Charlton v. Kelly, 229 U.S. 447, 474 (1913); Ex parte Cooper, 143 U.S. 472, 501 (1892); United States v. Rauscher, 
113 U.S. 407, 418 (1886); United States v. Li, 206 F.3d 56, 60 (1st Cir. 20001; Kwan v. United States, 84 F.Supp.2d 
613 623 (E.D. Pa. 2000). The phrase is frequently picked up simply by quoting the passage where it appears in 
the Head Money Cases, see text at note 27 supra. 

* Gordon S. Wood, An Affair of Honor, N.Y. REV. BOOKS, Apr. 13, 2000, at 67, 67. 
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4 nation, the United States in particular, also possessed honor and its actions needed to be 
ihaped so as to protect and enhance that honor.” The early treatises tended to personify 
states in the form of their rulers, whose honor was both personal and national.” It was, after 
ill, for the United States that the founders pledged “our Lives, our Fortunes and our sacred 
Honor.”” Professor Wood’s definition is in tune with that of an early government argument 
sefore the Supreme Court: 


Honour and interest concur in making [the law of neutrality] especially binding on our 
own government: and while this conduct has in a very great degree promoted the 
prosperity of this country; it has placed the policy and character of the nation in a high 
and elevated position in the estimation of other powers." 


One of the attributes of an honorable person or nation is that it keeps faith with its obli- 
zations. One finds an echo of that in the military-law prescription that wrongful and dis- 
1onorable failure to pay a debt constitutes conduct unbecoming an officer.” This usage 
liffers from the prevailing civilian view that a discharge in bankruptcy is part of the American 
sirthright and that creditors must be prepared to swallow the accompanying losses. 


Treaties as Contracts 


Reference to treaties as contracts is endemic in the cases. Opinions announcing the later- 
n-time rule and referring the question of remedy to the executive branch frequently charac- 
erize treaties as contracts or compacts. They are also so characterized when the question 
nvolves treaty construction. Thus, Stevens in his dissent in Trans World Air Lines v. Franklin 
Mint, says that “[a] treaty is essentially a contract between or among sovereign nations” and 
deduces from that proposition that treaty language should be construed according to its 
drdinary meaning.” Writers on treaty law use the contract analogy, but they couple it with 
warnings about its dangerousness.'® In particular, they make the basic point that in domes- 
ic law the explanation for a contract’s binding character is not to be found in the simple 
act that the contract has been made but in the law of contracts. 

National systems prescribe a basic rule that contracts are to be enforced, as well as a set 
of rules proclaiming that certain contracts are not to be enforced, including those tainted 
oy fraud, duress, and mistake. Generations of writers on contracts have elaborated different 
reasons why these commitments should be enforced by the state, ranging from theories 
about the will of the parties to the conception ofan Austinian sovereign as one who declares 
the rule to be that contracts must be enforced. Still, the idea of a treaty as a contract 
1rouses the ingrained respect of the legal profession everywhere for the idea that contracts 
are binding.'”* 

Correspondingly, a body of international law deals with treaties and how to decide which 
gnes are valid. That law is currently codified in the Vienna Convention on the Law of 


a ae [Slaughter] Burley, The Alien Tort Statute and the Judiciary Act of 1789: A Badge of Honor, 83 AJIL 
{61 (1989). 

8 See, for example, the quotation of Bynkershoek in the text at note 108 infra. 

°° THE DECLARATION OF INDEPENDENCE (U.S. 1776), reprinted in 1 U.S.C, Ixlii, xliii (1994). 

100 United States v. Quincy, 31 U.S. (6 Pet.) 445, 453 (1832). 

101 MANUAL FOR COURTS-MARTIAL, UNITED STATES, para. 212 (rev. ed. 1998). 

102 466 U.S. 248, 262 (1984); accord Rocca v. Thompson, 223 U.S. 317, 331 (1912); Geofroy v. Riggs, 133 U.S. 
258, 271 (1890). 

103 RESTATEMENT, supranote 25, pt., III, at 147 (citing HERSCH LAUTERPACHT, PRIVATE LAW SOURCESAND ANALO- 
JIES OF INTERNATIONAL LAW 155-80 (1927 )). For a more modern warning, see Jeffrey Dunoff & Joel Trachtman, 
Economic Analysis of International Law, 24 YALE]. INT'L L. 1, 28-30 (1999). 

104 See ROBERT A. HILLMAN, THE RICHNESS OF CONTRACT LAW: AN ANALYSIS AND CRITIQUE OF CONTEMPORARY 
[THEORIES OF CONTRACT LAW (1997). 
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Treaties.“ The problem is that the Convention is itself a treaty and stands on the same basis 
as-other treaties. Thus, its justification must be sought elsewhere than in its mere existence. 
That justification is a matter of jurisprudential analysis. The next sections are devoted to 
searching for that justification, as embodied in American international law thinking. 


Natural Law 


Natural law is almost as foreign to American legal consciousness of the twenty-first century 
a3 honor. But its hold on the imagination of American judges and scholars in the early nine- 
teenth century was powerful. Natural law was ascertainable by reasoning correctly on the 
bzsis of fundamental premises about justice. Such rules governed both within and among 
nztions, although the rules applicable to each sphere were not necessarily identical. Positive 
nztural law represented the judgment of nations as to what those rules were, as laid down 
in treaties and customary practice; these manifestations of consent made natural law con- 
cte and specific in a way that mere deduction from basic principles could not do. But 
some basic principles of natural law also governed nations in a concrete and specific way. 
Central to these was the doctrine of pacta sunt servanda, the idea that treaties must be 
_acthered to and that breaches of treaties were importantly and fundamentally wrong. Each 
o= the treatise writers most cited by the Supreme Court in this period affirmed that natural 
lew contained, indeed rested upon, that doctrine.’” Thus, according to Vattel: 


It is a principle of the natural law that one who makes a promise to another confers 
upon him a valid right to require the thing promised, and that, in consequence, a fail- 
ure to keep a valid promise is a violation of a right belonging to the promisee and is as 
clearly an act of injustice as it would be to deprive him of his property. . . . Hence, to 
maintain order and peace among Nations, . . . the obligation of keeping faith with one 
another is as necessary as it is natural and unquestionable. Nations and their rulers 
should therefore observe their promises and their treaties inviolably.’” 


“nvoking “considerations of honour,” Bynkershoek puts it similarly: 


If you destroy good faith, you destroy all intercourse between princes, for intercourse 
depends expressly upon treaties; you even destroy international law, which has its origin 
in tacitly accepted and presupposed agreements founded upon reason and usage. That 
treaties must be kept in good faith lest you crak all this is readily granted, even by 
those who have learned nothing but treachery .. 


Two federal cases concerning the status of slave trading in international law illustrate the 
d=pree of influence that natural law exerted on the courts. Justice Story on circuit and 
Justice Marshall for the Supreme Court had to determine the status of a vessel carrying 
sl=ves but flying the flag of a country that had not condemned the traffic. Story, in United 
S-ates v. La Jeune Eugenie, concluded that capture of a French slave trader was lawful. He 
explained that “every doctrine, that may be fairly deduced by correct reasoning from the 
richts and duties of nations, and the nature of moral obligation, may theoretically be said 
tc exist in the law of nations; and ... it may be enforced by a court of Justice, whenever it 
arses in judgment.”)°* 


% Vienna Convention on the Law of Treaties, opened for signature May 23, 1969, 1155 UNTS 331. 

°° An electronic search shows that the Supreme Court has cited Vattel 187 times, 99 of them before the Civil 
Wes. Bynkershoek has received 41 citations (33 before 1860), and Pufendorf 33 (16 before 1860). Search of LEXIS, 
Genfed Library, US File (July 15, 2000). 

77 3 EMER DE VATTEL, THE LAW OF NATIONS OR THE PRINCIPLES OF NATURAL LAW, bk. II, ch. XII, §163 (Charles 
G. Fenwick trans., 1916) (1758). 

8 9 CORNELIUS VAN BYNKERSHOEK, QUAESTIONUM JURIS PUBLICI LIBRI DUO, bk. II, ch. 10 (Tenney Frank trans., 
1¢£0) (1737). 

O° 96 F, Cas. 832, 846 (C.C.D. Mass. 1822) (No. 15,551). 
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rassing the representatives of the states that are parties to the regime. One problem with 
regime theory is determining how widely regimes extend. For example, the international 
tax world seems to be quite a separate regime from other international law groupings and 
violation of a tax treaty would therefore probably not be felt outside that world. Similarly, 
a state’s internal violation of human rights treaties may not necessarily cause other states to 
worry that future treaty violations will be aimed more directly at their interests.’” 

One group of analysts has an interestingly different perspective on government failure to 
meet obligations: the economists who provide ratings for government bonds and other 
indebtedness that lenders use to decide whether to make loans and at what rate. They re- 
gard ability, rather than intention, to pay as central. The extent of foreign-exchange reserves, 
balance-of-payments surpluses or deficits, and such parameters are crucial, though past 
behavior with respect to defaults would not be ignored. 

The biases of international law academics take other forms. Their analyses tend to stop 
with the existence of treaties and not to focus on enforcing them. These academics are 
driven by a need to assert the “real” character of international law—which their colleagues 
and students tend to doubt—and to point out that treaties are by and large obeyed in fact. 
But another tendency of American international law academics also works to undercut 
treaty obligations. In no other country is so high a portion of the energy devoted to inter- 
national matters focused on “foreign relations law.” This framework tends to stop with 
rules such as the later-in-time rule and to de-emphasize the international law obligation 
resulting from treaties. 

The lawyers who work for the government approach the question from a different angle. 
They must deal directly with the attitudes of foreign government representatives about U.S. 
breaches of treaties and the resulting irritation.” U.S. consuls find their efforts to protect 
American nationals abroad encumbered by foreign anger at U.S. disregard of the Vienna 
Convention on Consular Relations. U.S. tax officials were subjected to the sharp protest by 
the European Community about the congressional override of bundles of tax treaties in 
1986.!?’ And for many years the diplomatic service experienced chronic difficulties in a wide 
variety of negotiations because the United States was disregarding its obligations with 
respect to United Nations dues. Thus, these officials are much more aware than academics 
of the subtle costs of treaty violation. 

One is left with the sense that the definition of what constitutes the interest of the United 
States has not been advanced significantly in recent years, that the weighing of longer-run 
interests in reputation and a stable international legal system against the immediate gains 
from treaty defection is still a matter of instinct and judgment rather than calculation. 


III. U.S, PRACTICE AS TO TREATY BREACHES 
An Inventory of Treaty Controversies 


Our investigation of U.S. practice with respect to treaty breaches, claimed or actual, starts 
with the categories we have examined. We can be fairly sure of having a full account of those 


28 A.M. Weisburd, Implications of International Relations Theory for the International Law of Human Rights, 38 
COLUM. J. TRANSNAT’L L. 45, 103-05 (1999). 


1% WILLIAM R. CLINE, INTERNATIONAL DEBT REEXAMINED (1995) surveys the quality of predictions in this realm. 

125 See, e.g., RESTATEMENT, supra note 25; THOMAS M. FRANCK & MICHAEL J. GLENNON, FOREIGN RELATIONS AND 
NATIONAL SECURITY LAW (2d ed. 1993). 

136 See, for example, the remarks of Ambassador John Scali about the difficulty of persuading others to live up 
to their legal obligations after our violation of the Rhodesian boycott and about the danger of others doubting 
U.S. reliability. Sanctions—Southern Rhodesia, 1973 DIGEST §11, at 413-15. 

187 See note 60 supra. 
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involving the later-in-time rule. There seem to be about a dozen episodes, four of which, the 
CFinese Exclusion Case, the Rhodesian boycott defection, the tax treaty overrides, and the 
Erzard—Consular Convention case, provoked serious resentment abroad.’** One instance of 
fe‘lure to implement a treaty stands out—the recently settled UN dues battle. To that we 
m ght add the failure to implement until 1964 the 1911 arbitral award based on an 1899 
treaty that awarded the Chamizal territory on the Rio Grande to Mexico.” There may be 
omer cases that did not attain such notoriety; some commentators would include the failure 
to enact implementing legislation for U.S. obligations under the chemical weapons con- 
vention. But a full inventory requires us to look at episodes not involving Congress that may 
b= thought to have contravened treaty obligations. 

President Nixon, for example, committed a very important treaty violation in the “Nixon 
S-ock,” when he abandoned the promised maintenance of the value of the dollar and 
imposed tariff surcharges.” President Reagan placed the United States in violation of a 
treaty, according to the International Court of Justice in the Nicaragua case.” Agents of the 
executive branch, sometimes inadvertently, have caused treaty violations. Bombing Switzer- 
Jend and the summer residence of the pope violated the Hague neutrality convention and 
led the United States to pay substantial damages.’* The nation committed other breaches 
o£ the law on neutrals and prisoners of war during World War II, some of which were 
a-knowledged. From foreign perspectives, the U.S. courts are sometimes the source of 
v-olations. Mexicans, and many others, consider the Supreme Court’s holding that kid- 
nzpping in Mexico did not violate the Extradition Treaty as having breached that agree- 
mant.” In one case, the Department of State was moved to renegotiate a treaty because it 
a=parently agreed with Italy that the Supreme Court had interpreted it too narrowly.” 

The states are major sources of treaty violations. Many of these have been cured internally, 
stace Article VI of the Constitution clearly places state legislation, later or earlier, beneath 
treaties and the courts have frequently so ruled. But in some troubling episodes the federal 
g-vernment has not been able to override state action or inaction. Great Britain viewed the 
Scuth Carolina Negro Seaman Act of 1822, mandating that free black sailors on any vessel 
calling at a South Carolina port be kept in jail during the ship’s stay, as violative of an 1815 
commercial treaty between the two countries, which sorely tried U.S.-British relations. !” 
Eetween 1890 and 1914, various western states failed to prevent mobs from lynching Italian 
netionals in violation of a bilateral treaty. All the presidents could do was to send apologies 
ard funds to Rome for episodes they genuinely regretted.'*° The states, after all, are respon- 
sible for notifying prisoners of their rights under the Vienna Convention, an obligation they 
continue to disregard with frequency. 


128 The count works out differently if one uses the number of treaties; asin the Head Money Cases, see text at note 
2% supra, one statute can override several treaties, Similarly, a number of separate statutes may figure in one 
exsode, as in the case of the various amendments to the Internal Revenue Code overriding tax treaties, see notes 
55-60 supra. The number of separate violations may be larger yet, as in the case of failure to notify aliens of their 
richts under the Vienna Convention, see text at note 59 supra. 

329 For the early history, see Accretion, Erosion and Avulsion, 1 Hackworth DIGEST §60, at 410-17. The statute 
se tling the matter is 78 Stat. 184 (1964), 22 U.S.C. §§277d-1-277d-25 (1994). 

1% The action was challenged in United States v. Yoshida Int'l, Inc., 526 F.2d 560 (C.C.P.A. 1975), on delegation 
ra-her than treaty violation grounds. Problems involving the International Monetary Fund (IMF) and the General 
Acreement on Tariffs and Trade were ironed out by later negotiations. 

451 Military and Paramilitary Activities in and Against Nicaragua (Nicar. v, U.S.), Merits, 1986 ICJ REP. 14 (June 27). 

382 This history is described in Detlev F. Vagts, Neutrality Law in World War IT, 20 CARDOZO L. REV. 459, 466-67 
(. 398). 

485 United States v. Alvarez-Machain, 504 U.S. 655 (1992). 

14 For an account of this episode, see RESTATEMENT, supra note 25, §326 reporters’ note 2. 

135 This story is told in David M. Golove, Treaty-Making and the Nation: The Historical Foundations of the Nationalist 
Conception of the Treaty Power, 98 MICH. L. REV. 1075, 1210-37 (2000). 

136 T ynchings of Italians at New Orleans and Elsewhere, 6 Moore DIGEST §1026, at 837-49. 
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It is even possible for a private party to put the United States into default on a treaty obli- 
gation; for example, by selling goods to a country the United States has agreed to deprive 
of such goods (violation depends on whether the treaty is construed merely as requiring 
best efforts to prevent the traffic or as mandating that result). 

Our survey conveys the impression that the United States is not really a persistent treaty 
violator and that the episodes in question do not loom large in relation to the quantity of 
U.S. conventional obligations—the United States is a party to over ten thousand inter- 
national agreements,” and the number of treaties entered into since 1789, including those 
that have died natural deaths, is even higher. Moreover, we discern no trend in the pattern 
of disputes, despite the prominence to the problem given by some current episodes. The 
importance of such violations hinges a great deal on how they are handled, our next topic. 


Approaches to Treaty Problems 


Students of long-term relational contracts will not be surprised to learn that from time to 
time treaties become seriously inconvenient to one or more of the parties, prompting them 
to explore different approaches to the problem. Faced with a treaty commitment that it 
finds burdensome, the United States has several choices. First, in many cases it can avoid the 
problem by exercising the right to terminate (usually upon specified notice) that is con- 
tained in the treaty. Second, it can claim to have grounds under treaty law for terminating 
or suspending the obligation. This option was taken regarding the Load Line Convention, 
which the United States asserted was no longer binding since World War II represented 
rebus sic stantibus. Third, the country can disregard its obligation, and then acknowledge 
wrongdoing and offer payment—as in the bombing cases.'*° Fourth, the obligation can be 
challenged in whatever body has power to adjudicate the matter, either under the treaty in 
question or by another form of submission. This option has been exercised most frequently 
in connection with matters governed by the World Trade Organization. A state cannot be 
truly regarded as a treaty violator while good faith litigation is pending, though failure to 
obey the resulting mandate heavily stigmatizes the recalcitrant party. Indeed, the United 
States has successfully proceeded against other parties to the WTO for their breaches." 
Fifth, the government, either noisily or silently, can assert a right to override the obligation 
by internal action and pronounce the matter ended. This is the most provocative of all 
tactics and its recent appearance has caused the perceived present crisis. Finally, and most 
commonly, the United States can attempt to renegotiate the agreement. » 


The Fora of Contention 


In generalizing about reactions to perceived treaty breaches by the United States, the 
most obvious differentiation between them centers on the various fora in which the issues 
are raised. The federal courts have heard some bilateral matters, for example, the Chinese 
Exclusion Case and United States v. Alvarez-Machain. Some of these decisions succeeded in 


*? The example is taken from an episode affecting Norway described in HOVI, supra note 120, at 82. 

138 For various statistics, see STEINER, VAGTS, & KOH, supra note 51, at 561. 

139 Effect of Changed Conditions, 5 Hackworth DIGEST §511, at 353-56. The United States asserted that it had 
the right to suspend the treaty under “approved principles of international law” and that there had been no 
opportunity for prior notice and negotiation. The later Load Line Convention of April 5, 1966, contained 
provisions permitting suspension during hostilities. 18 UST 1857, 640 UNTS 133. 

HO See text at note 132 supra. 

‘4! For an account of U.S. wins and losses in the WTO, see Sean D. Murphy, Contemporary Practice of the 
United States, 94 AJIL 697 (2000). 
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evoking belated change by the United States.'” Italy obtained reparations on account of the 
ly-chings of its nationals in violation of a treaty.’* The United States paid Switzerland for 
damage caused by dropping bombs on its neutral territory during World War II“ and has 
mde payments to Iran for the downing of its Airbus by the USS Vincennes in 1988.'* In 
other bilateral cases, the treaty partner seems to have been indifferent. Apparently, nobody 
protested the imposition of the head-money tax on immigrants or was bothered by wartime 
changes in selective-service policy toward aliens. 

Different dynamics characterize the multilateral cases. Sometimes the treaty partners are 
only loosely joined together, as in the international tax field and the membership of the 
V-enna Convention on Consular Relations. Although the Organisation for Economic Co- 
operation and Development has no authoritative position vis-a-vis tax treaties, the solid front 
p> 2sented by its members (as well as the states of the European Union) regarding the tax- 
o~wzrride legislation appears to have tempered the enthusiasm of Congress for further ven- 
tuzes of the sort.’ Interestingly, the tax controversy seems not to have entered the main- 
st-2zam of scholarly discussion of treaty obligations but to have remained within the purview 
or «ts specialized community of experts. The numerous American violations of the consular- 
n<tifications provisions of the Vienna Convention have been handled individually by the 
states of the aggrieved person’s nationality. Overarching cohesion, however, is exhibited by 
t2 movement against the death penalty, which has demonstrated its disapproval of 
A-nerica’s allegiance to that form of punishment. 

Violations of the World Trade Organization agreements occur in a different context since 
there is an established mechanism in place to resolve disputes over the agreements’ mean- 
irs and assign penalties as appropriate. Although the United States has lost some cases 
before WTO panels, it has also won some, and other countries do not appear to have asense 
that having been found in violation of an agreement in that context constitutes contempt 
fcr international law. 

The United Nations functions as a nodal point for an enormous number of international 
re ationships and a treaty violation committed in that context can be expected to have 
witespread repercussions—particularly as compared with one relating to a special area such 
as taxes. After the U.S. defection from the Security Council’s boycott of Rhodesia that led 
te Diggs v. Shultz, the U.S. ambassador to the United Nations expressed acute concern about 
the impact of that violation on other UN members and the United States ultimately aban- 
d=ned its solitary stance.'*” The refusal to pay what other members regarded as the United 
S:ates’allotted share of UN dues weighed heavily on the nation’s diplomacy in that forum 
ad negatively influenced U.S. foreign policy. Some states have charged that the United 
S:ates has violated Article 2(4) of the UN Charter on various occasions by employing force 
azainst other members—most recently in missile attacks on Sudan and Afghanistan. The 
vezo power makes it impossible for critics to press their charges effectively and the contro- 
versies lose their salience, though the impact on U.S. foreign relations, particularly in the 
Arab world, may be significant. 


‘” Apparently, the United States promised Mexico not to indulge in further kidnappings. M. CHERIF BASSIOUNI, 
IP TERNATIONAL EXTRADITION: U.S. LAW AND PRACTICE 244 n.96 (3d ed. 1996). 

43 See text at note 136 supra. 

“ For an account of these negotiations, see Jonathan E. Helmreich, The Diplomacy of Apology: U.S. Bombings of 
Szitzerland during World Wer I, AIR U. REV., May-June 1977, at 19. 

* Contemporary Practice of the United States, 90 AJIL 278 (1996). 

* See text at notes 56-60 supra. 

47 See note 126 and text at note 47 supra. 
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ontracts and Renegotiation 


One of the recurrent themes in the later-in-time cases is the idea that the executive 
ranch is obliged to deal with the situation presented by the later statute by negotiating a 
ew agreement with the other state or states. That idea has gained new currency in recent 
sars, particularly among analysts. It parallels cases and articles that take a breach of 
istomary international law by the United States as an occasion to negotiate a solution. 
rom that perspective, the treaty breach by the United States may be a neutral, non- 
lameworthy action that sets the stage for new negotiations without recriminations. For 
cample, in Alvarez-Machain Chief Justice Rehnquist, after acknowledging that Alvarez’s 
xduction might have violated customary international law, praised “[t] he advantage of the 
iplomatic approach to the resolution of difficulties between two sovereign nations, as 
opposed to unilateral action by the courts of one nation.” He illustrated the success of this 
yproach by referring to the negotiations between the United States and Great Britain that 
d to the resolution of difficulties arising from the enforcement of U.S. prohibition laws, 
ter the Supreme Court upheld those rules as against international law.'* The history of 
ter-in-time cases demonstrates various instances in which renegotiation did in fact follow 
pon the negation of the original treaty right, in particular in the aftermath of the Chinese 
xclusion Case.” On’some occasions Congress revealed its awareness of the possibility, 
iough at times it regarded the process as too slow. 

The basic problem with renegotiation is the difference between the worlds of treaties and 
f contracts.’ If a party wishes to modify a contractual obligation it has assumed, it must 
egotiate within the shadow of the law. The party desiring to retain the benefits of the bargain 
joys several advantages. In the first place, it can refuse to renegotiate and threaten in a 
‘edible way to sue for damages or specific enforcement. In the second place, it will gain 
xme support from the courts for enforcement of its original agreement even if it has signed 
second one. It can make an argument—not to be found in international law—that the new 
sreement was not supported by consideration, as required by common law doctrine, 
ecause it received no new benefit in return for scaling down its claims. It can also argue 
lat its consent to the new arrangement was invalid because it was obtained through coer- 
on.’ This argument is generally not available under international law even though the 
ienna Convention on the Law of Treaties includes a provision on coercion through the use 
r threat of armed force.” Thus, renegotiation is fraught with the danger of coercion, 
articularly when a treaty partner has a hegemonic position in the world. This danger is 
iminished when renegotiation takes place in a multilateral framework where other nations 
in provide some balance. 


f 


IV. CONCLUSION 


Our review of U.S. treaty behavior seems to show that, while the United States has sought 
modify its treaty obligations many times, the number of events that can really be regarded 
; breaches is not that great in relation to the quantity of its obligations. It also does not 


18 504 U.S. 655, 669 n.16 (1992). 
49 Cunard S.S. Co. v. Mellon, 262 U.S. 100 (1993). 


150 See text at note 37 supra. Other examples of such renegotiation are the load lines case, supra note 139, and 
e UN dues imbroglio, supra note 79. 


151 See the discussion of “efficient breach” in the context of treaty law in Dunoff & Trachtman, supra note 103, 
31-33. 


182 For material on the interplay between those ideas, see LONL. FULLER, BASIC CONTRACT LAW 456-508 (1947). 
153 Vienna Convention on the Law of Treaties, supra note 105, Art. 52. 
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reveal a special crisis in United States treaty practice today. The two-major cases of recent 
tāmes have each had ramifications that make them specially prominent. The UN dues 
matter involved all of the member states and was critical to the functioning of the central 
organ of international affairs. The Consular Convention cases involve the death penalty, an 
issue that sharply divides the United States from many other countries in the world. These 
matters also bring into play a variety of adverse feelings toward the United States that have 
gzined prominence since the end of the Cold War."** Nonetheless, the cases themselves are 
rather exceptional. What makes 2001 different is the prevalence of remarks, both by public 
cfificials and by publicists,’ that cast into doubt the traditional position that the United 
States recognizes that its interest and honor bind it even when its internal law does not. A 
r=turn to that tradition would do much to improve the U.S. position in international affairs. 


454 An article in the German newspaper Die Zeit on November.16, 2000, describes how the German intensity in 
pursuing the World Court proceedings against the United States in the LeGrand case is fueled by such separate 
fextors as the U.S. blockage of Germany’s candidate for presidency of the IMF, the tensions about the bombing 
oi Serbia, and various episodes of allegedly arrogant U.S. diplomatic behavior. 

155 See Peter J. Spiro, The New Sovereigntists: American Exceptionalism and Its False Prophets, FOREIGN AFF., Nov.—Dec. 
220, at 9. 


EDITORIAL COMMENTS 


WOMEN’S INTERNATIONAL TRIBUNAL ON JAPANESE 
MILITARY SEXUAL SLAVERY 


From December 8 to 12, 2000, a peoples’ tribunal, the Women’s International War Crimes 
“ribunal 2000, sat in Tokyo, Japan. It was established to consider the criminal liability of 
eading high-ranking Japanese military and political officials and the separate responsibility 
if the state of Japan for rape and sexual slavery as crimes against humanity arising out of 
apanese military activity in the Asia Pacific region in the 1930s and 1940s. 

The immediate background to the tribunal’s establishment was a series of events com- 
nencing in 1988 when the women's movement in the Republic of Korea began to learn of the 
esearch of Professor Yun Chung-Ok. For many years Professor Yun had investigated the brutal 
nd relentless treatment women had received at the hands of the Japanese military in the so- 
alled comfort stations that had accompanied Japanese military operations before and during 
he Second World War. Women’s organizations in South Korea sought the further details that 
oon emerged. Elderly women from across Asia began to speak out, in most cases breaking fifty 
ears of silence in which they had suffered isolation, shame, in many cases extreme poverty, 
nd often physical and mental ill health as a result of the injuries they had incurred. The first 
awsuit for damages and compensation was filed in Japan in 1991. The issue was first raised at 
he United Nations Commission on Human Rights in 1992, and subsequently before other UN | 
odies. Public hearings were held in Tokyo and again at the Vienna World Conference on 
Juman Rights in 1993. The International Commission of Jurists issued a research report that 
temized these events,’ examined documentary evidence, collected survivors' testimony, and 
srovided legal analysis. 

The graphic accounts were at first met with denials from the Japanese government that there 
vas any official involvement by Japan in the establishment and operation of these facilities, 
vhich it asserted to be the responsibility of private entrepreneurs. As the number of women 
oming forward increased, Japan gradually shifted its ground to make some limited ac- 
‘nowledgment and to express remorse. However, Japan has coritinued to deny legal respon- 
ibility, arguing, inter alia, that the women were prostitutes who had consented to their re- 
ruitment; that the peace treaties concluded in the 1950s, including the San Francisco Treaty 
vith the Allies and bilateral treaties with South Korea, Indonesia, and the Netherlands, had 
erminated all claims; and that in any case individuals have no rights under international law 
o claim reparations. Survivors have brought more lawsuits in the Japanese courts, to date with 
10 success.” The establishment by the Japanese government in 1995—the fiftieth anniversary 
»f the end of the Second World War—of the Asian Women’s Fund, to be primarily financed 
xy private donors,* has been divisive and criticized by survivors as failing to engage issues of 
egal responsibility.* i 


! USTINIA DOLGOPOL & SNEHAL PARANJAPE, COMFORT WOMEN: AN UNFINISHED ORDEAL—REPORTOFA MISSION 11-14 
International Commission of Jurists 1993). 

? See, e.g., Japan Overturns Sex Slave Ruling, BBC News (Mar. 29, 2001) (Hiroshima High Court overturning only 
uccessful claim for compensation in Japanese courts), at<http://news.bbc.co.uk/hi/english/world/asia-pacific/ 
iewsid_1249000/1249236.stm>. 

3 Radhika Coomaraswamy, Alternative Approaches and Ways and Means Within the United Nations System for 
mproving the Effective Enjoyment of Human Rights and Fundamental Freedoms, UN Doc. E/CN.4/1998/54, at 12 
report of the special rapporteur on violence against women). 

* YAYORI MATSUI, WOMEN IN THE NEW ASIA 168 (Noriko Toyokawa & Carolyn Francis trans., 1999) (1996). 
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Frustrated by this lack of effective response and aware that time is running out for them, 
survivors have looked to other avenues for redress. The tribunal arose out of the work of 
various women’s nongovernmental organizations (NGOs) across Asia. The instigator was 
V-olence Against Women in War Network, Japan (VAWW-NET, Japan), which was founded in 
1938 after the International Conference on Violence Against Women in War and Armed 
Conflict Situations was held in Tokyo in 1997. At the 1998 Asian Women’s Solidarity Con- 
ference in Seoul, VAWW-NET, Japan proposed the establishment of the Women's International 
Wer Crimes Tribunal, which was agreed to by other delegates. The preparations for the tri- 
bunal then became an international process, while remaining based in Asia. Preparatory con- 
ferences were held in Tokyo in December 1998 and in Seoul in February 1999, where the 
Ir. rernational Organizing Committee for the tribunal was formed. The International Orga- 
nizing Committee comprises three groups: the organizations of victimized countries/areas 
(Caina, Taiwan, the Philippines, Indonesia, and South and North Korea), represented by Yun 
C-ung-Ok; the organization of the offending country (Japan), VAWW-NET Japan, represented 
br Yayori Matsui; and the International Advisory Committee, represented by Indai Lourdes 
S2-or, Asian Center for Women’s Human Rights based in the Philippines. The International 
A=visory Council includes members from North and South America, Australia, Africa, Europe, - 
and Asia. 

‘The International Organizing Committee was responsible for research and investigation, 
drawing up the charter of the Tribunal and the preparations for the sitting in Tokyo. The 
organizers were motivated by the conviction that 


these failures must not be allowed to silence the voices of survivors, nor obscure 
accountability for such crimes against humanity. [The tribunal] was established to redress 
the historic tendency to trivialize, excuse, marginalize and obfuscate crimes against 
women, particularly sexual crimes, and even more so when they are committed against 
non-white women. 


The organizers demonstrated dramatic vision in executing these objectives. Prosecution 
tezms from ten countries presented indictments: North and South Korea, China, Japan, the 
P-ilippines, Indonesia, Taiwan, Malaysia, East Timor, and the Netherlands. This list alone 
encompasses swathes of colonial and Cold War history. The shared experience of Japanese 
ca-onization brought North and South Korean prosecutors together with ajoint indictment— 
az-expression of common purpose that continues to be unthinkable at the governmental level. 
Tr e indictments from the North and South Korean, Taiwanese, and Japanese prosecutors 
(wath respect to Okinawa) showed that women in these territories were regarded as at the 
d:sposal of the Japanese government and were transported to all places occupied by the 
Jeépanese military. In other areas the taking of women to facilities for sexual slavery accom- 
panied military conquest and occupation. East Timor appeared before the tribunal as a 
separate entity and explained that the story of Timorese comfort women has only begun to be 
re7ealed since the arrival of the United Nations Transitional Administration in East Timor. 
Tre indictment arising out of the internment of Dutch civilians in Java (Dutch East Indies) 
and the removal of some of the youngest girls to comfort stations there recalled the European 
co-onial past. Two lead prosecutors (Patricia Viseur Sellers’ and Ustinia Dolgopol®) joined the 
s€Darate-country prosecutors and presented a common indictment. 

The overall prosecution strategy was simple, but subtle. The prosecutors argued that trials 
at the end of the Second World War with respect to the Japanese conduct of war, including 


Prosecutors and Peoples of Asia Pacific Region v. Hirohito; Prosecutors and Peoples of Asia Pacific Region v. Japan, 
Summary of Findings and Preliminary Judgment, para. 5 (Women’s Int'l War Crimes Trib. 2000, Dec. 12, 2000) 
[rereinafter Preliminary Judgment], at <http://wwwl jca.apc.org/vaww-net-japan/en/Dec2000/tribunal.html>. 
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1e proceedings of the International Military Tribunal for the Far East, were incomplete in 
aat they had inadequately considered rape and sexual enslavement and had failed to bring 
harges arising out of the detention of women for sexual services. Accordingly, this tribunal 
ould be seen as an addendum to those earlier proceedings and the named indicted persons 
rere those who had been tried earlier. There was one major exception: this tribunal named 
imperor Hirohito as an accused. 

For three long days the tribunal heard prosecution statements supported by oral and 
ocumentary evidence. Over seventy-five survivors from the comfort stations were present and 
aany gave evidence. The prosecution also submitted videos of interviews with many other 
urvivors and affidavits in evidence to the court. These testimonies built up a picture of 
recruitment” of women through force, kidnapping, coercion, and deception. Women were 
aen transported in Japanese army and navy vehicles to wherever the authorities ordered. 
nce confined in the facilities, the women were subjected to lives of utter misery, fear, and 
rutality. Removal from their home territories isolated them and made escape impossible. 
‘heir very names were changed to Japanese names, further denying their own identity. As the 
rar closed with Japanese defeat, the women were abandoned, killed by the Japanese, or killed 
y Allied bombing. Of those abandoned, some died and others returned home by various 
1eans, while still others remained permanently exiled from their homes. The tribunal was also 
iven evidence on how the physical and mental effects of these harms had lasted throughout 
he survivors’ lives and on the inadequacy of the Japanese government’s response. Telling 
inrases made apparent the causal link between what had been done to these women during 
apanese military activity and their lifelong suffering: 


I don’t want to die as the ghost of a virgin. 
Mun Pil-gi, Korea 


We went back home and we were crying. We couldnt tell anyone or we would be executed. It was so 
shameful so we dug a deep hole and covered it. 
Maxima Regala Dela Cruz, Philippines 


I lost my life. I was regarded as a dirty woman. I had no means of supporting myself and my job 
opportunities were extremely limited. I suffered terribly. . . . 
Teng-Kao Pao-Chu, Taiwan’ 


In addition to survivors’ testimony to the atrocities they had suffered, the prosecution pre- 
ented documentary and expert evidence that linked those atrocities to the organs of the 
apanese state and Emperor Hirohito. At the end of the war, Japan had destroyed many docu- 
1ents relating to the running of the war. Nevertheless, researchers have unearthed relevant 
ficial documents, which were submitted,”° as well as memoirs and diaries by former military 
nd civilian personnel. Their relevance was explained by experts on Japanese military and 
onstitutional history and Japanese bureaucracy. More expert evidence was offered on the 
tructure of the Japanese army, international law, and psychological and other kinds of trauma. 
‘wo former Japanese soldiers gave testimony on their involvement in and use of the facilities 
1 question. Amicus briefs were presented that explained the progress of litigation in Japanese 
ourts and told of a draft outline of a “Law for Compensation for Victims of Wartime Forced 
ex,” prepared by a Japanese lawyers’ association to provide a legislative framework for redress, 
‘ the political willingness to address the issues were to change. 

Matters of concern to all involved were questions of fairness and credibility. The tribunal 
trictly observed procedural constraints, for example, the separation ofjudges and prosecutors 
nd the entering and recording ofall evidence through the registry. The Japanese government 


’ Preliminary Judgment, supra note 5, para. 2. 

Tn 1992 Professor Yoshimi Yoshiaki, a Japanese historian, first published his findings of historical documents that 
10wed Japan's role in the comfort stations. DOLGOPOL & PARANJAPE, supra note 1, at 13. His full findings are now 
vailable in English. YOSHIMI YOSHIAKI, COMFORT WOMEN: SEXUAL SLAVERY IN THE JAPANESE MILITARY DURING WORLD 
VAR H (Suzanne O’Brien trans., 2000). 
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national law to those findings.” The reports provide a valuable alternative source of evidence 
and jurisprudence pertaining to contested applications of international law. Other ad hoc 
tribunals have been constituted in specific countries to consider particular issues. 

Peoples’ tribunals are premised on the understanding that “law is an instrument of civil 
society” that does not belong to governments, whether acting alone or in institutional arenas. 
Accordingly, when states fail to exercise their obligations to ensure justice, civil society can and 
should step in. To ignore violative conduct is to invite its repetition and sustain a culture of 
impunity. That a peoples’ tribunal can exercise only moral authority results from the con- 
tinued grip of the state on the formal institutions of international law. Such institutions are 
beginning to open themselves to non-state actors, for example, through the admission of 
amicus briefs and, in a few instances primarily in the area of expropriation, limited rights of 
standing. The legal response to atrocities has given rise to innovative international and 
national proceedings over the past decade, including the war crimes tribunals and various 
models for truth and reconciliation. While a peoples’ tribunal admittedly cannot provide the 
due process guarantees of a state-administered national or international court of law, this 
limitation should not lessen its usefulness. There is no more reason to question the veracity 
of evidence given under oath to global society than to question that given before a formal 
court of law. A peoples’ tribunal cannot impose sentences or order reparations, but it can 
make recommendations backed by the weight ofits legal findings and its moral force. Uni- 
versal condemnation of illegal acts should be recognized whether made under the aegis of 
member states of the United Nations or that of the “peoples of the United Nations.” Where 
previously there was only silence and evasion, such a forum constitutes a form of public 
acknowledgment to the survivors that serious crimes were committed against them. Such 
acknowledgment has been recognized as essential to redressing feelings of shame and guilt 
and providing healing and closure. A peoples’ tribunal can thus combine in a single process 
elements of both war crimes trials and truth commissions. The diversity and complexity of the 
situations where atrocities are committed means no single definitive response can be 
fashioned. Instead, processes must be devised that are feasible and conducive to the 
achievement of justice in each particular situation." Peoples’ tribunals can take their place in 
a range of approaches. 

This peoples’ tribunal was founded on such convictions, in the context of international 
peace agreements and formal methods of closure at the end of conflict. It represented the 
belief that states cannot through their political agreements and settlements ignore or forgive 
crimes against humanity that are committed against individuals. Three further characteristics, 
however, distinguish it from earlier peoples’ tribunals. First, itsat in Japan, the country against 
which the indictments were brought. Second, it was a women’s tribunal; and third, it was 
established by grassroots organizers from within the victimized countries rather than by 
distinguished persons from outside. It focused on crimes of sexual violence and slavery, which 
have been routinely discounted in peace settlements and are thus effectively erased from the 
official records. In the same way, earlier civil-society initiatives did not focus on gendered 
abuses. The reliance in the earlier peoples’ tribunals upon well-known persons from “cultural, 
legal, and religious” life”? did not ensure the inclusion of women’s voices (despite the presence 
of Simone de Beauvoir as a judge in the Bertrand Russell tribunal). 

In the 1990s social movements for the empowerment of women and for the greater promo- 
tion and protection of human rights have drawn together, and through a range of initiatives 


5 Td. at 28-29. 

16 Id. at 29, 

1 Naomi Roht-Arr‘aza, The Need for Moral Reconstruction in the Wake of Past Human Rights Violations: An Interview with 
Jose mt in HUMAN RIGHTS IN POLITICAL TRANSITIONS: GETTYSBURG TO BOSNIA 195, 197 (Carla Hesse & Robert Post 
EAs., à 

"8 Falk, supra note 14, at 28. 
ss Oy aaa & CHRISTINE CHINKIN, THE BOUNDARIES OF INTERNATIONAL LAW: A FEMINIST ANALYSIS 
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<7e prompted some changes within national and international legal structures.” One such 
technique is that of public hearings on crimes of oppression and violence against women, 
in-luding in armed conflict, for example, at the Vienna World Conference on Human Rights 
ar d the Beijing Fourth World Conference on Women, which sought to raise awareness of the 
extent and severity of gender-based violence.” The tribunal went further in combining 
ccusciousness raising with the allocation of responsibility. It illustrates the value of devising 
strategies that combine traditional women’s organizing methodologies of networking, con- 
sc.ousness raising, and alliance building with procedural initiatives that have already acquired 
lezitimacy within civil society. 

here are other points of note about the tribunal. First, their freedom from the restraints 
of state mechanisms for international adjudication enabled the organizers to design the 
tr-bunal uniquely to give effect to the dual objectives of assigning individual criminal cul- 
peoility and state responsibility for wrongful acts under international law and the duty to 
accord reparation for those wrongful acts. The issues of victims’ rights and reparations for 
at cities committed have come to the fore in the context of the International Criminal 
Tr-bunals for the Former Yugoslavia and Rwanda and the negotiations for the international 
crininal court. Orders for compensation under Rule 106 of the Rules of Procedure and 
Evidence of the two International Criminal Tribunals have not been made, but in any case are 
lircited to individual redress. They do not envisage other forms of reparation such as ensuring 
domestic education and the establishment of memorials. Where the state bears responsibility 
for such atrocities, it should satisfy the obligation to make reparation, in appropriate forms, 
regardless of whatever individual criminal culpability is also determined. 

Second is the importance of the collection and compilation of the historical record. In the 
las: decades, an explosion has occurred in the forms of collecting data on human rights abuses 
thet can repudiate the versions of events offered by states. The record with respect to the 
women used for sexual services by the Japanese military was beginning to emerge across the 
range of countries and through several of these diverse forms—personal accounts,” “main- 
st-2am” NGO reports,” and those of UN special rapporteurs and agencies.” The tribunal 
supplemented these records with historical data and expert evidence. For example, through 
h&extensive researches Professor Yoshimi has located many previously unknown documents 
frm the various Japanese ministries. Researchers across Asia and elsewhere found still more 
do-uments, which were made available to the country prosecutors. From such documents— 
de nands for women to be sent to military garrisons, orders for their shipments, transport 
de-ails such as ticketing systems and timetables, and operational data such as medical 
in=pections—the perpetrators’ perspective begins to emerge, providing a more complete 
picture of the extent and institutionalization of the comfort-voman system as integral to the 
Jag-anese war machine. They show that rape as practiced in the comfort stations was not an 
inevitable consequence of war, nor even an instrument of war, but formed part of the very 
engine of war in which the sexual enslavement of women was considered necessary to the 
persuit of military objectives. The women's tribunal culled an exceptional array of evidence, 
wch surpasses that collected by many of the previous investigations, and will reach its 
conclusions with a more thorough examination of the applicable law in its historical context 
then was previously possible. This exhaustiveness makes the “exercise” of this unofficial 
tr.dunal at least as relevant, if not more weighty, than those carried out by more regularly 
recognized forms of denunciation. 


® Christine Chinkin, Human Rights and the Politics of Representation: Is There a Role for International Law? in THE ROLE 
OF AW IN INTERNATIONAL POLITICS 131 (Michael Byers ed., 2000). 

= For an earlier example, see CRIMES AGAINST WOMEN: THE PROCEEDINGS OF THE INTERNATIONAL TRIBUNAL (Diana 
Russell ed., reprint 1984) (1976). 

= JAN RUFF, 50 YEARS OF SILENCE (Sydney 1994). 

= E.g., DOLGOPOL & PARANJAPE, supra note 1. 


= E.g., Gay J. McDougall, Report of the peoa Rapporteur on Systematic Rape, Sexual Slavery and Slavery-like 
Practices, UN Doc. E/CN.4/Sub.2/1998/13. 
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Third, and flowing from the second point, the tribunal allowed consideration of the effect 
of militarism and military objectives on gender relations. Its analysis showed the impact of the 
ethos of the subordination of the will and personality of the individual (male) soldier to 
complete obedience and loyalty to the Japanese military machine. This culture deprived 
soldiers of their human rights, denied self-identity, oppressed individuality, and demanded 
absolute obedience on treatment of women whose bodies were made available to service men’s 
sexual needs. While the circumstances and context of the Japanese system of military sexual 
slavery were unique, we can still learn important lessons about the continuing linkages between 
militarism and sexist attitudes that contribute to sexual abuse, for example, through the rape 
and sexual harassment associated with military bases and the heightened levels of domestic 
violence in immediate postconflict societies. 

Fourth, the proceedings also presented a setting for legal analysis that both looked back to 
the law in 1945 when explicit reference to sexual abuses was minimal” and looked forward to 
reveal our current understanding that the ways women are subjugated to and abused by 
policies they have played no role in formulating nevertheless come within earlier proscriptions. 
Thus, enslavement, forced labor, and trafficking were prohibited in international law by the 
time of these events. So, too, was rape.” Confining women for the sole purpose of sexual ser- 
vice at the bidding of military personnel deprives them of the rights of ownership to their 
bodies—the embodiment of slavery. Further, since no one can consent to being enslaved, the 
issue of consent or otherwise to the sexual activities is exposed as the irrelevancy it is. 

Finally, the testimony demonstrated throughout the proceedings that the pain of women who 
were the survivors of sexual violence was exacerbated by their rejection when they returned to 
their own communities. They were forced to suffer in shame and silence because of the 
prevailing sexist attitudes that saw them as somehow responsible for their own tragedies. It is 
hoped that the tribunal will contribute to the appropriate attribution of responsibility and assist 
in changing the worldwide pattern of sexual stereotyping that continues to be pervasive today. 


CHRISTINE M. CHINKIN™ 


RESTITUTION AS A REMEDYIN U.S. COURTS FOR 
VIOLATIONS OF INTERNATIONAL LAW 


Courts in the United States have had several occasions in recent years to consider alleged or 
conceded violations of international law that have affected private persons. Typically, the courts 
have not addressed restitution as a possible remedy, for a variety of reasons. Sometimes they 
have found no violation of international law, and thus no need for a remedy, despite 
compelling arguments to the contrary, as occurred when American officials orchestrated the 
abduction of a Mexican national in Mexico for prosecution in the United States on charges of 
kidnapping and murder.’ Despite the Mexican government's protest, the U.S. Supreme Court’s 
majority held, overa strong dissent, that the abduction had not violated the U.S.-Mexico Treaty 
of Extradition.’ Although the Court mentioned customary international law, it did so onlyin 
the context of interpreting the Treaty. The abduction on foreign territory violated the rule of 


3 Of the trials following the Second World War, the temporary court-martial in Batavia, Indonesia, in the case of , 
the Judge-Advocate ratione officii v. Twelve Unnamed Defendants, discusses the forcible removal of Dutch women to what 
are referred to as military brothels for the purposes of prostitution. No. 72/1947, 8 UNITED NATIONS WAR CRIMES 
COMMISSION, LAW REPORTS OF TRIALS OF WAR CRIMINALS 122 (1949). The fact that this trial considered the fate of 
European women illustrates the underlying racism, as well as sexism, then prevalent. 

*6 Patricia Viseur Sellers, The Context of Sexual Violence: Sexual Violence as Violations of International Humanitarian Law, 
in. 1 SUBSTANTIVE AND PROCEDURAL ASPECTS OF INTERNATIONAL CRIMINAL LAW: THE EXPERIENCE OF INTERNATIONALAND 
NATIONAL COURTS: COMMENTARY 263 (Gabrielle Kirk McDonald & Olivia Swaak-Goldman eds., 2000). 

* Judge, Women’s International War Crimes Tribunal 2000 for the Trial of Japanese Military Sexual Slavery. 

! United States v. Alvarez-Machain, 504 U.S. 655 (1992). 

? Treaty of Extradition, May 4, 1978, U.S.-Mex., 31 UST 5059. 
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customary international law prohibiting one state from exercising its power in the territory of 
anther, unless one accepts the very dubious argument that a government is exonerated ifit 
induces an abduction rather than authorize its own officers to carry it out in person.’ Thus, the 
Czurt should have addressed the remedial issue. . 

Sometimes the courts have found a violation ofa relevant treaty provision but have held the 
provision to be non-self-executing and thus not directly enforceable bya courtin the United 
Stetes, as occurred in the context ofa U.S. Coast Guard cutter’s boarding ofa foreign ship on 
the high seas without permission from the flag state, and the subsequent prosecution of those 
aboard for violations of U.S. drug-control laws.* The court found that the boarding violated 
A--icle 6 of the Convention on the High Seas.” Nevertheless, the court held (erroneously) that 
thas provision was non-self-executing. As a result, the violation did not affect the court’s 

junisdiction over the defendants who were apprehended as a result of the boarding. 

Sometimes the courts have held relevant treaty provisions to be seltexecuting but have 
ccacluded that they nevertheless did not create a private right of action, as occurred when a 
Mexican insurance company attempted to rely on a bilateral treaty with the United States to 
ob-ain the return of vehicles stolen in Mexico and found in the United States.° The court held 
thet the selfexecuting treaty provisions could be enforced only through diplomatic channels. 

dm a series of prominent recent cases, the courts—without considering the international law 
of -emedies—have held that suppression of self-incriminating evidence is nota proper remedy 
uncer United States law for conceded U.S. violations of the provision in the Vienna Convention 
on Consular Relations’ that requires arresting authorities to notify detained aliens of the right 
to request assistance from their consular post. Because these courts have found the 
exclusionary rule inapplicable, they have not considered it necessary to confront the question 
whether the Consular Convention creates individual rights enforceable in judicial proceedings. 

Wm cases such as those mentioned above, if there has been an authoritative determination of 
avzolation (bya competent court or administrative body) or concession (for example, by the 
Department of State if the United States is the violator), one must ask whether a judicially 
im>osed remedy is appropriate, and if so, what that remedy should be. Courts in the United 
States have sometimes asked this question, as in the cases involving the Consular Convention, 
bu: they have not tried to ascertain what remedy international law would impose. They should 
tr7 to do so. 

An established canon of statutory construction in the United States provides that “an act of 
Congress ought never to be construed to violate the law. of nations if any other possible 
ccustruction remains.” The canon reflects a policy of respect for international order, including 
the maintenance of amicable relations between the United States and other countries, and 


* See S.S. Lotus (Fr. v. Turk.), 1927 PCI) (ser. A) No. 10, at 18 (stating that “the first and foremost restriction 
imposed by international law upon a State is that—failing the existence of a permissive rule to the contrary—it may 
nenexercise its power in any form in the territory of another State”); see also RESTATEMENT (THIRD) OF THE FOREIGN 
RELATIONS LAW OF THE UNITED STATES §432(2) (1987) (astate’s law enforcement officers may exercise their functions 
in mother state’s territory only with that state’s consent) [hereinafter RESTATEMENT]; FBI Authority to Seize Suspects 
Alrvad: Hearing Before the Subcomm. on Civil and Constitutional Rights of the House Comm. on the Judiciary, 10st Cong. 31-32, 
37 (1989) (statement of State Department Legal Adviser Abraham D. Sofaer that forcible abduction from a foreign 
stat= clearly violates the principle of territorial integrity unless a strong self-defense case can be made forit). Itis quite 
uni kely that a government could avoid these proscriptions simply by offering money to someone to do the job forit, 
as re United States apparently did in Alwarez-Machain. United States v. Alvarez-Machain, 504 U.S. at 657 n.2. 

* United States v. Postal, 589 F.2d 862 (5th Cir. 1979). 

*Donvention on the High Seas, Apr. 29, 1958, Art. 6, 13 UST 2312, 450 UNTS 82 (“Ships shall sail under the flag of 
ore State only and, save in exceptional cases . . . , shall be subject to its exclusive jurisdiction on the high seas.”). 

*Seguros Comercial Am. v. Hall, 115 F.Supp.2d 1371 (M.D. Fla. 2000). The treaty was the Convention for the 
Recovery and Return of Stolen or Embezzled Vehicles and Aircraft, Jan. 15, 1981, U.S.-Mex., TIAS No. 10,653. 

? Apr. 24, 1963, Art. 36(1)(b), 21 UST 77, 596 UNTS 261 [hereinafter Consular Convention]. 

-United States v. Lawal, 231 F.3d 1045, 1048 (7th Cir. 2000); United States v. Chaparro-Alcantara, 226 F.3d 616, 
624-25 (7th Cir. 2000); United States v. Cordoba-Mosquera, 212 F.3d 1194, 1195-96 (11th Cir. 2000); United States 
= Cc 206 F.3d 882, 886 (9th Cir. 2000) (en banc); United States v. Li, 206 F.3d 56, 60 (1st Cir. 

23). 

* Murray v. The Charming Betsy, 6 U.S. (2 Cranch) 64, 118 (1804) (Marshall, C.J.). For a modern application, see 

ug ce Scalia’s dissenting opinion for himself and three others in Hartford Fire Ins. Co, v. California, 509 U.S. 764, 
814-19 (1993). See also RESTATEMENT, supra note 3, §114. 
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xives due deference to the legislative authority of Congress under the U.S. Constitution. Itis 
i creature of, and is directed at, the judiciary in the United States. Its underlying policy applies 
10 the fashioning of judicially imposed remedies, just as it does to the interpretation of statutes. 
Whether a court is construing a statute or fashioning a remedy for an international delict, it 
s acting as a branch of the government, and the policy underlying the canon dictates that it 
should not act in such a way as to place the United States in violation of international law unless 
Congress has unequivocally mandated that it do so. 

International law includes not only norms regarding substantive conduct, but also binding 
remedial norms. The remedial norms are important. That governments regard them as 
mportant is amply demonstrated, for example, by the heated series of assertions and counter- 
assertions hurled back and forth for many years over the compensation standard for the ex- 
oropriation of foreign-owned property,” and by the recent protests of foreign governments 
about the U.S. application of the death penalty to accused foreign nationals who were not 
aotified of the right to communicate with their consular post upon arrest." 

In the well-known Chorzów Factory case, the Permanent Court of International Justice set forth 
che basic remedial norm for violations of international law: 


The essential principle contained in the actual notion of an illegal act—a principle 
which seems to be established by international practice and in particular by the decisions 
of arbitral tribunals—is that reparation must, as far as possible, wipe out all the conse- 
quences of the illegal act and reestablish the situation which would, in all probability, have 
existed if that act had not been committed. Restitution in kind, or, if this is not possible, 
payment ofa sum corresponding to the value which a restitution in kind would bear [is the 
appropriate remedy]. 


The Chorzów Factory case involved violation of a treaty,” but the Court’s enunciation of the 
appropriate remedy did not distinguish between treaty violations and any other violations of 
international law. The Court did say that its conclusion particularly applied as to the specific 
treaty involved in the case—the 1922 Geneva Convention between Germany and Poland 
concerning property rights of Germans in enterprises located in Polish Upper Silesia.” In an 
earlier Judgment, however, the Court had said it was “reasonable to suppose” that (subject to 
specific provisions in the Convention authorizing expropriation) “the treatment accorded to 
German private property, rights and interests in Polish Upper Silesia [under the Convention] 
is to be the treatment recognized by the generally accepted principles of international law.” 
The Court in Chorzów Factory relied on that earlier Judgment. ® Thus, the Chorzów Factory case 
did not turn on the fact thata treaty violation was presented. Moreover, since custom and treaty 
are coequal sources of international law,” a violation of custom would presumably be subject 
tò the same remedial norm as a violation of a treaty.’ 


1 An early and classic example of the intensity with which the differing views have been held appears in the U.S.- 
Mexican correspondence concerning the expropriation of agrarian and oil properties in 1938~1940. Property Rights, 
3 Hackworth DIGEST §288, at 655-64. More recently, the disputes have led toa series of international arbitral awards 
that have narrowed the remaining areas of contention, particularly in the Iran—United States Claims Tribunal. See, e.g., 
GEORGE H. ALDRICH, THE JURISPRUDENCE OF THE IRAN-UNITED STATES CLAIMS TRIBUNAL (1996); CHARLES N. BROWER 
& JASON D. BRUESCHKE, THE IRAN-UNITED STATES CLAIMS TRIBUNAL (1998); THE IRAN-UNITED STATES CLAIMS 
TRIBUNAL: ITS CONTRIBUTION TO THE LAW OF STATE RESPONSIBILITY (Richard B. Lillich & Daniel B. Magraw eds., 1998). 

ll See Case concerning the Vienna Convention on Consular Relations (Para. v. U.S.), Provisional Measures (Apr. 
3, 1998), at<http:/ /www.icj-cij.org>; LaGrand Case (FRG v. U.S.) (pending before the IC), at id.; N.Y. TIMES, Oct. 
30, 2000, at A20 (describing protests by Mexican government and others). 

2 Chorzow Factory (Ger. v. Pol.), 1928 PCIJ (ser. A) No. 17, at 47 (Sept. 13). 

8 Td. at 29. 

4 Convention Relating to Upper Silesia, May 15, 1922, Ger.-Pol. The League of Nations Treaty Series contains only 
a declaration interpreting a portion of the Convention, June 3, 1922, 9 LNTS 466, not the Convention itself. The 
relevant provision, Article 6 of the Convention, appears in Certain German Interests in Polish Upper Silesia (Ger. v. 
Pol.) (Merits), 1926 PCI] (ser. A) No. 7, at 21 (May 25). 

‘8 Certain German Interests in Polish Upper Silesia (Merits), 1926 PCIJ (ser. A) No. 7, at 21. 

16 Chorzów Factory, 1928 PCH (ser. A) No. 17, at 33-34, 39. 

17 INTERNATIONAL COURT OF JUSTICE [ICJ] STATUTE Art. 38(1). 

18 The ICJ has said that restitution in kind might be awarded for a violation of “a legal right” (without specifying 
whether the right emanates from a treaty or custom), even ifit meant dismantling a large bridge over a strait. Passage 
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m the TOPCO arbitration of 1977, which arose out of Libya’s expropriation of foreign-owned 
oproperties,”’ the arbitrator relied on the Chorzów Factory case and awarded restitution as the 
remedy for the Libyan government’s breach of an “internationalized” foreign investment con- 
tract. He also relied on a study by a Spanish lawyer, M. B. Alvarez de Eulate, who had reviewed 
international practice and concluded: 


[I]t can be contended that the theoretical statement that restitutio in integrum or restitutio 
in pristinum constitutes, in principle, international reparation has been confirmed by a 
considerable number of precedents in which this form of reparation, whether voluntarily 
offered or ordered by an international body, has been effectively adopted in diplomatic 
practice and international case law.” 


More recently, the Inter-American Juridical Committee, responding to the 1992 Alvarez- 
Mechaincase in the U.S. Supreme Court,” stressed the duty to make reparations in the form 
of restitution (restoration of the status quo ante) for a violation of international law: 


Pursuant to the rules governing state responsibility in international law, any state that 
violates an international obligation must make reparations for the consequences of the 
violation. The reparation has the purpose of returning, to the extent possible, the situa- 
tion to the way it was before the transgression occurred. Only to the extent that this would 
prove impossible, or that the aggrieved party would so agree, could there be room for any 
substitute reparation.” 


The Restatement of Foreign Relations Law of the United States says that, for a breach of inter- 
na-ional law, “Ordinarily, emphasis is on forms of redress that will undo the effect of the vio- 
lazon, such as restoration of the status quo ante, restitution, or specific performance of an 
unclertaking.”* Among other authorities, it cites the Temple of Preah Vihearcase, in which the 
Irsernational Court of Justice ordered Thailand to “restore to Cambodia any objects . . . re- 
moved from the Temple or the Temple area by the Thai authorities.”** 

according to the International Law Commission’s current draft articles on state responsibility: 


A State responsible for an internationally wrongful act is under an obligation to make 
restitution, thatis, to re-establish the situation which existed before the wrongful act was 
committed, provided and to the extent that restitution: 

(a) Is not materially impossible; 

(b) Would not involve a burden out ofall proportion to the benefit deriving from resti- 
tution instead of compensation.” 


Tkeough the Great Belt (Fin. v. Den.), Provisional Measures, 1991 IC] REP. 12, 19 (July 29). Some scholars have 
rez2ntly questioned whether custom actually has a significant role to play as an ordering force in international 
reztions. Jack L. Goldsmith & Eric A. Posner, A Theory of Customary International Law, 66 U. CHL L.R. 1113 (1999); J. 
Patrick Kelly, The Twilight of Customary International Law, 40 VA. J. INT'L L. 449 (2000). But the list of sources found in 
Art:cle 38(1) of the IC] Statute, which includes “international custom, as evidence of a practice accepted as law,” 
retains authoritative. See IAN BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LAW 3 (5th ed. 1998); see also OSCAR 
SCHACHTER, INTERNATIONAL LAW IN THEORYAND PRACTICE 77-78 (1991) (showing howstate practice establishing the 
207-mile exclusive economic zone in the oceans has supplanted preexisting treaty obligations). 

“Texaco Overseas Petroleum Co. (TOPCO) & Cal. Asiatic Oil Co. (CALASIATIC) v. Libyan Arab Republic, 53 ILR 
385 422 (award of Jan. 19, 1977). 

5M. B. Alvarez de Eulate, La “Restitutio in Integrum” en la Prdcticay en la Jurisprudencia Internationales, TEMIS: REVISTA 
DE CIENCIA Y TÉCNICA JURÍDICA, NOS. 29-32, 1971-72, at 11, 31, quoted and translated in id. at 507. But see Libyan Am. 
OÑ Do. (LIAMCO) v. Libyan Arab Republic, 20 ILM 1, 62-64 (1981) (award of Apr. 12, 1977) (rejecting restitution as 
a remedy for a state’s nationalization of property in breach ofa concession contract, on the ground thatan order of 
rezlitution by an international arbitral tribunal would violate the sovereignty of the nationalizing state). Violation of 
so7zreignty would not be an issue in a domestic court of the state responsible for the actionable conduct. 

=. United States v. Alvarez-Machain, 504 U.S. 655 (1992). 

* Inter-American Juridical Committee, Legal Opinion on the Decision of the Supreme Court of the United States 
of America, OAS Doc. CJI/RES.0-15/92, para. 10 (1992), reprinted in 13 HUM. RTS. L.J. 395, 397 (1992). 

= RESTATEMENT, supra note 3, §901 cmt. d. 

= Temple of Preah Vihear (Cambodia v. Thail.), Merits, 1962 IC] Rep. 6, 37 (June 15). 

* State Responsibility: Draft Articles Provisionally Adopted by the Drafting Committee on Second Reading, Art. 36, 
in seport of the International Law Commission on the Work of Its Fifty-second Session, UN GAOR, 55th Sess., Supp. 
Nc. 10, at 124, 133, UN Doc. A/55/10 (2000). The articles contemplate that an injured state may elect to forgo 
rest. tution and choose some other form of reparation instead. James Crawford, Pierre Bodeau, & Jacqueline Peel, The 
IL s Draft Articles on State Responsibility: Toward Completion of a Second Reading, 94 AJIL 660, 668 (2000). Even ifsuch an 
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Since the articles on state responsibility are still in draft form, they may not be authoritative. 
But in any event, in the cases mentioned at the beginning of this editorial, restitution would 
not prove impossible if requested in a timely fashion. Restitution clearly would not impose a 
burden “out of all proportion” to the benefit to be derived from it when it simply involves 
releasing a wrongfully abducted person or suppressing self-incriminating evidence. In many 
criminal cases, suppression of self-incriminating evidence, rather than dismissal of the indict- 
ment, would suffice to restore the status quo ante. 

If, then, an international law duty to provide restitution (or restoration of the status quo 
ante) for a breach of an international obligation indeed applies when restitution is feasible 
under the circumstances and would not be disproportionately burdensome, and ifa municipal 
law canon directs that a U.S. court should not place the United States in breach of its 
international law duty unless Congress has unequivocally mandated otherwise, a domestic 
court should order restitution as the usual remedy when a party with a real stake in the matter 
has established that a violation of international law has occurred. It would not matter whether 
the breached international obligation arose from custom or a treaty. Nor would it matter 
whether a breached treaty obligation (or customary international law obligation) is self- 
executing or non-selfexecuting under U.S. law; nor whether the treaty was specifically 
intended to create individual rights enforceable in domestic judicial proceedings;”’ nor 
whether return to the status quo ante would or would not be the proper remedy in a case 
where the government’s delict has offended only U.S. legal norms;”* nor whether the treaty 
expressly requires return to the status quo ante in case ofa breach.” It would only matter that 
(1) the government has indeed breached an international obligation; (2) Congress has not 
unequivocally mandated that there be no restitution (i.e., no return to the status quo ante) for 
such a breach; (3) restitution is feasible under the circumstances; (4) the issue was raised in 
a timely fashion;” (5) a person whose interests are at stake raised it; and (6) (if the 


election would relieve a domestic court in the responsible state of causing any violation of international remedial law 
ifit does not award restitution, this scenario is highly unlikely in the kind of case likely to come up ina domestic court. 
In these cases, a person is normally the real party in interest and that person’s state will almost always wish to see the 
status quo ante restored if that is possible. See, for example, the IC] cases cited in note 11 supra. 

*6 See Frederic L, Kirgis, Federal Statutes, Executive Orders and “Self-Executing Custom,” 81 AJIL 371, 372 (1987). 

2? Several recent cases involvin g Article 36(1) (b) of the Vienna Convention on Consular Relations, supranote 7, have 
noted a question whether that provision creates domestically enforceable individual rights, but have deemed it 
unnecessary to answer the question because they have held that, in any event, the exclusionary rule is not an 
appropriate remedy for an Article 36 violation. See United States v. Lawal, 231 F.3d 1045, 1048 (7th Cir. 2000), and 
cases there cited. The question is actually irrelevant because the duty to provide restitution for an international law 
violation does not depend on the enforceability in domestic courts of the rights violated. In the absence of specific 
directions from Congress, it depends S on proofatan appropriate stage of the proceedings thata violation adversely 
affecting a party’s interests has occurred, on the feasibility of restoring the status quo ante, and (perhaps) ona finding 
regarding the proportionality of the remedy, see text at note 25 supra. 

%8 In cases involving violations of Article 36(1) (b) of the Vienna Convention on Consular Relations, supra note 7, 
where the defendant has argued that incriminating evidence should be suppressed, courts have said that the 
exclusionary rule is available only when there has been a violation of the person’s constitutional rights or when a 
federal statute requires it. Since treaty violations are not tantamount to constitutional violations and since no federal 
statute requires exclusion of evidence for violations of the Convention, these courts have held the exclusionary rule 
inapplicable. Seg, e.g., United States v. Page, 232 F.3d 536, 540-41 (6th Cir. 2000), cert. denied sub nom. Linton v. United 
States, 121 S.Ct. 1380 (2001), 2001 U.S. LEXIS 2414; United States v. Chaparro-Alcantara, 226 F.3d 616, 621 (7th Cir. 
2000); United States v. Carrillo, 70 F.Supp.2d 854, 861 (N.D. HI. 1999); United States v. Torres—-Del Muro, 58 F.Supp.2d 
931, 933 (C.D. Til. 1999). 

2 See the cases cited supra note 28, which give great weight to the fact that the Vienna Convention on Consular 
Relations does not expressly provide for suppression of evidence as a remedy. Treaties rarely specify the remedy for 
their breach. 

*° In People v. Madej, 739 N.E.2d 423 (III. 2000), a defendant who had been denied his Consular Convention rights 
by Illinois authorities raised the issue for the first time in a petition for relief from his conviction, filed fourteen years 
after the limitation period for such relief under Illinois law had expired. He argued that because international law 
required restitution Zor the treaty violation, his conviction and sentence were void and the limitation period was thus 
inapplicable. The Illinois Supreme Court properly rejected his argument. He had failed to raise the point in a timely 
manner, and in any event international law does not mandate that a judicial decision that fails to apply the proper 
remedy is void. 

"This is a basic formulation of the standing-to-sue issue. See CHARLES A. WRIGHT, ARTHUR R. MILLER, & EDWARD H. 
COOPER, 13 FEDERAL PRACTICE AND PROCEDURE 345~47 (2d ed. 1984). When there has been a violation of an 
international law norm of the sort that serves the interests of persons, a basic “standing” test should be used. Elaborate 
standing tae leaner would, in many cases, frustrate the purpose of the restitution requirement imposed by 
international remedial law. 
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International Law Commission’s draft articles are considered authoritative) the burden of 
restitution would not be grossly disproportionate to the benefit derived from it. 

This remedial regime would dictate that in the criminal prosecutions mentioned in the first 
paragraph of this editorial, if the international law violation has been brought to the court’s 
atntion in a timely manner, the remedy should be release of the detained individual (for 
example, when the individual has been abducted or arrested in violation of international law), 
dixnissal of the indictment (same), or suppression of the incriminating evidence (for example, 
when a foreign national has confessed to a crime without having been told of the right to 
ccatact his or her consular post).” 

Such a remedial regime would not do away with the distinction in U.S. law between self- 
executing and non-selfexecuting treaties. It would simply render the distinction irrelevant 
when a party seeks a remedy in a domestic court for an established or conceded violation of 
int2rnational law. In other cases, for example, where a treaty regulates a status, a relationship, 
or a series of events between the parties to it and the question is whether that regulatory 
regime applies to a dispute in a domestic court, the distinction would be relevant. Thus, in the 
we l-known companion cases of Foster v. Neilson”? and United States v. Percheman,” where the 
issue was whether a provision in a treaty served as a document of title to land, the distinction 
would continue to be determinative of the outcome. The distinction would also remain rele- 
vatt, for example, in a case like Akhtar v. Reno,” where a deportable alien sought unsuccessfully 
torely on the Convention Against Torture,” which prohibits expulsion to another state when 
there are substantial grounds to believe that the detainee would face torture there, as a basis 
for a federal court to review an immigration judge’s factual determination that he had failed 
tœ Jemonstrate such grounds. 

The question whether a particular treaty provision was intended to create individual rights 
er<orceable in domestic judicial proceedings would remain relevant when a person relies 
specifically on the provision to supply a claim for relief in a civil action in a domestic court. A 
fiading of a lack of such intent would preclude the individual from relying directly on the 
prevision. But the question would disappear when, for example, a federal statute faithfully 
im>lements a treaty provision or incorporates a treaty provision by reference and thus supplies 
the claim for relief itself. An example would be the International Child Abduction Remedies 
Ac,” which implements and supplements the Convention on the Civil Aspects of International 
Child Abduction.” The Act directs a court in which an action is brought for the return ofan 
internationally abducted child to “decide the case in accordance with the Convention.”* Ifa 
viodation of the statute is then found, the corresponding treaty violation should trigger the 
res-itution remedy if that is feasible—as it normally would be (and as the Convention expressly 
ccmtemplates), where restitution takes the form of an order for the return of the child. 

E might be thought that the restitution principle is being stretched too far when itis taken 
to mean notjust return of private property unlawfully taken, but also dismissal of an indict- 
m=nt or suppression of incriminating evidence in a criminal case when there has been a 
violation of the defendant’s rights, such as those provided by Article 36(1) (b) of the Vienna 


* Accord, generally, William J. Aceves, The Vienna Convention on Consular Relations: A Study of Rights, Wrongs, and 
Rewedies, 31 VAND. J. TRANSNAT’L L. 257, 310-12 (1998); Mark J. Kadish, Article 36 of the Vienna Convention on Consular 
Rections: A Search for the Right to Consul, 18 MICH. J. INT'L L. 565, 610-12 (1997); Linda Jane Springrose, Strangers in a 
Strange Land: The Rights of Non-Citizens Under Article 36 of the Vienna Convention on Consular Relations, 14 GEO. IMMIGR. 
LI. 185, 207-13 (1999). 
> 27 U.S. (2 Pet.) 253 (1829). 

* 32 U.S. (7 Pet.) 51 (1833). 
*- 123 F.Supp.2d 191 (S.D.N.Y. 2000). 
* Convention Against Torture and Other Cruel, Inhuman or Degrading Treatmentor Punishment, Dec. 10, 1984, 
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Convention on Consular Relations.” Although the principle has perhaps been enunciated 
most clearly in cases involving property, itis not uniquely applicable to property rights. As was 
indicated above, the Inter-American Juridical Committee relied on it in its response to the 
abduction of Alvarez-Machain,* and neither the Restatement™ nor the International Law 
Commission’s draft on state responsibility* makes any distinction between return of property 
and any other form of restitution. Surely, a return to the status quo ante merits at least as 
much respect when individual rights of life or liberty are at stake as when property rights are 
involved. . 

It also cannot be assumed, as some courts in the United States have done, that alien 
detainees’ right to be notified of the availability of consular assistance is supererogatory when 
they have been notified of all U.S. constitutional and statutory rights, including the right to 
counsel. Persons involuntarily under the physical control of police authorities in a foreign 
culture, who may not speak or adequately understand the local language, may well be subject 
to any number of mistaken impressions or apprehensions that cannot be cured by a recital of 
rights granted by the lawin force there. It would be understandable for aliens to assume, for 
example, that conditions and consequences of arrest in the foreign culture are about the same 
as those at home (which may or may not protect individual rights), no matter what the 
authorities in the foreign culture may say. Consular officials, if they are contacted, may well be 
able to correct any misapprehensions and gain the trust of detainees in ways beyond the reach 
of either the local police officers or a court-appointed local lawyer.” As the Inter-American 
Court of Human Rights has put it: 


[T]he real situation of the foreign nationals facing criminal proceedings must be con- 
sidered. Their most precious juridical rights, perhaps even their lives, hang in the balance. 
In such circumstances, itis obvious that notification of one’s right to contact the consular 
agent of one’s country will considerably enhance one’s chances of defending oneself and 
the proceedings conducted in the respective cases, including the police investigations, are 
more likely to be carried out in accord with the law and with respect for the dignity of the 
human person. 


Even ifit might be said that international law does not requirerestitution as the remedy for 
violation of an international obligation, but merely prefers it, a court that rejects restitution 
without fully considering the international ramifications opens the United States to the 
legitimate criticism of failing to comply with a good faith obligation to take international law 
seriously. In a different context, the Iran—United States Claims Tribunal has held that 
international law imposes a good faith obligation on states to effectuate (in domestic law) the 


* Article 36(1) (b) expressly refers to the rights of the individual to request that the consular post be informed and 
to have the authorities forward his or her communication to the post without delay. “The said authorities shall inform 
the person concerned without delay of his rights under this sub-paragraph.” Consular Convention, supranote 7, Art. 
36(1) (b) (emphasis added). The U.S. Supreme Courtsaid in Breard v. Greene, 525 U.S. 371, 376 (1998) (per curiam), 
that the Convention “arguably confers on an individual the right to consular assistance following arrest.” 

4 See text at note 22 supra. 

42 See text at note 23 supra. 

* See text at note 25 supra. 

14 See, e.g., United States v. Bin Laden, 126 F.Supp.2d 290, 295-96 (S.D.N.Y. 2001), 2001 WL 8355, at *3; United 
States v. Moreno, 122 F.Supp.2d 679, 683-84 (E.D. Va. 2000); United States v. Rodrigues, 68 F.Supp.2d 178, 184 
(E.D.N.Y. 1999); United States v. Alvarado-Torres, 45 F.Supp.2d 986, 990-91 (S.D. Cal. 1999), aff'd mem., 230 F.3d 1368 
(9th Cir. 2000). Cf Breard v. Greene, 523 U.S. 371, 377 (1998). These courts’ restrictive treatment of the matter could 
also be viewed as a denial of the complaining party’s standing to raise the Consular Convention issue on the ground 
that he or she has failed to showa distinct and palpable injury from the treaty violation. On this aspect ofstanding (in 
the context of a civil action, not a criminal prosecution), see WRIGHT, MILLER, & COOPER, supra note 31, at 418. 

* See State v. Ramirez, 732 N.E.2d 1065, 1070-71 (Ohio Ct. App. 1999) (pointing out not only that the American 
legal system would have been explained to the accused, a Mexican national, ifthe consulate had been notified, but also 
that the consul could have assisted in tracking down potential defense witnesses who had returned to Mexico). 

* Right to Information on Consular Assistance in Framework of Guarantees of Due Process of Law, Advisory Op. 
OC-~16/99, 1999 Ann. Rep. Inter-Am. Ct. Hum. Rts., OEA/Ser.L/V/III.47, doc. 6, at 487, 558, para. 121; see alsoState 
v. Reyes, 740 A.2d 7, 14 (Del. Super. Ct. 1999) (placing the burden on the state to prove that the suspect had waived 
his rights, including the right to consult his consular officials, and finding that the state had failed to meet its burden 
when it failed to inform him of that right—which led the court to grant the defendant’s motion to suppress the 
statement he made to a police officer). 
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object and purpose ofa treaty voluntarily entered into, even when the treaty does not specify 
haw that must be done.” In the context now being considered, international treaty law, in the 
fcrm of the Vienna Convention on Consular Relations, seeks to provide detainees in an alien 
cu ture with access to a knowledgeable representative of their own government without delay. 
Ir. ernational remedial law prefers, even if it does not require, restoration of the status quo 
ane whenever possible, once the primary obligation has been breached. At the very least, a 
domestic court would have a good faith duty to take the object and purpose of both inter- 
nacional norms—the primary one and the remedial one—into serious consideration. 

H the defendant in a capital case submits a timely motion or petition to suppress or to quash 
a <onviction, restoration of the status quo ante (by excluding any self-incriminating evidence 
the defendant may have given in the absence of any awareness that he or she could have com- 
nranicated with the consular post) would be required, as a matter of good faith, given the 
fixality of the death penalty. An apology to the foreign government and efforts to prevent 
f-rure violations of the Convention—the remedies espoused by the State Department—are 
simply not adequate in such cases. Even in a noncapital case, good faith at the very least would 
require serious consideration of the international ramifications if the Convention has been 
vizlated and the defendant’s self-incriminating evidence is submitted by the prosecution. 
Czurts in the United States have been far too inward-looking when they have rejected motions 
or petitions to suppress evidence in these cases. They suffer from the same lack of outward 
vis.on when they rely on such creatures of domestic law as the doctrine of non-selfexecuting 
treaties to deny restitution for other treaty violations, or when they decline to award any 
remedy after making a finding that an individual’s rights under customary international law 
have been violated.* Such parochialism needs to be corrected. 


FREDERIC L. Krrcis* 


7 Interpretation of Algiers Declarations with Respect to Whether U.S. Is Obligated to Satisfy Promptly Any Award 
Readered in Favor of Iran Against U.S. Nationals Piran v. U.S.), 14 Iran-U.S. Cl. Trib. Rep. 324, 330-31 (1987 I), 
repinted in 26 ILM 1592, 1598-99 (1987). 

“The point being made here is not that U.S. courts should de facto become courts of international law but, rather, 
tha: they should avoid placing the United States in violation of international law, including international remedial law, 
when it is possible to do so without contravening a specific direction from Congress. 

* The author wishes to thank Ross S. Goldstein for his research assistance. 


. NOTES AND COMMENTS 


WAR AND PEACE IN REFUGEE LAW JURISPRUDENCE 


How should decision makers on refugees evaluate claims from individuals fleeing civil 
wars and armed conflicts?! In the year of the fiftieth anniversary of the 1951 Convention 
Relating to the Status of Refugees,” this remains one of the most intractable questions. 
According to` a 1995 report of the United Nations High Commissioner for Refugees 
(UNHCR), as many as thirty-five civil wars and a much larger number of low-intensity 
conflicts were being fought around the world.’ People from the countries concerned ac- 
count for a significant proportion of asylum requests. Assessing the risk of persecution in 
such cases is particularly complex: human rights abuses are being committed on a wide 

scale. And, as was noted in a recent New Zealand decision, Refugee Appeal No. 71,462/99, 
they are being. committed 


not only by the combatants on the different sides (the state sand the opposing group(s)), 
but also by other groups and individuals who may have no connection with either the 
state or any of the warring factions. Very often the reasons for the commission of the 
human rights abuses will be mixed. As far as the victims, or potential victims of the 
abuses are concerned, the identity of the agent of persecution and the reasons for the 
persecution matter little.* 


In addition to their complexity, such claims pose at least two major problems. The first 
is that refugee jurisprudence has tended to exclude these claims from the ambit of the 
1951 Refugee Convention save in exceptional circumstances—the “exceptionality” ap-. 
proach. Expressed in its starkest form, this approach suggests a somewhat dubious syllo- 
gism: persecution in peacetime, the 1951 Convention; persecution in wartime, no 1951 
Convention. This paper seeks to refute the notion that the 1951 Convention mainly gov- 
erns the protection of claimants from countries in a state of peace. 

The second problem concerns identification of the relevant international law framework. 
The applicability of a contemporary approach, which assesses persecutory harm by ref- 
erence to norms of international human rights law (IHRL),”° is more debatable when the 
country of origin is in a state of civil war or armed conflict. This situation casts doubt on 
whether the norms to be applied can be confined to those contained in major interna- 
tional human rights instruments. Efforts to do so are arguably misguided attempts to match 
norms designed for countries in a state of peace to countries in a state of war. This note 
contends that, when dealing with claims by persons fleeing civil wars and armed conflicts, 
the relevant norms must encompass the international standards set out in the corpus of 
international humanitarian law (IHL). 


! That refugee law often uses the terms “civil war” and “armed conflict” interchangeably indicates its lack of 
attention to international law codifications on the basis of the latter term. A more precise classification is given 
in the body of this paper. 

? July 28, 1951, 1954 UKTS No. 39 (Cmd. 9171), 189 UNTS 150. 

3 UNHCR, THE STATE OF THE WORLD’S REFUGEES: IN SEARCH OF SOLUTIONS 25 (1995). 

* Refugee App. No. 71,462/99, para. [30] (NZ Sept. 27, 1999). [hereinafter App. 71,462/99], at <http:// 
pil refugee.org.nz/rsaa/text/docs/71462-99.htm>. No names are attached to decisions of the New Zealand 
authority. 

5 See, e.g., JAMES HATHAWAY, THE LAW OF REFUGEE STATUS (1991). 
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=ecent decisions in the United States, the United Kingdom, Australia, New Zealand, and 
Cznada® have brought these interrelated problems to the fore in dramatic fashion and 
urderlined the need to address them in a more comprehensive way. Drawing on these 
discussions, this note seeks (in parts II and III) to resolve some of the principal incon- 
sist2ncies raised and to postulate clearer, more readily identifiable criteria’ to assist deci- 
sicn makers on refugees in knowing what international humanitarian law consists of and 
to enable them to determine when and in what circumstances they must have regard to 
invernational humanitarian law. In its identification (in part IV) of the relevance of 
in.ernational humanitarian law norms to the core elements of the definition in the 1951 
Refugee Convention, this paper goes considerably further than previous treatments. 
Clzarer criteria are essential if the theoretical advantages of a combined human rights and 
in-ernational humanitarian law perspective are to prove of real practical use to decision 
maxers. Accordingly, part V offers a short checklist of pertinent questions that need to be 
ra:sed in cases of civil war and armed conflict and then concludes with some suggestions 
as => how general country information needs to be augmented so as to further the objective 
of= combined perspective. 


I. THE CURRENT EXCEPTIONALITY APPROACH 


According to the exceptionality approach, the 1951 Refugee Convention and the 1967 
Pr=tocol’ do not cover persons fleeing armed conflicts or civil wars or situations of “gen- 
eralized violence.” The locus classicus of this approach is found in the UNHCR Handbook, 
wl-.:ch states that “[p]ersons compelled to leave their country of origin as a result of inter- 
national or national armed conflicts are not normally considered refugees under the 1951 
Convention or 1967 Protocol.” While the Handbook goes on to qualify this proposition, 
it =oes so by reference to “special cases,” highlighting their exceptionality.” Professor 
James Hathaway offers a similar proposition in his Law of Refugee Status. “[V]Jictims of war 
and conflict are not refugees unless they are subject to differential victimization based on 
civi or political status.”” 


* In re SP, Interim Decision 3287(B.LA. 1996), at <http://www.usdoj.gov>; Adan v. Sec’y of State for Homie 
Dev't, [1999] 1 A.C. 293 (H.L.); Kibiti v. Sec’y of State for Home Dep’t, 2000 Imm. App. Rep. 594 (C.A.); Minister 
for mmigration & Multicultural Affairs v. Abdi, [1999] 162 A.L.R. 105 (Fed. Ct. Austl.); App. 71,462/99, supra 
noze 4; Shysta-Ameer Ali v. Minister of Citizenship & Immigration, No. A-772~96, 1999 Fed. Ct. App. LEXIS 11 
(Fec. Ct. Can. Jan. 12, 1999). 

” See App. 71,462/99, supra note 4, para. [29] (emphasizing “the need to provide a hopefully coherent exposi- 
tiox of the basic principles”). 

* Ne are indebted to the pioneering work done in this area by SUZANNE]. EGAN, CIVIL WAR, REFUGEES AND THE 
ISSE OF “SINGLING OUT” IN A STATE OF CIVIL UNREST (Centre for Refugee Studies, 1991); T. Alexander Aleinikoff, 
Th: Meaning of “Persecution” in U.S. Asylum Law, in REFUGEE POLICY: CANADA AND THE UNITED STATES 292 (1991); 
Miz 2ael G. Heyman, Redefining Refugee: A Proposal for Relief for Victims of Civil Strife, 24 SAN DIEGO L. REV. 449 (1987); 
Water Kalin, Refugees and Civil Wars: Only a Matter of Interpretation, 3 INT'L J. REFUGEE L. 435, 450 (1991); David 
Matas, Innocent Victims of Civil War as Refugees, 22 MAN. LJ. 1 (1993); Mark R. von Sternberg, Political Asylum and 
the Law of Internal Armed Conflict: Refugee Status, Human Rights and Humanitarian Law Concerns, 5 INT’LJ. REFUGEE 
L. .53 (1993); Mark R. von Sternberg, The Plight of the Non-Combatant in Crvil War and the New Criteria for Refugee 
Status, 9 id. at 170 (1997) [hereinafter von Sternberg, Plight of Non-Combatant]. The most comprehensive attempt 
to p-ovide workable criteria, (Canadian) IMMIGRATION AND REFUGEE BOARD, CIVILIAN NON-COMBATANTS FEARING 
PERSECUTION IN CIVIL WAR SITUATIONS (1996), at<http:/ /www.irb.ge.ca/legal/guideline/civilian/index_e.stm> 
[hezeinafter CANADIAN GUIDELINES], is indebted to the lucid analysis of the relevance of IHL norms applicable 
to children in GUY GOODWIN-GILL & ILENE COHN, CHILD SOLDIERS: THE ROLE OF CHILDREN IN ARMED CONFLICTS 
(164). l 

€ 2rotocol Relating to the Status of Refugees, Jan. 31, 1967, 19 UST 6225, 606 UNTS 267. 

™ UNHCR, HANDBOOK ON PROCEDURES AND CRITERIA FOR DETERMINING REFUGEE STATUS, UN Doc. HCR/ 
1P; 1/Eng/REV.2, para. 164 (ed. 1992) (1979) [hereinafter UNHCR HANDBOOK]. 

" Paragraph 164 is the opening paragraph of chapter V, Special Cases. See also id., para. 91. 

= HATHAWAY, supra note 5, at 185. 
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Under the exceptionality approach, which is widely adhered to, such persons must rely 
instead on the common, but not universal, state practice of nevertheless affording some 
type of extraconventional protection against refoulement to people fleeing hostilities of one 
sort or another. The criteria governing such protection, nowadays referred to as comple- 
mentary or subsidiary protection, are variously stated in several sources.” 

Further legitimizing the notion that persons fleeing armed conflicts and civil war could 
not be included under the 1951 Convention was the explicitly divergent step taken by the 
Organization of African Unity (OAU) to “compiement” the definition in the 1951 Gon- 
vention” with a broader clause in the African refugee convention covering persons who 
flee “owing to external aggression, occupation, foreign domination or events seriously dis- 
turbing public order in either part or the whole of his country of origin or nationality.”” 

The international community’s resistance to applying the 1951 Convention’s protection 
system to civil war and armed conflict cases is grounded in anxiety that any general inclu- 
sion of armed conflict and civil war cases within the 1951 definition of refugee would open 
the floodgates. As expressed in Isa v. S.S.C., a leading Canadian case dealing with the situ- 
ation in Somalia: “Many, if not most, civil war situations are racially or ethnically based. If 
racially motivated attacks in civil war circumstances constitute a ground for Convention 
refugee status, then, all individuals on either side of the conflict will qualify.” 

Similar anxiety can be perceived in the recent House of Lords decision Adan v. Secretary 
of State for the Home Department, which held that a risk of persecution could arise in such 
contexts only where the risk faced was shown to be over and above the normal incidents 
of civil war.” | 

In recent years, the exceptionality approach has been subjected to growing criticism. In 
1996 the Canadian Immigration and Refugee Board (IRB) issued one of the most forceful 
critiques in its guidelines entitled Civilian Non-Combatants Fearing Persecution in Civil War 
Situations. ? The Canadian Guidelines are based on the premise that nothing in the 1951 
refugee definition excludes its application to persons caught up in a civil war. The 
Guidelines espouse the following statement of principle, as set out by the Canadian Federal 
Court of Appeal in Salibian v: Minister of Employment & Immigration: 


[A] situation of civil war in a given country is not an obstacle to a claim provided the 
fear felt is not that felt indiscriminately by all citizens as a consequence of the civil war, 
but that felt by the applicant himself, by a group with which he is associated, or, even, 
by all citizens on account of a risk of persecution based on one of the reasons stated 
in the definition.” 


‘8 For example, Recommendation E of the Final Act of the United Nations conference of plenipotentiaries that 
adopted the 1951 Convention, UN Doc. A/CONF.2/108/Rev.1 (1951), UN Sales No. 1951.IV.4, various General 
Assembly resolutions, documents dealing with the UNHCR’s “good offices” remit, and UNHCR position statements 
such as Note on International Protection, UN Doc. A/AC.96/660, at 6 (1985), which identifies the UNHCR’s 
extraconventional responsibilities for “persons who have fled their home country due to armed conflicts, internal 
turmoil and situations involving gross and systematic violations of human rights.” See further GUYGOODWIN-GILL, 
THE REFUGEE IN INTERNATIONAL LAW 7-18 (2d ed. 1996); B. G. RAMCHARAN, HUMANITARIAN GOOD OFFICES IN 
INTERNATIONAL LAW (1983); J. Hyndman & B. Viktor-Nylund, UNHCR and the Status of Prima Facie Refugees in Kenya, 
10 INT’L J. REFUGEE L. 21, 32 (1998). 

‘4 OAU Convention Governing the Specific Aspects of Refugee Problems in Africa, Sept. 10, 1969, Art. 1(1), 
1001 UNTS 45 (quoting the definition of refugee in the 1951 Convention); see aise Cartagena Declaration on 
Refugees, Conclusion ITI(3), OAS/Ser.L/V/11.66, doc.10, rev.1, at 190-93 (1984), at <http://www.unher.ch/ 
refworld/legal/instruments/asylum/cart_eng.htm> (covering those in flight from “generalized violence, foreign 
aggression, internal conflicts, massive violation of human rights or other circumstances which have seriously 
disturbed public order”); Protection of Asylum Seekers in Situations of Large-Scale Influx, Exec. Comm. of the 
High Commissioner’s Programme No. 22 (XXXII) (1981). 

> Convention on the Specific Aspects of Refugee Problems in Africa, supra note 14, Art. 1(2). 

tê Isa v, Sec’y of State (Canada), [1995] 28 Imm. L.R. (2d) 68, para. [8] (Fed. Ct.). 

7 Adan, [1998] 2 W.L.R. 702 (HLL). 

18 CANADIAN GUIDELINES, supra note 8; see also von Sternberg, Plight of Non-Combatant, supra note 8. 

9 Salibian v. Minister of Employment & Immigration, [1990] 3 F.C. 250, 258. 
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Ia seeking to refute the argument that persons fleeing civil wars cannot by virtue of that 
fect demonstrate a nexus with a ground in the Convention, the Canadian Guidelines further 
cite with approval the comments made by Dr. Joachim Henkel, a former judge of the 
German Federal Administrative Court, with respect to the “general consequences” of civil 
wa. He first notes that the 1951 Convention does not afford protection from such general 
comsequences as accidental loss of life or limb and deprivation of food, water, electricity, 
h=ating, and medical treatment. But he considers persecution to have been committed 
wren a belligerent, “as part of its strategy,” engages in rape of the enemy community; or 
wen it resorts to “ethnic cleansing,” detains all male members of the enemy population 
ir. brutal concentration camps, or systematically murders enemy civilians in captured terri- 
tcry. “Even though such atrocities may be common in today’s civil wars,” Henkel observes, 
“ttey clearly are directed against persons as individuals; they are not just the unavoidable 
mere or less anonymous consequences of a war.”*° 

Rendering the resolution of these divisions of opinion more difficult is the fact that they 
have become entangled with a major debate over the validity of a “differential risk analysis.” 
Ts difficulty is compounded, at least for certain analyses of atrocities (such as Henkel’s), 
br the lack of clarity as to how some atrocities qualify as manifesting persecutory intent 
w-zereas others do not. No objective legal standards to explain such characterizations have 
yet been established. 

Ft is hoped that careful analysis of the debate over differential risk analysis will dem- 
omstrate that its resolution can only come about through the adoption of a broader inter- 
naïonal law approach. 


II. THE RIFT BETWEEN DIFFERENTIAL RISK ANALYSIS AND NONCOMPARATIVE ANALYSIS 


he case law is hugely split between the “differential risk” (or “comparative analysis”) and 
“oncomparative analysis” approaches. 


Taz Differential Risk Analysis 


According to this approach, in order to show a ground for persecution under the Con- 
vention, the claimant (either as an individual or as a member of a group) must demon- 
strate a differential risk when compared to the risks that ordinary civilians face from the 
civ] war or armed conflict in the country in question. This approach appears to be founded 
or. two premises. First, there can be no differential risk if the political, racial, religious, or 
ot er motivation for the harm feared simply arises out of the conflict itself. Second, there 
is co differential risk if the risk involved affects all alike. This proposition is closely con- 
nected to the notion that persecution cannot arise from indiscriminate violence. 

The Canadian Federal Court’s 1995 decision in Zsa, mentioned above,” clearly relied on 
th: approach in stating, inter alia, that paragraph 164 of the 1979 Handbook showed that 
th= 1951 Convention was not intended to protect civil-war victims, even if the attacks upon 
th=m were racially motivated. . l 

—ikewise, in Adan, a case that also dealt with Somalia, the House of Lords held that kill- 
inz and torture incidental to a clan- and subclan-based civil war did not give rise to a well- 
fo-nded fear of persecution within the meaning of the Refugee Convention if the asylum 
seeker faced no greater risk of such ill treatment by reason of his or her clan or subclan 
membership than others at risk in the war. The majority of the Law Lords endorsed the 
view of Lord Lloyd of Berwick that claimants did not have to show that they were more at 


Joachim Henkel, Refugees from Civil War and Other Internal Armed Confticts, in WHO IS A REFUGEE? 17, 19 (G. 
Care & H. Storey eds., 1995). 


a Isa, supra note 16, at 72. 
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risk than anyone else in their group, if the group as a whole was subject to oppression. But 
that, Lord Lloyd continued, did not “touch on the more difficult questions which arise 
when a country is in a state of civil war.” In the latter context, fighting between the groups 
gave rise to a fear of death or injury or loss of freedom, but not of persecution.” 

In such circumstances, said Lord Slynn of Hadley, concurring, each individual or group 
must demonstrate a well-founded fear of persecution over and above the risk of life and 
liberty inherent in civil war.” 

This differential risk (or comparative) approach can be criticized on several counts. First, 
the refugee definition itself does not refer to the adoption of any different approach when 
the claim to persecution arises in a civil-war context. Second, it appears highly artificial to 
accept that many civil wars are fought for discriminatory motives, inter alia, of race, reli- 
gion, and political opinion, on the one hand, yet to conclude that persecution in many 
civil-war situations is too indiscriminate to amount to persecution based on the Conven- 
tion, on the other. Third, such an analysis seems to rely too heavily on a notion of the “or- 
dinary incidents” or “general consequences” of civil war. Such a notion overlooks the fact 
that the term “civil war” covers a wide range of conflicts, some of which seriously violate 
international humanitarian law norms and some of which do not. Fourth, at least in some 
forms it also appears to rest on the doubtful proposition that persecution cannot really be 
persecution if it affects all people. This view is difficult to square with the fact that in some 
civil wars one actually finds a multiplicity of discriminatory acts of persecution. 

In the first major court case to point out the flaws in the differential risk analysis, Minister 
for Immigration & Multicultural Affairs v. Abdi, the Australian Federal Court raised each of 
the first three points of criticism: 


It is difficult . . . to see the basis on which a super-added requirement of “greater 
risk”, “differential risk” or “risk over and above that arising from clan warfare” can be 
derived as a criterion for application of the Convention definition where the war is 
based on race or religion rather than, for example, a quest for property, power or 
resources. ... Given the purpose of the Convention and the well-settled principle that 
a broad, liberal and purposive interpretation must be given to the language, it is 
difficult to see the reason why a “second tier” of “differential” or super-added perse- 
cution should be imposed on an applicant for refugee status.” 


In preferring the approach of the Australian Federal Court in Abdi to that of the English 
House of Lords in Adan, the New Zealand Refugee Status Appeals Authority in Appeal 
71,462/99 added a criticism very similar to the fourth point just outlined. It saw the differ- 
ential risk analysis as an approach apt to confuse “equality of reason for the harm” (the nexus 
issue) with “equality of risk of the harm” (the risk issue). The authority explained that 


while it is convenient to speak in the short-hand of a differential risk in order to em- 
phasize the specific focus of the “for reason of” element, the very phrasing of the short- 
hand expression can, unfortunately, lead to a conflation of the risk element with the 
“for reason of” or nexus requirement. If this happens, a person at real risk of serious 
harm for reason of his or her religion will be required to establish that he or she is more 
at risk of serious harm for reason of his or her religion than others who are equally at 
real risk of serious harm for reason of their religion. This is a requirement to establish 
a double-differential risk. Such approach . . . amounts to a misdirection in law.” 


2 Adan, supra note 6, at 310B, 712B, 462E, 302C, 704H, 455F. 

23 Td. at 311B, 713B, 463E. 

24 Abdi, supra note 6, para. [39]; see also Murugasu v. Minister for Immigration & Ethnic Affairs (Fed. Ct. Austl. 
July 28, 1987) (Wilcox, J.), cited in Fong Hoi Tjhia v. Minister for Immigration & Multicultural Affairs, No. 135 of 
1999 (Fed. Ct. Aust. Aug. 24, 1999) (Tamberlin, J.), at LEXIS, Australian Library, Unreported Judgments File. 

* App. 71,462/99, supra note 4, para. [52]. 
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Moreover, even though the House of Lords discerned overseas support for its differential 
risk analysis in the leading Canadian case of Salibian v. Canada,” current Canadian juris- 
pradence has construed that judgment to require an entirely different approach. Thus, in 
Sk-sta-Ameer Ali v. Minister of Citizenship & Immigration, the Federal Court saw a line of au- 
thorities from Salibian onwards as encapsulating the noncomparative approach as set out 
in che 1996 Canadian IRB Guidelines.” 

£s yet, neither the powerful Australasian critique nor the different direction taken by 
recent Canadian jurisprudence has led the United Kingdom courts to abandon the use of 
di=erential risk analysis as a general tool.”* From an international perspective, senior courts 
in different countries at different times seem to have deployed different analytical tools in 
assessing the same country (Somalia). It is difficult to see how the conflict between leading 
jugments can be resolved unless consensus can be achieved on the proper criteria to gov- 
err such assessments. 


TF2 Noncomparative Analysis 


Diametrically opposed to the differential risk approach is the view that even in the ab- 
sece of differential impact, targeting will amount to Convention-grounded persecution 
so Pong as persecutory intent can be identified. It does not matter whether that persecutory 
inzent arises out of the conflict or whether the persecution affects all alike. The only re- 
quirement is a link between the serious harm and the protected ground. 

-2 endorsing the noncomparative approach, the Canadian Guidelines identify its essence 
as determining whether the claimant’s risk is of sufficiently serious harm and is linked to 
a ground under the Convention, as opposed to the general, indiscriminate consequences 
of civil war. The Guidelines emphasize that the issue is not a comparison between the claim- 
art's risk and the risk faced by other individuals or groups at risk for a reason stated in the 
Ccavention. A claimant cannot be labeled as a “general victim” of civil war without full 
anzlysis of her personal circumstances and those of any group to which she may belong. 

The noncomparative approach, however, can also be criticized on various counts. Argu- 
ably, it fails to recognize that the 1951 Convention is not concerned with all cases of 
persecution, even if they involve systematic denials of human rights and acts of violence on 
a large scale, but with persecution based on discrimination.” Furthermore, even authors, 
suca as Professor Hathaway, who have urged a noncomparative approach at a general level 
sti] maintain—as already noted—that the situation of civil war alters the equation. Thus, 
Hz haway writes: “Nonetheless, the Convention today remains firmly anchored in the 
notion of elevating only a subset of those at risk of war and violent conflict to the status of 
refugee. ... ‘A civil war, even on religious grounds, is not persecution as contemplated by 
the Convention.’ ””° 

Im addition, it is not entirely clear how an individualized “persecutory intent” can be 
identified in the parlous context of civil war and armed conflict, although Mark von 
Ste-nberg’s analysis sheds some light on this question.” But perhaps the most telling dif- 
fic_Ity posed by noncomparative analysis is that up until nowit has made merely incidental 
reference to IHL norms: it does not make clear that such reference is necessary or what its 


® Salibian, supra note 19. 

= CANADIAN GUIDELINES, supra note 8. 

Z See the more recent case of Kibiti, supra note 6. 

* ‘Lord Hoffmann in Islam v. Sec’y of State for Home Dep’t, [1999] 2 A.C. 629 (H.L.). 

a ee supra note 5, at 186-87 (quoting Elias Iskandar Ishac, Can. Imm. App. Bd. Dec. M77-1040 (Apr. 
25, 3977)). 

3 Won Sternberg, Plight of Non-Combatant, supra note 8. 
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broader framework should be. This last difficulty also largely explains why, despite the 
pioneering work of von Sternberg and others, their insights continue for the most part to 
be ignored by decision makers on refugee affairs. 

Two main conclusions emerge from a review of the opposed approaches to civil-war 
cases. First, a clearer framework in which to make assessments is needed. Furthermore, that 
framework must be widely accepted; otherwise, different bodies will arrive at different 
assessments of the same situation in determining refugee status, which will render such 
determination too much of a lottery. The Australian court’s departure in Abdi from the 
erstwhile approach of the Canadian courts in Jsa and the Lords’ decision in Adan stems in 
part from a different characterization of the situation prevailing in Somalia.” Thus, the 
nature of the inquiry to be embarked upon must be ascertained, a question that is ad- 
dressed below. The second conclusion is that the main shortcomings of both approaches 
can be overcome by more systematic reference to IHL norms. 


HI. TOWARD A BROADER INTERNATIONAL LAW FRAMEWORK 


To properly situate the significance of IHL norms for refugee determination, one must 
go back to basic principles. It has increasingly been recognized that, to be objective, 
assessment of refugee claims requires reference to international standards. For the most 
part, however, commentators and decision makers have seen these as consisting solely in 
the standards embodied in the major international human rights treaties. Persecution, for 
example, is defined as “sustained or systemic violation of basic human rights demonstrative 
of a failure of state protection.”” This definition overlooks, however, the existence under 
contemporary international law of two distinct, but overlapping, sets of relevant standards: 
international human rights law and international humanitarian law. 

It is beyond the scope of this paper to set out the current extent and contents of inter- 
national humanitarian law,” although one point deserves special emphasis: in addition to 
a wide array of international instruments, the establishment of the ad hoc tribunals to deal 
with events in Rwanda (the International Criminal Tribunal for Rwanda, ICTR) and the 
former Yugoslavia (the International Criminal Tribunal for the Former Yugoslavia, ICTY) 
has led to important developments in customary IHL. The ICTY Tadić case” and the ICTR 
Akayesu case” have been particularly seminal in this regard. 

Refugee law already takes for granted that the special context and wording of the exclu- 
sion clauses in Article 1(F) of the 1951 Convention pertaining to persons who have com- 
mitted, inter alia, crimes against peace, war crimes, or crimes against humanity require 
reference to IHL. But that refugee law should refer to IHL norms more generally is far 
from self-evident. It could be said to make the task of the already hard-pressed decision 
maker more onerous. In the U.S. case of In re Medina, the further objection was made that 


* The court itself acknowledged this in Abdi, supra note 6, para. [41]. The court’s perception of the country 
conditions in Somalia accorded more with the findings, inter alia, of the Committee Against Torture, as expressed 
in Elmi v. Australia, Communication No. 120/1998, UN Doc. CAT/C/22/D/120/1998 (May 14, 1999). Itshould 
be noted that the issue before the New Zealand Authority in Appeal 71,462/99 concerned a Tamil from Sri Lanka. 
In Adan the Somali claimant and his family were granted exceptional leave to remain in the United Kingdom on 
humanitarian grounds. 

33 HATHAWAY, supra note 5, at 104-05. 

94 Seel. A. SHEARER, STARKE’S INTERNATIONAL LAW 499 (11th ed. 1994); REFUGEE LAW IN CONTEXT: THE EXCLU- 
SION CLAUSE 37-38 (Peter J. van Krieken ed., 1999); Avril McDonald, Introduction eed Humanitarian Law 
and the Qualification of Armed Conflicts, in id. at 79. 

* Prosecutor v. Tadić, Appeal on Jurisdiction, No. IT-94~1-AR-72 (Oct. 2, 1b) see wale Prosecutor v. Tadié, 
Sentencing Judgment, No. IT~94-1-T (Nov. 11, 1999), 39 ILM 117 (2000). - 

°° Prosecutor v. Akayesu, Judgment, No. ICTR-96—4 (Sept. 2, 1998). ~ 
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such reference could in fact distort refugee law, at least if violations of the 1949 Geneva 
Cznventions are understood as creating an independent basis for asylum.*’ Commentators 
have also argued that, in essence, all the norms contained in IHL are embraced in IHRL* 
and that, as the latter has a much more developed case law (through the organs of the 
Earopean Court of Human Rights, the Inter-American Court of Human Rights, and the 
Urited Nations Committee Against Torture and Human Rights Committee in particular), 
it is expedient to assimilate the former to the latter. According to this line of argument, the 
acts prohibited in common Article 3 in relation to noncombatants, for example, all seem 
eq ally contrary to fundamental human rights; in particular, the right to life, the prohibi- 
tion against torture and cruel, inhuman, or degrading treatment or punishment, and the 
rizht to liberty and security of the person.” Moreover, IHRL case law has increasingly be- 
gua to elaborate more specific criteria relating to conflicts as part of repeated encounters 
w:th claims from victims of large-scale atrocities of various kinds.” 

However, direct and particular reference to IHL, as well as to IHRL, offers compelling 
ani essential advantages. First, it reflects modern public international law, which has found 
it necessary to differentiate between the two bodies of law. For example, one of the most 
recent human rights treaties, the Convention on the Rights of the Child, explicitly recog- 
nizes the distinct function of state obligations under IHL.“ In addition, IHRL jurispru- 
dence also recognizes the more specific nature of IHL norms in identifying relevant 
criceria in cases of generalized violence. In the ground-breaking Tablada case in 1997, the 
Inser-American Commission on Human Rights, noting that the American Convention was 
largely silent on situations of war and internal conflict, held that, to fully discharge its 
supervisory functions under human rights law in relation to such situations, it had to apply 
hemanitarian law norms.” 

Second, as noted by Christopher Greenwood, most of the corpus of modern human 
rights law addresses societies in peacetime and deals with the relationship between states 
ard their citizens. However, international humanitarian law focuses principally on the 
ataormal situation brought about by armed conflict; without it, the relationship in ques- 
tion, that between the state and members of the opposing state or group, would simply be 
a matter of power.” 

Third, whereas IHRL has not always identified violations of international obligations 
when nonstate entities have been responsible, the IHL relating to internal armed conflicts 
apolies equally to government armed forces and dissident armed groups, that is, “parties 
to: che conflict.”“ 


* In reMedina, 19 I. & N. Dec. 734 (1988) (since qualified, however, in Jn reS-P, supra note 6). See further von 
Stenberg, Plight of Non-Combatant, supra note 8, at 171. 

* COMMENTARY ON THE ADDITIONAL PROTOCOLS OF 8 JUNE 1977 TO THE GENEVA CONVENTIONS OF 12 AUGUST 
192, at 1340-41 (Yves Sandoz, Christophe Swinarski, & Bruno Zimmermann eds., 1987). 

* For an IHRL approach to civil-war claims, see Kalin, supra note 8, at 450. 

* For example, the case law of the Human Rights Committee under the International Covenant on Civil and 
Poi-tical Rights and the Inter-American Commission and Court of Human Rights under the American Convention 
om Human Rights. In the European context, the leading cases concerned have mainly concerned Turkey. See, e.g., 
Akcivar & Others v. Turkey, 23 Eur. H.R. Rep. 143 (1977). Decisions of the European Court of Human Rights are 
avedable online at <http://www.echr.coe.int/eng>. 

* See Convention on the Rights of the Child, Nov. 20, 1989, Art. 38(1), 1577 UNTS 3, 28 ILM 1448, 1468 (1989) 
(p-oviding that “States Parties undertake to respect and ensure respect for rules of international humanitarian 
lav applicable to them in armed conflicts which are relevant to the child”}; see also id., Art. 38(4). 

£ Juan Carlos Abella, Case 11.137, OFA/ser.L/V/II.95, doc.7 rev., at271 (Inter-Am. C.H.R. 1997), at<http:// 
he ~ww.unige.ch/humanrts/cases/1997/argentina55-97a.html> [hereinafter Tablada]. 

= Christopher Greenwood, Scope of Application of Humanitarian Law, in HANDBOOK OF HUMANITARIAN LAW IN 
ARSED CONFLICTS 39 (C. Dieter Fleck ed., 1995). 

*~ GOODWIN-GILL & COHN, supra note 8, at 56. This difference between the two legal regimes has been consider- 
ably reduced by developments in human rights case law. See, e.g., Ahmed v. Austria, 24 Eur. H.R. Rep. 278 (1996). 
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Fourth, IHL addresses the common realities of war in far more specific ways, identifying, 
for example, the circumstances under which the use of land mines is reprehensible or the 
instances in which violence is specifically directed at groups, such as resort to collective 
punishment. If claimants maintain that return would expose them to a real risk of partici- 
pating in an armed conflict in which chemical weapons are likely to be used, then it would 
be circuitous to analyze this assertion in human rights terms, when it is known that the use 
of chemical weapons is proscribed by several international humanitarian law treaties.” . 

Fifth, a wide range of IHL provisions enjoy unequivocal status as nonderogable (possibly 
peremptory) norms.“ By contrast, lists of nonderogable rights in the major human rights 
instruments are more confined, excluding for example, the right to liberty and security of 
person and the right to a fair trial. The derogability clauses to be found in most major hu- 
man rights instruments hinge precisely on whether or not there is a war or “public emer- 
gency which threatens the life of a nation.” To be sure, under human rights law states may 
derogate from derogable rights only if they fulfill certain conditions (e.g., by issuing an 
official proclamation, taking steps only to the extent strictly required by the exigencies of 
the situation). However, for the refugee-law decision maker seeking to apply human rights 
norms in civil-war cases, this requirement commonly entails having to examine the specifics 
of the public emergency, such as how it was decreed, as well as whether its proclamation 
was, inter alia, proportionate to the exigencies of the situation.*’ Direct reference to IHL 
norms, however, makes this often complex type of examination unnecessary.” 

Sixth, IHL norms seem in some respects to go further than IHRL: for example, Article 
13 of Protocol II Additional to the 1949 Geneva Conventions, which deals with noninter- 
national armed conflicts, stipulates that the civilian population, as well as individual ci- 
vilians, shall not be the object of attack. It also proscribes punishments inflicted without 
proper judicial guarantees relating to fair trial and due process. Whereas under IHRL the 
nonderogable rights are essentially prohibitive provisions,” IHL includes detailed and 
express rules regarding positive obligations of the state, such as to ensure that the wounded 
and sick “shall be collected and cared for.” Significantly, the 1951 Refugee Convention it- 
self draws directly on IHL, not IHRL, concepts in setting out the criteria underlying the 
exclusion clauses in Article 1 (F). That this is so is further underlined by various provisions 
of the 1979 UNHCR Handbook dealing with these clauses.” 


“8 As was recognized by MacGuigan, J., in the Canadian case of an Iranian paramedic during the Iran-Iraq war. 
Zolfagharkhani v. Canada, [1993] 3 F.C. 540, 549. 

* On nonderogakle peremptory norms, see Vienna Convention on the Law of Treaties, opened for signature May 
23, 1969, Art. 35, 1155 UNTS 331. See further THEODOR MERON, HUMAN RIGHTS AND HUMANITARIAN NORMS AS 
CUSTOMARY LAW (1989). 

#7 JOAN M. FITZPATRICK, HUMAN RIGHTS IN CRISIS (1994); JAIME ORAA, HUMAN RIGHTS IN STATES OF EMERGENCY 
IN INTERNATIONAL LAW (1992); Nicole Questiaux, Study of the Implications for Human Rights of Recent Devel- 
opments Concerning Situations Known as States of Siege or Emergency, UN Doc. E/CN.4/Sub.2/1982/15, and 
her final report, UN Doc. E/CN.4/Sub.2/1997/19. 

! Regarding assessment of whether violations of human rights constitute persecution in states of emergency, 
see HATHAWAY, supra note 5, at 110. 

* Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims 
of Non-International Armed Conflicts, June 8, 1977, Art. 13, 1125 UNTS 609 [hereinafter Protocol II]; see also 
Convention for the Amelioration of the Condition of the Wounded, Sick, and Shipwrecked Members of Armed 
Forces at Sea, Aug. 12, 1949, Art. 130, 6 UST 3217, 75 UNTS 85 [hereinafter Geneva Convention II]; Convention 
Relative to the Protection of Civilian Persons in Time of War, Aug. 12, 1949, Art. 147, 6 UST 3516, 75 UNTS 287 
[hereinafter Geneva Convention IV]. See further ORAA, supra note 47, at 202-06. 

5° Albeit they have been construed as giving rise to positive obligations. See, for example, on the right to life 
under the European Convention on Human Rights, McCann v. United Kingdom, 21 Eur. H.R. Rep. 97 (1995). 

5! UNHCR HANDBOOK, supranote 10, paras. 144-63 & Annexes V (Excerpt from the Charter of the International 
Military Tribunal) & VI (International Instruments Relating to Article 1(F) (a) of the 1951 Convention). 
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F remains to evaluate two other objections that speak against regular recourse to IHL 
noms. One concerns the reputation of IHL as “soft law,” honored more in the breach than 
in the enforcement.” The other is the somewhat unwieldy and complex fivefold classi- 
. fication of armed conflicts under which different norms apply depending on the nature of the 
ca—flict. Yet insofar as these norms relate to determination of refugee status, neither reason 
is apt. Weak implementation is a major problem, but it does not dilute their validity as 
ternational standards against which to assess the seriousness of harms facing asylum 
see <xers and to gauge whether they face them on account of grounds in the 1951 Convention. 

s regards the second objection, the current IHL classification of armed conflicts is 
cer-ainly not straightforward, at least partly out of concern that the characterization of 
armed conflicts take sufficient cognizance of the variations in the way such conflicts are 
fcuzht on the ground. Conflicts fall into five categories: (1) traditional international armed 
coflicts;* (2) those waged in the context of racist and colonial regimes and alien occu- 
pazon;* (3) those between a state and organized armed groups under responsible com- 
mid; (4) those falling under common Article 3 of the 1949 Conventions (discussed 
fur her below); and (5) riots, internal disorder, and tensions subject to national law and 
minimum international law standards (the “armed conflict” or “internal strife” thresh- 
old). This final category marks, as it were, the threshold below which common Article 3 does 
not apply, because the level of internal violence is too low. 

Lespite the complexity of this fivefold classification, for refugee law purposes its appli- 
cede provisions can be simplified in the following way: Whenever internal armed conflict rises 
akese the internal-strife threshold, it is subject to the nonderogable norms as set out in common Article 
3 cad as added to by the recent case law of the ICTY and the ICTR.”° More extensive norms may apply 
wen the conflicts fall within the first three categories. Certain fundamental core provisions of 
international humanitarian law can therefore be treated with relative ease as part of the 
ca@-dus of public international law applicable to refugee-determination procedures; in par- 
tic_lar, common Article 3,” but also Articles 4,5° 13,59 and 14 of Protocol II to the 1949 
G=neva Conventions.” 


= See GEOFFREY ROBERTSON, CRIMES AGAINST HUMANITY: THE STRUGGLE FOR GLOBAL JUSTICE, ch. 5 (1999) (on 
war aw). 

These are defined in common Article 2 of the 1949 Geneva Conventions. Convention for the Amelioration 
oft Condition of the Wounded and Sick in Armed Forces in the Field, Aug. 12, 1949, 6 UST 3114, 75 UNTS 31; 
Gezeva Convention I, supra note 49; Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, 
6 UET 3316, 75 UNTS 135; Geneva Convention IV, supra note 49. 

= Article 1(4) of Additional Protocol I of 1977 expanded the concept of international armed conflict described 
in common Article 2 of the 1949 Conventions to include such conflicts. Protocol Additional to the Geneva 
Cozventions of 12 August 1949, and Relating to the Protection of Victims of International Armed Conflicts, June 
8, F277, 1125 UNTS 3. 

= Additional Protocol I, supra note 49, applies a limited range of international standards to situations of in- 
termal confrontation that reach a certain level of intensity. However, its obvious application to civil wars is limited 
by de requirement that it only cover conflicts in which the organized armed groups meet the criteria of respon- 
sik command, control over territory, and capacity to implement the Protocol. 

For a summary and analysis of recent ICTR and ICTY case law, see Erik Mase, The Criminality Perspective, to 
be =ublished in the forthcoming Proceedings of the International Association of Refugee Law Judges 2000 Con- 
ference at Bern. 

= Common Article 3 of the four Geneva Conventions of 1949 sets out the minimum conduct of each party to 
ait med conflict of a noninternational character in all circumstances of the conflict. 

= Article 4 of Protocol II lists guarantees for persons who do not take part or have ceased to take part in hos- 
til a2s and children. 

Article 13 of Protocol II relates to the protection of the civilian population—for example, it prohibits making 
citans the object of attack. 

= Article 14 of Protocol II concerns the protection of objects indispensable to the survival of the civilian popu- 
latin, such as agricultural areas for the production of foodstuffs and drinking-water installations. 

* McDonald, supra note 34, at 84-85, summarizes the current law applicable in noninternational armed con- 
flic-z as consisting of common Article 3 of the 1949 Geneva Conventions, Protocol II to the 1949 Conventions, the 
prcaisions of the 1954 cultural-property convention that relate to respect for cultural property, the 1997 UN Con- 
veon on the Prohibition of Military or Any Other Hostile Use of Environmental Modification Techniques, the 
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IV. RELEVANCE OF IHL NORMS TO CORE ELEMENTS OF THE REFUGEE DEFINITION 


Armed with a clearer picture of the rules of IHL applicable to contemporary civil wars and 
armed conflicts, we now propose to examine how such norms should inform the assessment 
of refugee status in relation to the core elements of the definition. The analyses set out in 
recent leading cases identified earlier” are pivotal to this examination. Recent United 
Kingdom and New Zealand decisions® are useful guides in simplifying the main core 
elements (apart from the need to show a Convention-based ground) in terms of the 
following formula: serious harm plus lack of state protection equals persecution. 

In general, IHL, as well as IHRL, helps elucidate which feared harms are sufficiently seri- 
ous to constitute persecution. Both help map out the dividing line between forms of con- 
duct that are persecutory and those that are not, by reference to internationally permissible 
and impermissible forms of conduct. However, only IHL delineates these dividing lines in 
detail in relation to armed conflicts and civil war.™ 

Recognition of the relevance of IHL norms to civil war and armed conflict cases does not 
mean that they must be applied to the case of every claimant from a country facing civil war. 
Obviously, some claimants from a war-torn country may be able to show that they would face 
persecutory harm, for example, from a basic attack on core human rights entitlements 
unrelated to the civil war arising from, say, a government’s long-standing dislike for a 
particular religious or ethnic grouping. Such cases can be determined—and indeed many 
are determined—within normal parameters and without reference to any IHL framework, 
although in general country terms the backdrop of civil war can be expected often to 
require questions to be raised about the IHL context when assessing risks. 

In many other cases, however, IHL will be relevant, indeed necessary, to an examination 
of whether claimants face a real risk of persecutory harm by reference to the likely position 
they would find themselves in relative to the ongoing civil war or armed conflict. Their only 
objective fear may be that as civilians they might be returned to an area where one or more 
sides in the conflict are deliberately attacking the civilian population, contrary to Article 
13(2) of Geneva Protocol II. Or the only basis of their claim may be fear of return to an area 
in which starvation of civilians is being deployed as a method of combat, contrary to Article 
14 of the Protocol. In such circumstances—assuming they have no internal-flight 
alternative—application of IHL norms demonstrates that they face a real risk of serious 
harm simply by virtue of being civilians. In this example IHL norms help distinguish be- 
tween cases in which the requirement of individual risk is essential and those in which 
(because of the nature of the IHL violations involved) individual risk does not have to be 
shown. To use a different phraseology, IHL norms can help distinguish between cases in 
which the personal nature of the risk must be shown and those in which it need not be 
shown—because the magnitude of human rights abuses directed against people for such 
reasons as their religious or ethnic identity extends to severe and systematic violations of 
IHL norms. 

Not all armed conflicts manifest a clear distinction between civilians and combatants. But 
where they do, IHL provisions help determine whether the conduct of hostilities by com- 


amended Protocol II of 1996 to the 1980 conventional weapons convention, the chemical weapons convention, 
and the land mines treaty, together with the prohibitions of crimes against humanity and genocide and some cus- 
tomary international law. 

® App. 71,462/99, supra note 4, of September 27, 1999, and the references therein to Adan, supra note 6, and 
Abdi, supra note 6. 

& Horvath v. Sec’y of State for Home Dep't, [2000] 3 W.L.R. 379; Refugee App. No. 71,427/99 (NZ Aug. 16, 2000). 

“Tn the Tabladacase, supranote 42, the Inter-American Commission on Human Rights held that itshould apply 
IHL because this enhanced its ability to respond to situations of armed conflict. It found that the American Con- 
vention, although formally applicable in times of armed conflict, was not designed to regulate situations of war 
and did not contain rules governing the means and methods of warfare. See id., para. 161. 
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batants—or the authorities who direct them—is likely to stay within or outside international 
pwameters. Clearly, general country information will constitute a more important source 
o: evidence than usual, in ascertaining whether, for example, acts or threats of violence by 
o~e side or the other are legitimately directed at each other’s armies or whether, contrary to 
Article 13 of Protocol II, their primary purpose is to spread terror among the civilian 
p=pulation. 

bviously, the particular conflicts occurring around the world today must be character- 
ized in the context of objective general country information. Lack of such information can 
reduce the assessment of refugee claims to a “lottery” dependent on which factors used to 
craracterize a specific situation are deemed to be relevant.” Such studies may not always be 
available (a point discussed further below), and when they are, they may not always be able 
to draw clear lines. But historical studies indicate that some civil wars largely conform to IHL 
n=rms, and othérs do not. The American Civil War did, the Spanish Civil War did not; the 
civil war in the former Belgian Congo did, the civil war in Yemen did not. 

As with IHRL norms, IHL norms help establish dividing lines. Ifa claimant is likely to take 
a direct part in hostilities, he cannot invoke his own risk of being the victim of international 
‘ hi manitarian law violations, unless he can show that as a combatant he would be forced 
azainst his will into committing or being party to the commission of breaches of IHL rules 
g-verning the situation of combatants. If his claim is that he isa member ofa group that per 
se faces arisk of persecution, then he must be able to show that it faces gross and systematic 
violations of its members’ basic human rights or of basic international humanitarian law 
norms. As explained in the Canadian Guidelines, the fact that the treatment feared by a 
c.aimant either as a member of a group or individually arises from the ongoing hostilities 
dzes not exclude the possibility that it could constitute persecution. Much will depend on 
tke nature of the civil war or armed conflict in progress, a point made very forcefully in the 
Australian Abdi case cited earlier. 


Vell- Founded Fear and Effective Protection 


Another core element of the refugee definition still to be examined is effective pro- 
tection. Earlier in this paper use was made of the shorthand formula adopted in recent 
United Kingdom and New Zealand case law: serious harm plus lack of state protection 
ezuals persecution. Whether the test of effective protection is seen as part of the test of well- 
founded fear or as a separate test to be applied after the case for a well founded fear is made 
ont,” reference to IHL norms furnishes a useful corrective to the overconcentration in 
leading cases on protection in the context of peacetime societies. Both the Canadian 
S preme Court in Ward v. Canada and the House of Lords in Adan endorsed the approach 
taxen in the Canadian Federal Court case of Zalzali (dealing with the Lebanese context); 
which took as its starting point that “nations should be presumed capable of protecting their 
cicizens.”® Thus, if a claimant asserts ineffective state protection, he must show “clear and 
cnvincing confirmation ofa state`s inability to protect.” Only when state authority breaks 
Gewn completely does such a presumption not apply. 

IHL, by contrast, employs a broader order/disorder continuum. The IHL perspective 
s.pports the Zalzali approach in relation to intermediate situations of two warring groups, 


*5 See note 32 supra regarding the different approach adopted by the Australian Federal Court in Abdi from that 
teen by the United Kingdom in Adan with respect to the situation in Somalia. 

38 £ g., Edwin Brown Firmage, Summary and Interpretation, in THE INTERNATIONAL Law OF CIVIL War 415 (Quincy 
Vight & Richard A. Falk eds., 1971). 

31 For discussion, see Hervath, supra note 63. 

38 Ward v. Canada, [1993] 2 S.C.R. 689, 725; see also Adan, supra note 6; Zalzali v. Canada, [1991] 3 F.C. 605. 

3 Ward, supra note 68, at 692. 
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ach of which exercises authority over a certain section of the population and a distinct area 
f territory. In such situations, protection may be rendered more difficult, for example, in 
rms of durability and access to it, but it may nevertheless be both available and effective. 
Lowever, situations in which one side has decisively gained the upper hand are precisely the 
rpe of context that often experiences the gravest violations of IHL norms. From the IHL 
erspective, it is too draconian to require claimants on the losing side to show clear and 
onvincing reasons for the state’s inability to protect them. One-sided conflicts may give rise 
> one-sided protection. Certainly, if the winning side is violating international humanitar- 
in law on a major scale, this feature should be enough on its own to demonstrate a lack of 
ffective protection. 

Furthermore, in civil-war situations, as already noted, the most relevant, palpable, and 
etailed set of standards is not international human rights norms dealing with core en- 
tlements, but IHRL and IHL norms. For example, one will need to examine, inter alia, 
'hether the established authority is able to protect the claimant from the acts prohibited 
y common Article 3 of the 1949 Conventions or other relevant nonderogable norms of 
HL.” Thus, if claimants under the age of fifteen years face conscription or enlistment into 
n armed force or group using them to participate actively in hostilities, the lack of pro- 
ction would be established by reference to the fact that such a prospect, being defined in 
HL as a war crime, would disclose a plain failure of the state to protect its citizenry under 
1e age of fifteen. 


Vhether Persecution Is Based on a Convention Ground: The Causal Nexus 


As the earlier analysis of the divisions between the differential risk approach and the non- 
omparative approach made plain, these turned largely on the issue of Convention-based 
rounds. Yet, from the point of view of IHL, the more significant point is the extent of 
ommon ground between them. They both accept that if persons facing return to a civil war 
rarmed conflict situation are individually targeted by reason of their race, political opinion, 
nd so forth, then their claim may well succeed. Both recognize that claimants may. still 
ualify even if they are targeted not individually, but collectively, for example, because of 
aeir perceived membership in a particular group.” There may be situations where all 
ersons on either side of the conflict in question may be at risk of persecutory harm for a 
eason under the Convention; the earlier quotation from the Salibian case makes this very 
oint.” Both approaches agree that, even though civil wars are often waged for the type of 
easons covered in the Convention grounds, not all the causes of targeting of persons that 
ikes place on grounds of race, religion, political opinion, and so forth arise from the civil 
rar or armed conflict. Some of the targeting may simply represent “business as usual” by 
riminal gangs that, for example, are preying on vulnerable minorities. Both approaches 
irther agree that,.to establish a Convention ground, a claimant must show more than a 
eneralized motive based on such factors as race, religion, and political opinion on the part 
f the persecutor; the motive must also be individualized. In this regard both recognize that 
‘hat matters is not what the person is or does but how he is perceived by his adversaries. If 
laimant X, albeit in fact a civilian, will be perceived as a combatant, then that may make 
im more at risk than otherwise in a situation in which civilians are not at risk. Both 
pproaches, that is to say, apply the doctrine of imputability and the need to assess 
ersecution from the viewpoint of the persecutor. 


T See CANADIAN GUIDELINES, supra note 8. See, more recently, Shysta-Ameer Ali, supra note 6. 

7 See Adan, supra note 6, Lord Lloyd of Berwick (approving Salibian, supranote 19, and an earlier English High 
ourt judgment, Regina v. Sec’y of State for Home Dep’t, Ex parteJeyakumaran, 1994 Imm. App. Rep. 45 (0.B.)). 

P See text at note 19 supra; see also Adan, supra note 6. 
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-nterestingly, in addition to accepting that claims by combatants must be assessed in IHL 
terms in accordance with the explicit IHL references in the exclusion clauses of the 1951 
C=nvention,” both increasingly recognize that claims by deserters or draft evaders facing 
reur to countries in a state of civil war or armed conflict must also be assessed within an 
IEL framework. Even legal punishments imposed under laws of general application must 
be examined as to whether the nature of the war reveals, for example, political, racial, 
reigious, or ethnic motives.” A crucial criterion is that of proportionality.” 

The only remaining point of difference as regards Convention-based grounds is that the 
d ferential risk analysis excludes a priori the possibility that persecutory intent arising out 
o: the conflict itself can be based on such a ground. In Adan the House of Lords saw such 
ir..ent as inherent in the “ordinary incidents of civil war.” However, even this approach 
appears to accept that a distinction can be made between civil wars whose incidents are “or- 
d nary” rather than “extraordinary,” or “normal” rather than “abnormal.” This being so, this 
dstinction needs to be made by reference to objective international standards, which, in 
turn, must bring IHL norms into play, for reasons already given. The resultant position very 
mach resembles that set out by von Sternberg in developing the noncomparative approach. 
Ee cites the U.S. case In re S-P, in which it was stated that “the severity of the violations of 
the Geneva Convention[s] may support an inference that the abuse is grounded in one of 
th= protected grounds under the asylum law.””° He identifies the IHL principle of pro- 
p<rtionality as a particularly telling indicator for examining the objectives behind armed 
cemflicts. This principle dictates, inter alia, that military actions must be proportionate to 
th= objective sought and pursued for legitimate military purposes. By thus focusing on 
ozjectives, this principle allows breaches to be identified when proportionality between 
m2ans and objectives is lacking. In such circumstances the objectives in question must stand 
az illegitimate. It will often be only a short step from a finding of disproportionality to a 
fix.ding that such objectives harbor persecutory motives (political, racial, ethnic, or religious 
m tives, for example). In effect, incidents of serious IHL violations are evidence that more 
is nvolved than “common victimization.”” 

A further salient indicator of whether or not a civil war or armed conflict is one involving 
sezious violations of IHL is the real risk that the claimant is a victim of international crimes. 
Again, lack of space in this paper precludes us from examining what such crimes consist of 
in the light of their most recent formulation in July 1998 in the Rome Statute of the 
International Criminal Court.” But the statute views intentionality, extensiveness of the 
herm, and the systematic nature of the harm as essential elements to be weighed with 
respect to nearly everv crime identified. The degree to which these elements are absent or 
present likewise serves to demonstrate whether the civil war is or is not out of the ordinary. 
In particular, the common requirement of intentionality demonstrates the persecutory in- 
teat in an individualized form.” If attacks are pursuant to or in furtherance of an organi- 


7” For a comprehensive treatment of the exclusion clauses, see REFUGEE LAW IN CONTEXT, supra note 34. 

“4 Adan, supranote 6; Lazarevic v. Sec’y of State for Home Dep’t, [1997] 1 W.L.R. 1107 (C.A.). There is not space 
ir. chis article to cover wider issues raised by military-service cases. But we submit that the somewhat outmoded lan- 
gage employed in paragraph 171 of the UNHCR Handbook needs to be revised in the light of the considerable devel- 
o=ments since 1979 in international humanitarian norms with a bearing on military conflicts. See Zolfagharkhani v. 
Canada, supra note 45, at 549; Foughali v. Sec’y of State for Home Dep’t, No. TH/00/01513 (UK Immigr. App. 
Tr-b. May 2, 2000). 

75 See von Sternberg, Plight of Non-Combatant, supra note 8, at 190-91. 

76 In reS-P, supra note 6, at 494 n.3. 

“7 Von Sternberg, Plight of Non-Combatant, supra note 8, at 194. 

78 Rome Statute of the International Criminal Court, July 17, 1998, UN Doc. A/CONF.183/9*, 37 ILM 999 
(.398), corrected through July 1999 by UN Doc. PCNICC/1999/INF/3*. 

7 Although the elements identify specific acts that can give rise to serious violations of IHL, such as murder, 
exzermination, enslavement, etc., Article 7(1) makes clear that such acts can give rise to a “crime against humanity” 
oiy “when committed as part of a widespread or systematic attack directed against any civilian population, with 
krowledge of the attack.” Article 7(2) defines the term “attack” as used in paragraph 1 thus: “Attack directed 
against any civilian population’ means a course of conduct involving the multiple commission of acts referred to 
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ational policy of one of the warring groups, they clearly do not constitute generalized vio- 
ence. Assuming that the civil war or armed conflict is racially, ethnically, or politically based, 
hen intent must surely be based on a protected ground. In such a context, the incidents 
f civil war are heavily laden with malice aforethought.® 

In the light of the foregoing analysis, the outline of the dividing lines between two basic 
ypes of civil war or armed conflict can be redrawn. 

The first concerns those in which the dangers facing the claimant do not entail exposure 
o serious violations of international humanitarian law, that is, genocide, crimes against 
tumanity, war crimes, and crimes of aggression. In such situations the claimant will not 
ucceed in showing a Convention-based ground where the well-founded fear amounts simply 
o being caught up in fighting, in danger of injury from land mines, or in danger of a lack 
f basic necessities (food, water, electricity, heating, medical treatment, etc.). Nor will rape, 
letention, or ill treatment evidence a Convention ground if such incidences are simply 
andom. 

In the second type of conflict, however, a claim will succeed in showing a Convention 
round if the fighting is marked by organized attacks on particular civilian populations or 
he land mines are put in the area as part of measures directed against the civilian pop- 
ation, contrary to Article 3(2) of the 1980 mines protocol.” In the same way, a claim based 
m lack of basic necessities will indicate a Convention ground if the risk is of starvation of 
ivilians as a method of combat, contrary to Article 14 of Geneva Protocol I. The threat of 
ape will also amount to a Convention ground if the evidence shows it is being used, for 
xample, as an organized strategy to demoralize the enemy, as will detentions if they are 
ised as part of a systematic campaign to terrorize the civilian population. Ethnic cleansing, 
y its very nature, represents a deliberate policy directed against an enemy for racial or 
‘thnic purposes. 

What differentiates the two situations is not so much the precise types of violence or in- 
truments of violence (e.g., bombing, land mines) but, rather, the amount and kind of force 
nvolved and the intentions of the parties that are using force. Typically in the second type 
f conflict, the violence involved is not just incidental and, in some situations, may even be 
tructural.” 

The only caveat to the application of this distinction by refugee decision makers is that 
ven Claimants in the first type of civil war or armed conflict situation described above may 
€ able to succeed if they can show that they face risks that are over and above those faced 
y ordinary civilians. 

In sum, the survey of core elements of the refugee definition demonstrates that recourse 
o IHL norms should not only be an essential step in civil war and armed conflicts cases. It 
an also serve to overcome specific divergences in leading cases as between one country and 
nother and help ensure that refugee law does not become an isolated lex specialis on the 
uter margins of public international law. Under the approach adopted here, application 


1 paragraph 1 against any civilian population, pursuant to or in furtherance of a State or organizational policy 
9 commit such attack.” 

* It does not, however, seem necessary in all circumstances for crimes against humanity to be committed with 
discriminatory intent, although it is necessary for the ¿rime of persecution as defined in the Rome Statute. See 
Jerman von Hebel, Crimes Against Humanity Under the Rome Statute, in REFUGEE LAW IN CONTEXT, supra note 34, 
t 105, 108. 

5! Protocol on Prohibitions or Restrictions on the Use of Mines, Booby-Traps and Other Devices [Protocol II], 
mended May 3, 1996, 35 ILM 1206 (1996), to the Convention on Prohibitions or Restrictions on the Use of Certain 
sonventional Weapons Which May Be Deemed to Be Excessively Injurious or to Have Indiscriminate Effects, Oct. 
0, 1980, 1342 UNTS 137, 19 ILM 1523 (1980). 

® Structural violence has been defined as “violence committed on behalf of or with the support ofa social struc- 
ire such as apartheid or systematic discrimination against a minority.” CHILDREN IN WAR: A GUIDE TO THE PRO- 
ISION OF SERVICES—A STUDY FOR UNICEF 20, UN Sales No. 93.XX.USA.2 (1993), quoted in GOODWIN-GILL & 
OHN, supra note 8, at 32 n.23. 
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The written review should take place “sufficiently early in the negotiating process to 
ir-orm the development of negotiating positions” but is expressly not a precondition for 
n=gotiation.” Failure to complete the review will not prevent USTR from submitting posi- 
ticns. As with NEPA, reviews must consider alternative negotiating positions (as well as 
pz=ssible changes in U.S. laws) and both quantitative and qualitative impacts.” 

?ublic comment will be solicited through notices in the Federal Register at the time the 
TESC first decides to consider a review, at the scoping stage, and at the time the first draft 
o- the review is issued. The final review will also be made public. The guidelines annexed 
te EO 13,141 call for a forty-five-day comment period when possible, as well as public 
h=arings, Web site postings, engagement with advisory committees, and other mechanisms 
tc-involve public opinion. As with all executive orders, EO 13,141 applies only within the 
ex=cutive branch and does not create any private or public cause of action.” 


Il. THE METHODOLOGICAL CHOICES 


nce the political decision has been taken to review a prospective trade agreement, 
d ficult judgments still remain (often with further political consequences). Any review, 
wether quick and cheap or lengthy and costly, must make basic methodological choices. 
Waat impacts will the review examine? How will these be measured? How will they be 
ir-egrated into the policy process? What is the public’s role in these determinations? The 
“st decision, however, concerns the very purpose of the review itself. 


Reactive or Proactive 


‘ne could imagine three general models for environmental review of trade agreements. 
Ir. the first, “checklist” model, reviews shape the contours of a given trade agreement, 
narrowing and sharpening the range of specific negotiating positions and objectives. They 
atn at furthering trade liberalization while minimizing environmental harms. This 
description matches the approach of EO 13,14] and all the U.S. reviews to date. The review 
is kmited to the agreement under negotiation and intended to allay the public’s concerns 
over its environmental impacts. The TPSC examines the likely impacts of the agreement; 
if they are not serious, it checks off the environmental box and moves ahead. If environ- 
mental concerns emerge, they can be mitigated by changing specific provisions or creating 
complementary initiatives. This first approach is primarily reactive and narrow—it uses 
re~iews to show that the agreement under consideration does not increase impacts or 
undermine environmental regulation and, in the event it does, to find ways to mitigate 
trese effects. 

A second, “blunt linkages” model uses reviews to examine how a trade agreement can be 
uzed to push countries toward stronger environmental protection practices. This approach 
reHes on the carrot of increased trade as a means to encourage the exporting country to 
change practices we view as undesirable. From a developing-country perspective, this model 
sr-acks of unilateralism and surfaced most recently when various U.S. NGOs opposed 
granting China permanent normal trading relations unless explicit environmental commit- 


rozanental problems identified by the international community as having a global dimension or otherwise of con- 
cem to the United States. While quite broad, this definition does not include impacts solely in foreign nations. 
6E “ed. Reg. 79,442 (Dec. 19, 2000) [hereinafter Guidelines]. 

= Guidelines, supra note 21, §III(A) (3). 

= Id. §V(B)-(D) (for alternatives considered). The guidelines elaborate on this requirement, calling for analysis 
ofenvironmental, regulatory, scale, structural, and product impacts. Id., App. © §§I-IV. 

= EO 13,141, supra note 1, §7. 
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nents formed part of the deal.” Granting such trading relations has little direct impact on 
che environment, but it gives up an influential carrot (or, depending on one’s perspective, 
stick) for influencing environmental policies in the yearly bargaining to renew most- 
‘avored-nation status. 

The third, “proactive engagement” model not only promotes liberalization measures but 
also, from the outset, identifies trade practices that cause environmental harms and 
explicitly considers alternative rules to reduce them. Traditionally, environmentalists have 
viewed trade as a stick to change trading partners’ behavior (described above) or a harm 
that must be contained (finding increased trade, itself, to be the cause of environmental 
problems). One could view trade agreements, however, as a direct policy tool to promote 
environmental interests by shaping liberalized trade flows in an environmentally supportive 
manner. The current WTO discussions on an agreement to reduce fishery subsidies typify 
his strategy,” which is both opportunistic and expansive—it uses reviews to understand 
how trade agreements can improve the state of the environment while advancing economic 
interests. As the Friends of the Earth concisely observed in a public comment on EO 
13,141: 


We believe that it is important to take a step back and ask the question: “given the 
economic and environmental implications of our commercial relations with another 
country or countries, or in a certain sector; how can we adjust international trade rules 
in that sector or with that country to better meet our environmental goals and make 
the commercial relations more sustainable?””’ 


The key difference between these three models of review, then, turns on the proper start- 
ing point for framing the analysis. Should one fix the boundaries of the review at the spe- 
cific agreement, or around the larger sectoral practices underpinning the agreement? Does 
one start with pre-set trade objectives and then consider the environmental impacts of alter- 
native means to achieve them, or with the commercial and environmental realities and ask 
what the trade policy can achieve? In the first instance, trade policies drive an environmen- 
tal response. In the second, environmental considerations help shape the trade policies. 

Similarly, although everyone agrees that reviews should inform negotiators and the trade 
policy process, this information could take two very different forms—as results or as recom- 
mendations. Following the NEPA model, the review could simply present the likely envi- 
ronmental impacts of the various negotiating proposals. Primarily an analytic exercise, this 
option would provide useful data that the decision makers could consider as they deem 
appropriate. Alternatively, the review could contain a concluding section explicitly rec- 
ommending environmentally preferable alternatives. This type of review more closely 
resembles an advocacy tool and would arguably be more useful to the trade policy com- 
munity. The proposals under review, of course, might differ so markedly in impact that 
identifying the environmentally preferable option would be superfluous. But if not, an 
additional layer of policy analysis and recommendations would create a very different type 
of process, perhaps more political than technical. 


35 See, e.g., Friends of the Earth: Congress Passes Anti-Environmental China Trade Deal, U.S. Newswire, May 24, 2000 
(criticizing approval of permanent normal trade relations because “the trade deal fails to promote the export of 
clean, renewable energy technology to China”), at LEXIS, News Group File, Most Recent Two Years. 

6 With the support of many developing countries, Iceland, Australia, New Zealand, the Philippines, and the 
United States have called fora WTO agreement to reduce fishery subsidies. Reducing overcapacity would arguably 
lead to higher seafocd prices and less pressure on already stressed fisheries. This proposal received strong support 
at the Seattle ministerial meeting and might well have been adopted had talks not broken down over agriculture. 
Thorir Ibsen (Iceland Ministry for Foreign Affairs), Sustainable Fisheries: The Linkages with Trade and Environment, 
4 LINKAGES J. (May 28, 1999), at <http://www.iisd.ca/linkages/journal/ibsen.html>. 

? Statement by Friends of the Earth Concerning Draft Guidelines for Environmental Reviews of Trade Policy 
Under Executive Order 13,141 (Aug. 2, 2000) (on file with author). 
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Pralic Participation in Trade Policy 


The creation of trade policy is an evolving process. As negotiations develop, objectives 
suxtly change. Potential areas of agreement recede while others open up. The challenge 
fc-most trade ministries lies in moving the trade agenda forward with negotiating partners 
ev=n as they remain responsive to political constituencies in the executive and legislative 
branches and, by extension, powerful private economic interests. In recent years, this 
rez 2onsibility has expanded in many OECD countries to engaging the public and other 
steLeholders. 

The U.S. government, for example, relies on a closed interagency process, known as the 
Tyede Policy Staff Committee, to determine negotiating positions.” Chaired by a USTR 
ozicial, the TPSC is composed of representatives from seventeen agencies and offices that 
oversee the more than sixty subcommittees examining specific issues. If members of the 
TESC cannot reach agreement or significant policy decisions need to be made, these issues 
are then considered by the Trade Policy Review Group, chaired by the deputy USTR and 
staffed by agency undersecretaries. If issues still remain unresolved, the final decision lies 
w 2 the National Economic Council, chaired by the president to coordinate the federal 
go.ernment’s economic policymaking, including trade. The council, for example, dele- 
ga-=d responsibility for drafting Executive Order 13,141.” While often less extensive, such 
interagency trade policy processes are followed in many countries. 

ot surprisingly, this process is closed to the public. Indeed, as one commentator has 
obzerved, “[I]nternational trade agreements, with the notable exception of the North 
American Free Trade Agreement ..., have historically been negotiated and implemented 
in relative obscurity, away from public scrutiny.” In the United States, a notice is pub- 
lisbed in the Federal Register at the commencement of trade negotiations stating the objec- 
tivss of the negotiation and allowing interested parties to submit comments but, tradi- 
tiomally, there has been little room for further public participation in this process.” 

Environmental reviews have the potential to change this dynamic ty formally moving 
poblic participation upstream in the trade negotiating process. Injecting public input into 
theshaping of trade agreements may provide a real voice noi only to established NGOs that 
ha long enjoyed access to decision makers, but also to smaller groups and individuals 
wose experience and ideas can enrich the development of trade policy. But this is easier 
saa. than done. 

Fublic participation in decision making has three components—transparent decisions 
by the government, dissemination of information justifying decisions, and meaningful op- 
portunities for the public to influence decisions. From the outset, environmental reviews 
haœ been held out asa means to promote transparency and public participation—to legiti- 
mæ.e the trade policy process—but what does that mean in practice? Ensuring that the 
rev: ew is transparent by releasing drafts and accepting public comment does not ensure 
tke- the input will be meaningful. Is it enough for the public simply to be informed of the 


“The TPSC was established by section 242 of the Trade Expansion Act of 1962, as amended, 19 U.S.C. §1872 
(1-4). 

* The International Trade Commission can also become involved when requested to report on the projected 
impacts of a specific trade issue. The commission held hearings, for example, on the economic impacts of NAFTA. 

= Brian J. Schoenborn, Public Participation in Trade Negotiations: Open Agreements, Obeniy Arrived At? 4 MINN. J. 
GLOBAL TRADE 103, 104 (1995) (citation omitted). 

* The trade advisory committee system was created by the Trade Act of 1974. The three tiers of committees, 
co-a2osed of civil-society representatives, are routinely consulted, but their influence, particularly on environ- 
meal issues through the Trade and Environment Policy Advisory Committee, has been limited. Informal con- 
suit=tion, of course, has long taken place with traditional business constituencies and is new regularly engaged 
in 2th NGOs as well. See 19 U.S.C. §2155 (1994). 
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government’s analysis? How can the review process demonstrate that the public’s contri- 
butions have actually been considered? And how can it do so in the often very short time 
allowed by negotiating deadlines? To date, environmental reviews have been conducted 
by the same trade agencies and directorates that have negotiated the agreement. Similarly, 
under NEPA the agencies have overseen the EISs of their proposed projects. But this prac- 
tice creates the possibility that the exercise will become a post hoc rationalization ofa deci- 
sion already taken. 

EO 13,141 results in a much more transparent and accessible process than in the past, 
but it lacks a mechanism to ensure that public comments are taken into account. Unlike 
NEPA, it does not require a response to public comments (a signal that comments have 
been considered). Moreover, beyond releasing the draft reviews and scope of the in- 
tended negotiation, it does not stipulate the release of further information. Access to draft 
negotiating texts, however, is critical to ensuring meaningful external assessment of regu- 
latory and environmental impacts.” How can outsiders effectively examine the review if 
they are unaware of the negotiating positions? But the countervailing need for secrecy 
seems obvious as well. One can imagine a range of compromises beyond release of the 
chairman’s draft—for example, limited disclosure to public advisory committees (whose 
members all have security clearance), identification of the key substantive provisions—but 
the broader conflict seems unavoidable. Trade negotiations and full transparency cannot 
easily coexist. 


Timing 


While impact statements under NEPA and its progeny constitute a useful model for 
environmental reviews of trade agreements, there are some fundamental differences be- 
tween them. Most important, an EIS generally focuses on a specific, fixed project, whether 
a dam, mine, or timber sale. When the recipient of a loan from a federal agency or the 
World Bank prepares an EIS, it knows the details of the proposed project and its alter- 
natives up front. With trade proposals this will rarely be the case. Negotiation, by defini- 
tion, is fluid, resulting in modified and sometimes drastically different proposals as talks 
progress. The final positions are often not reached until the eleventh hour, or later. These 
conditions make it hard not only to reopen issues, but also to decide early on, when the 
range of options is still broad, which alternatives merit detailed study.” An additional 
problem is secrecy. For obvious reasons negotiators often hold their positions close to the 
chest,*° which makes early public review of alternatives problematic. 


3? As a result, Public Citizen bluntly predicted at the time of the EO’s issuance that the end product would simply 
become “a meaningless insider review.” Ceci Connolly, U.S. to Give Trade Pacts Eco-Review, WASH. POST, Nov. 17, 1999, 
at El. Presumably, other NGOs do not share this severe assessment, though, or they would not be so active. 

33 See, e.g., Daniel A. Seligman, Environmental Review of Trade Agreements: Draft Comments on Guidelines 
Implementing Executive Order 13,141 (Aug. 2, 2000) (on file with author). 

** Executive Order 12,114’s treatment of classified information provides a model worth considering. When ship- 
ping radioactive waste, to avoid disclosing the shipping route (which could be of significant interest to terrorists 
or environmental activists) agencies have held it as a classified document until after the shipment. But they have 
still written a supplemental EIS prior to shipment. In such cases, the agency has considered the impact of alter- 
native actions but held the document internally until after the shipment and offered no opportunity for public 
comment. This compromise facilitates the government’s consideration of environmental impacts while respecting 
the need for secrecy. See, e.g., Greenpeace USA v. Stone, 748 F.Supp. 749, 754 (D. Haw. 1990) (describing the pro- 
cess of classifying the assessment document); Environmental Effects Abroad of Major Federal Actions, Exec. Order 
No. 12,114, 44 Fed. Reg. 1957 (1979). 

* An additional challenge to examining alternatives is that the “no action” option does not equal the status quo, 
since breaking off trade negotiations may strain diplomatic relations and make environmental cooperation worse 
than before. See CEC REPORT, supra note 10, at 25. 

% Itis worth noting that the economic modeling of trade agreements described above is generally not published 
so as to avoid tipping off negotiating positions. 
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-Za key goal of reviews is to inform negotiators by identifying potential opportunities and 
vu.ierabilities prior to final agreement, then presumably the assessment should take place 
as =arly as possible. But when, to allow for meaningful analvsis, is the time ripe for review? 
If EPA is a guide, it should be early enough for meaningful consideration of alternatives 
tc zhe negotiating objectives, including a no-action decision.” But should that be once the 
pazameters of the negotiations have been framed? At the time negotiations have formally 
co~imenced? When the likely positions have become clear? At what point will releasing the 
rev ew to the public for comments be most useful? 

Ferhaps the timing should depend on the type of agreement—that is, requiring early 
re- ews for WTO rounds, when the negotiators could benefit from information on general 
pr=blem areas and opportunities, and later review for sectoral-liberalization agreements, 
wen they could focus on specific provisions that have emerged. The review could take the 
ferm of a dynamic, evolving process initiated early in the policy cycle but revisited during 
thenegotiations, or it might be more useful as a thorough, one-time analysis. The resource 
anz timing constraints of the two approaches differ considerably. Compounding the chal- 
lerze of timing is the overwhelming importance of negotiating deadlines. Should the re- 
view’ be a prerequisite for action? If a deadline arrives and the review is incomplete, must 
paties break off negotiations? As a seasoned USTR negotiator explained to the author, the 
ha.way point of the negotiating process may be a good time to conduct a review, but that 
ge—erally occurs forty-eight hours before the final deadline. 


Geazraphic Scope 


The guidelines to EO 13,14] do ensure that global and transboundary effects will at least 
bexonsidered during the scoping phase, when the determination is made whether further 
stady is “appropriate and prudent.” But upon closer examination the guidelines stack the 
de-k against considering impacts beyond U.S. borders.” 

-his debate may considerably influence the conduct of states and IOs. Since the Tuna/ 
Do“2hin cases almost a decade ago, America’s trading partners have been particularly 
sexsitive to the extraterritorial application of U.S. laws.” What if a trading partner opposes 
revaews of its environmental protection activities? Will the U.S. officials have access to 
ercugh foreign data to ensure a credible review? Examining environmental impacts in 
ar ther country, and presumably crafting trade rules to reduce these impacts, does risk 
ccming across as condescending—“Even though we don’t see or feel the impacts in the 
U-ited States (or the European Union, for that matter), we still think it’s best for you to 
prozect your environment and we’ll make sure the trade agreement does so.” 


* The regulations of the Council on Environmental Quality call for an EIS to be prepared at the time of a pro- 
posx—“that stage in the development of an action when an agency subject to the Act has a goal and is actively 
prezaring to make a decision on one or more alternative means of accomplishing that goal and the effects can 
be r-eaningfully evaluated.” 40 C.F.R. 1508.23 (1999). 

= In determining what is “appropriate and prudent,” for example, the guidelines require consideration of the 
sceps and magnitude of global and transboundary impacts, but also the implications for U.S. international com- 
mizcments and programs, data availability, and “diplomatic considerations.” Most of the factors determining the 
ap=xpriateness of review (1) are not environmental, and (2) discourage review. Moreover, the definition of 
“trac:sboundary and global impacts” specifically includes places “not subject to national jurisdiction.” Combined 
witt the presumption in favor of considering domestic impacts, this provision likely excludes impacts in foreign 
juxi. dictions from consideration unless they cause transboundary impacts in the United States. See Guidelines, 
sup: note 21, §IV(B) (5) (2). Interestingly, Canada’s draft review procedures are even narrower, focusing on 
imzcts only within Canada. 

$ See, e.g., Rio Declaration on Environment and Development, June 14, 1992, Principle 12, 31 ILM 874 (1992) 
(stang that “[u]nilateral actions to deal with environmental challenges outside the jurisdiction of the importing 
coutry should be avoided”). 
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While these paternalistic concerns merit attention, excluding consideration of environ- 
mental impacts in other nations blunts most of the potential of the review by shielding the 
most significant consequences of increased trade from scrutiny. As an example, consider 
the first review conducted under EO 13,141—the Jordanian bilateral trade agreement. The 
Clinton administration pledged to review this agreement, but to what purpose? Increased 
trade with Jordan will have negligible impacts in the United States.* USTR, to its credit, 
took the bold decision to push for environmental measures in the agreement in the hope 
of strengthening Jordan’s environmental protection efforts. But, according to the guide- 
lines, these efforts could not be considered in the review because the agreement will cause 
impacts solely in Jordan and its neighbors, notin the United States or the global commons. 
As the previous part explained, the review could have taken a “proactive engagement” 
approach, focusing on the nature of the environmental problems facing Jordan, looking 
into whether any of them are trade related and, if so, how the bilateral agreement could 
assist in mitigating them through cooperative capacity building or other measures. But this 
approach will not be considered if there are narrow provisions for geographic scope. 


Impact Analysis 


The usefulness of the review depends most, of course, upon what it examines. The schol- 
arship on reviews of trade agreements describes four discrete categories of impacts. Scale 
impacts result from increased trade on the overall level of economic activity and growth. 
These macroeconomic effects can increase consumption and production or, equally, 
provide new and additional resources to address environmental harms. Structural impacts 
take a more focused form and show how increased trade influences the patterns of eco- 
nomic growth and investment within specific sectors (as in the analysis of agricultural 
subsidies excerpted below’). Will lowered tariffs result in different patterns of resource use 
and investment, in more pollution but less land degradation? Will they induce a flight to 
foreign “pollution havens”? Product impacts result from changes in trade flows themselves. 
These may be positive—increasing imports of environmentally cleaner technologies and 
know-how—or negative—increasing trade in hazardous wastes or the potential for the 
introduction of invasive species. Finally, regulatory impacts represent the consequences of 
trade agreements on domestic environmental laws, as well as multilateral environmental 
agreements. The creation of disciplines and dispute mechanisms in trade agreements may 
directly threaten domestic protections and implementation of international commitments 
or chill the extension of new protections. At the same time, provisions such as those in the 
NAFTA environmental side agreement may furnish a mechanism to strengthen the 
enforcement of existing protections.” 

Those conducting the review must also determine the assessment technique for each of 
these impacts. Assessing scale and structural impacts requires economic modeling, pro- 

jecting rates of economic growth and shifts in trade flows, and then relating these to envi- 
ronmental impacts. Regulatory impacts lend themselves more to qualitative analysis through 
the assessment of hypothetical cases of inconsistencies between the proposed trade dis- 
ciplines and existing laws. The specific indicators chosen for each of these impacts, while 


* “Tordan’s 4 million consumers will never be anything but a blip on the U.S. economy’s radar.” John Maggs, 
The Jordan Difference, NAT'L J., Sept. 2, 2000, at 27, 27. 
4 See text at note 43 infra. 


4 While not seriously discussed during the drafting of EO 13,141, a fifth category of impacts has been focused 
on in European environmental reviews-—social impacts. NGOs commenting on the EU sustainability impact assess- 
ment have called for further analysis of trade impacts on children, indigenous peoples, and women in both 
developing and developed countries. As discussed below, developing countries have echoed these calls, see text 
at note 53 infra. 
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oen overlooked, are critically important as well. Depending on how impacts are measured, 
trede reviews can tell very different stories. 

-loreover, reviewing these impacts is hard. Amidst the heated debate between free 
tr=ders and environmentalists rests the uncomfortable fact that, after more than a decade, 
w= still do not adequately understand the relationship between trade liberalization and 
emeironmental protection. As an example, consider a negotiation that will surely take place 
ir the next WTO round—liberalization of the European agricultural sector. As the World 
Widlife Fund has suggested, this situation might play out along the following lines: 


ə removal of subsidies in cereal production in Europe following a free trade agree- 
ment ~ fall in cereal prices on European markets > use of fertiliser declines and 
land area under cultivation is also likely to decline ~ soil erosion decreases and 
quality of soil improves ~ relocation of agricultural production outside Europe + 
farmers switch to other activities ~ economic and social effects: boom in rec- 
reational services with different kinds of environmental impacts or/and increased 
urban migration > increased pollution and waste discharge problems in urban 
areas and rising unemployment; 


e removal of production subsidies in the cereal sector in Europe -> fall in market 
prices and decrease in price support schemes > loss of extensive cereal systems in 
Portugal because of lack of competitivity ~ decline in the habitat and population 
of the Great Bustard, an already threatened bird specie > loss of cultural interest 
and hence a decline in tourist attraction in the area ~ increased unemployment.” 


W Europe’s agricultural sector shrinks, what will the consequences be for other sectors 
ar.= the economy-wide implications for resource reallocation? What types of changes could 
th= development mean for specific environmental indicators or species? Can one even 
qveitatively predict the chain of causation from specific trade measures to discrete envi- 
rcmmental consequences?“ And if the nature of the impact can be perceived, can the de- 
gre2 of impact? The economic growth due to NAFTA, for example, has been small com- 
pered to the overall growth in gross domestic product. In as complex a system as a national 
economy, linking cause and effect—disentangling the relationships between increased 
traze, economic activity, and ensuing environmental impacts—poses a dramatic challenge. 
As zne USTR official noted, “We have virtually no experience with environmental model- 
inz or how to limit the scope of analysis. A matrix of the economic and environmental 
im. Zacts could fill an entire wall.” 

Zur limited ability to model the environmental impacts of trade systems comes as no 
surprise, as little money has been spent on the effort, but it makes a daunting methodologi- 
cał ask even more challenging. Before throwing up one’s hands in despair, though, one 
shoald recognize that governments believe this type of modeling can be done for economic 
in acts and, in fact, routinely engage in such an examinaticn prior to major negotiations. 
Hence the oft-heard arguments in national capitals that “the proposed trade liberalization 
wi increase gross national product by x%.” If we have confidence in this type of economic 
m—deling of trade agreements, it seems reasonable to assume we could develop similar 


= "WORLD WILDLIFE FUND, DEVELOPING A METHODOLOGY FOR THE ENVIRONMENTAL ASSESSMENT OF TRADE 
LIEL2ALISATION AGREEMENTS, para. 3.19 (1999) (on file with author). 
—= The NAFTA review, for example, is firmly agnostic in predicting specific environmental impacts, noting 


that as NAFTA obligations alter relative prices in the agricultural sector, changing the use of agricultural 
inputs such as pesticides, labor and land, as well as the ratio of input mixes[,] .... such changes “can improve 
or worsen” water quality, soil erosion, soil productivity, biodiversity, wildlife habitat, food safety and worker 
health. 


CEZ REPORT, supra note 10, at 28 (quoting THE NAFTA: REPORT ON ENVIRONMENTAL ISSUES 83 (Office of the 
President PREX 1.2:N 82/2, 1993)). 


2001] NOTES AND COMMENTS 377 


expertise and reliability in environmental modeling. By starting now, though, we lack the 
fifty or more years of experience reflected in economic forecasters’ general-equilibrium 
models and other sophisticated methodologies. i 


II. IMPLICATIONS FOR THE TRADE AND ENVIRONMENT DEBATE 


The implementation of EO 13,141 and the European Union’s sustainability impact 
assessment, the development of methodologies at the OECD, and the further sponsorship 
of pilot studies by UNEP and UNCTAD indicate that reviews of trade agreements are likely 
to become a mainstream practice at least among OECD countries in the next few years. 
However, whether the practice will spread beyond the OECD to developing countries 
remains less clear. This issue takes on particular importance when one recalls that devel- 
oping-country practice will largely determine, in turn, whether the WTO or UNCTAD 
adopts review procedures. If one looks beyond the specifics of review methodologies under 
EO 13,141, whatare the broader institutional implications of environmental reviews for the 
conduct of nonstate actors, states, and IOs in international trade negotiations? How does 
formally involving the public upstream in the trade policy process shift the trade and 
environment debate? 


Nonstate Actors 


As was evident in the streets of Seattle, NGOs harbor a whole range of concerns and 
frustrations over the environmental impacts of trade. Reviews, however, simply cannot ad- 
dress many of these. Reviews of trade agreements, for example, will never satisfy anti- 
globalization groups who view trade liberalization itself as the problem. Nevertheless, by 
creating a formal mechanism for the environmental community to raise issues at the outset 
of the negotiating process, the review can help identify the environmental consequences 
of liberalization agreements. While it may not provide greater access to industry asso- 
ciations and established NGOs that already routinely interact with policymakers, the review 
should open the door to many in the public who have not enjoyed close relations with 
trade ministries. Whether such access will be obtained in developing countries where civil 
society has traditionally enjoyed little involvement in decision making remains to be seen. 
The experience of reviews carried out for development bank loans gives cause for concern.” 


OECD Countries 


For states that routinely prepare environmental reviews of government action, the main 
consequence of trade reviews may well be similar to that of NEPA for U.S. federal agen- 
cies—the institutionalization of environmental concerns. The number of NEPA lawsuits has 
fallen considerably since the 1970s, largely because agencies have internalized the EIS as 
an accepted way of doing business.* Indeed, some USTR staff members have predicted that 
simply knowing they have to carry out an environmental review will influence actions at 
early stages of policy development. 

In considering state conduct in international negotiations, the advent of reviews raises 
a further, subtler possibility. The reviews may not only shape a country’s negotiating 


* In a study of thirty-five environmental impact assessments carried out by African nations for the World Bank, 
for example, researchers found that “the public participation requirements were not followed in any case and 
more than one half of the projects failed to allow for public participation.” Gray, supra note 5, at 110 n.141. 

4 ROBERT V, PERCIVAL, CHRISTOPHER SCHROEDER, ALAN MILLER, & JAMES LEAPE, ENVIRONMENTAL REGULATION: 
LAW, SCIENCE AND POLICY 1179 (2d ed. 1996). 
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pzzition, but also become a strategic part of the negotiation itself. As Robert Putnam has 
p=imted out, diplomacy is a two-level game.* Positions taken at international negotiations 
re: ect both the dynamic at the bargaining table and the preceding (and often concurrent) 
d=mestic negotiations within the national government. While the environmental review in 
a =articular state will probably influence its negotiators’ positions, one could easily imagine 
siz_ations where the review, as such, is strategically used in the negotiations. 

+t first glance, one might expect trade ministries carrying out environmental reviews to 
p-=fer the resulting conclusions to be as broad and uncertain as possible, leaving the nego- 
tiators a free hand to bargain and strike deals. Recognizing the two levels in play, however, 
the ministry might be equally likely to want the review to be precise and prescriptive. That 
is megotiators may prefer that their hands be visibly tied by the public review so as to justify 
ir ansigency on certain issues. In this manner, the review speaks to multiple audiences— 
the interagency process, the domestic public, and the negotiating partners. Indeed, it may 
be:naive to think that reviews would inform only domestic negotiating positions. Taken to 
ex~emes (as will be described in the WTO discussion below), the review can become a 
justification of negotiating positions intended more for trading partners than for domestic 
auciences. 


Dzæloping Countries 


ws a result of domestic legislation or compliance with the lending requirements of the 
Weald Bank and regional development banks, most developing countries do have experi- 
enze conducting environmental reviews of proposed projects. One might expect this exper- 
ierze and their concerns over the negative impacts of trade agreements to lead them to 
welzome assistance in reviewing trade agreements. Thus, Jordan offered to carry out its 
oax environmental review (with technical and financial assistance from USAID) as part of 
tke negotiations on its bilateral agreement with the United States. 

Almost without exception, however, developing countries have expressed suspicion and, 
im nany cases, direct opposition to environmental reviews of trade agreements. Much of this 
opposition is long-standing. In negotiations on the 1972 Stockholm Declaration, for ex- 
arle, the commitment to environmental impact assessments in draft Principle 20 faced sig- 
n#i-ant opposition “because it was perceived that any obligation could lead to abuse by de- 
velpped countries to impede projects in developing countries.”* As anyone familiar with 
recent WTO conflicts surely knows, many developing countries have opposed labor and 
enaronmental provisions in trade agreements out of concern that these threaten their few 
rel=tive strengths (low-wage labor and abundant natural resources) in the world marketplace. 

Fecently, at meetings of the Commission on Sustainable Development and the WTO 
C=mmittee on Trade and Environment, the European Union proposed that IOs carry out 
sus-ainability impact assessments. It met with a wall of resistance. At an international con- 
ference several weeks later hosted by the government of Ecuador and organized by the 
Wereld Wildlife Fund, developing countries’ suspicions were given clear voice in the con- 
ference report. The bluntness of the criticism is striking, given the understated nature of 
sten documents. The report notes that “[s] ome participants emphasised the issue of trust, 
sajang that there seemed to be a certain perception by developing countries that there is 


+ Robert Putnam, Diplomacy and Domestic Politics: The Logic of Two-Level Games, 42 INT’L ORG. 427 (1988). 
* Gray, supra note 5, at 105 (citation omitted) (adding that, “[a]s a result, a watered-down version was agreed to 
calag for rational planning to be an essential tool to reconcile development and environment needs”; id. at 105-06). 
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a hidden agenda behind SA [sustainability assessment] methodology.” This point is 
elaborated on as follows: 


One group suggested that there exists a large credibility gap and that the debate might 
still be premature. Others noted that it is necessary to build trust around the devel- 
opment of SA to address, among other things, the concern that SAs may be used as 
barriers to trade. It was observed that classifying countries’ trading behaviour using SA 
criteria could influence market access and possibly access to credit by developing 
countries.” 


After almost tkree decades, many developing countries continue to suspect that environ- 
mental reviews will develop into a precondition for trade liberalization that links envi- 
ronmental protection requirements with trade access. Ifanything, these concerns have only 
grown stronger. One can reply that the review is only that, a review, and will do no more 
than inform trade negotiators. But, as the above quote makes clear, many developing coun- 
tries fear that environmental reviews will prove to be the camel’s nose under the tent, en- 
abling entry for more explicit conditionality later on.” 


The WTO 


Neither the WTO nor its predecessor, the General Agreement on Tariffs and Trade, has 
ever undertaken an environmental review of a trade round. Not surprisingly, recent 
suggestions that the WTO itself conduct environmental reviews have garnered little sup- 
port. As discussed above, developing countries suspect that reviews will work against their 
interests. How will a uniform methodology be developed? Who will develop it? And who 
will carry out the reviews to ensure their trustworthiness and objectivity? Some developing 
countries have expressed concern that the process, if done within the WTO, will be domi- 
nated by powerfal OECD countries.” 

In this regard, it is interesting to note that the World Wildlife Fund, the leading NGO 
advocate of revizws, has not called for reviews at the WTO. It has focused, instead, on 
developing domestic capacity, hoping that higher visibility and more widespread state 
practice will soften opposition and gain credibility for eventual reviews at the multilateral 
level. Communiqués from the Commission for Sustainable Development have similarly 
focused on domestic capacity building and information sharing. Mindful of these develop- 
ments, the United States has formally proposed to the Committee on Trade and Environ- 
ment that national governments review trade agreements.” 


* WORLD WILDLIFE FUND, CONCLUSIONS OF THE CHAIR: INTERNATIONAL EXPERTS MEETING ON SUSTAINABILITY 
ASSESSMENT OF TRALE LIBERALISATION, Annex 2, para. 1.1 (2000) (on file with author). 

5° 7d., Annex 1, para. 3.1. 

‘l In many ways, this conflict parallels the debate over implementation of sustainable development, in which 
developing countries express wariness of environmental protection at the expense of development. Hence the 
proposals atnumero1s international meetings to rename the goal as “sustainable economic development.” See Joel 
B. Eisen, 1999, from Stockholm to Kyoto and back to the United States: International Environmental Law's Effect on Domestic 
Law, 32 U. RICH. L. EEV. 1435, 1462 (1999). 

* With the except.on of Japan, for example, the governments of the three other leading economies (Canada, 
the European Unior, and the United States) already conduct reviews. 

5 Committee on Trade and Environment, Environmental Review of Trade Agreements at the National Level, 
Communication from the United States, WTO Doc. WI /CTE/W/37 (July 23, 1996), at<http://docsonline.wto.org/ 
gen_home.asp>. It states: 


11. In view o€ the recommendations by international bodies and the experience which has been gained 
on environmertal assessment in general and for trade agreements in particular, ... CTE Ministers should 
recommend that national governments carry out environmental reviews of trade agreements likely to have 
significant environmental effects, as part of the process of developing such agreements. 
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=ut even if the WTO followed this suggestion and required reviews at the national level, 
it “=mains an open question whether they would prove to be useful policy exercises or 
wald simply serve as environmental justifications for national trade positions. For ex- 
amble, the agriculture liberalization talks scheduled as part of the next round might evoke 
rédically different assessments, even among OECD countries. Thus, the U.S. review can 
easly be imagined as showing that agricultural subsidies are environmentally harmful, 
iræeasing pesticide and nutrient loads. On the other hand, the EU and Japanese reviews 
ce be expected to show the opposite, emphasizing the benefits of farms to habitat con- 
ser-ation. As the above section on trade ministries explained, reviews can serve strategic 
paposes at both the domestic and the international levels, and this dynamic interplay 
suly influences the agreements’ substance. 

“while developing countries have largely opposed reviews of prospective trade agreements 
at =ither the national or the multilateral level, they have taken the lead in supporting retro- 
sfective reviews that consider environmental and social impacts." If the Uruguay Round 
ag-=ements have harmed developing countries’ interests, what better platform to demon- 
st-=te this outcome than an international review of the agreements’ environmental and 
scal effects? Moreover, because these reviews are retrospective, they leave no possibility 
of imposing conditionalities. For example, at an international workshop sponsored by the 
Werld Wildlife Fund in 1999, delegates from India and Egypt requested that the “WTO 
sec“etariat .. . prepare an analytical paper on the impacts of the Uruguay Round Agree- 
meats on developing countries, which should refer to the effects on developed countries 
as well.” 


IV. CONCLUSION 


I- has become increasingly fashionable for political leaders to talk about “putting a hu- 
men face on trade” and “promoting sustainable development.” The problem lies in going 
be-ond such well-intentioned rhetoric and making these phrases meaningful. Environmen- 
tal. -eviews are important, in the final analysis, precisely because they provide the practical 
means to craft a trade policy that seriously engages both environmental and commercial 
ce—cerns. To be sure, while environmental reviews are increasing, institutionalizing them 
irto state practice will not be easy. It requires challenging both the accepted process of 
seting trade policy and those parties that have benefited from this practice. It seeks to 
cenplement a known and tested process with a largely unproven and evolving review 
me -hanism. The end result, though, holds the potential to begin realigning the trade and 
enironment debate from conflict to cooperation. 


JAMES SALZMAN™ 


This stance is consistent with developing countries’ long-standing concern that developed countries focus too much 
or me environmental, and not enough on the economic, aspects of sustainable development. See supra note 51. 

The conference also called on an array of UN agencies—UNEP, UNCTAD, UNDP, the World Health Orga- 
nization, the International Labour Organization, and the Commission on Sustainable Development—to provide 
armbyses of the environmental, developmental, social, and regulatory effects of the Uruguay Round agreements. 
Wd Wildlife Fund, Initiating an Environmental Assessment of Trade Liberalisation in the WTO, para. 6.5 (1999) 
(o> īle with author). NGOs have supported these demands as well, calling for an expanded scope of research far 
tend environmental impacts, including the effects of trade liberalization on “income level and distribution, 
cul aral and gender issues (such as impacts on the sexual division of labour, women’s role in and access to trade).” 
Id. ara. 5.6. 

“associate professor, Washington College of Law, American University. The author is a principal liaison to the 
U= Trade and Environment Policy Advisory Committee and chaired the three public workshops on Executive 
Order 13,141 and its implementing guidelines. The author is grateful for the comments of the participants in the 
Gew-getown Environmental Research Workshop and David Schorr, Scott Vaughn, Jake Caldwell, Daniel Esty, Jerry 
Black, Kristin Woody, and officials at the Environmental Protection Agency, the Office of the United States Trade 
Rep--esentative, the Department of the Interior, and the Department of State. 
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FORUM PROROGATUM AND THE ADVISORY PROCEEDINGS 
OF THE INTERNATIONAL COURT 


The jurisdiction of the International Court of Justice (ICJ) in a contentious case is based 
entirely on the consent of states. The doctrine of forum prorogatum affords an informal way 
for a state to express consent to the Court’s jurisdiction.’ As traditionally understood, this 
doctrine refers to the extension of a court’s jurisdiction by agreement of the parties to a 
case after proceedings have been instituted.” The Permanent Court of International Justice 
(PCIJ) and the IC] have applied forum prorogatum as a flexible way of establishing the Court’s 
jurisdiction over the merits of a dispute in a contentious case, arguably going beyond the 
confines of Article 36° of its Statute as laid down by the original drafters.* In the practice 
of the PCIJ and the IC], the doctrine has permitted the parties, after the initiation of 
proceedings, to extend the Court’s jurisdiction to certain aspects of the case that would 
otherwise not be covered pursuant to the normal operation of jurisdictional rules.° Forum 
prorogatum has also been applied to establish the initial jurisdiction of the Court when the 
applicant has instituted proceedings on a defective jurisdictional basis and the respondent 
remedies the defect by a declaration expressly accepting the Court’s jurisdiction or by con- 
duct implying voluntary and indisputable acceptance of it, such as arguing the merits of 
the case without making a jurisdictional challenge.® In addition, applicants have attempted, 
so far without success, to employ the doctrine by filing an application plainly stating that 
there is no existing jurisdiction over the application and that the Court’s jurisdiction over 
the respondent has yet to be established.’ 

Several commentators have argued that the Court has also applied forum prorogatum in 
advisory proceedings. In a 1996 speech before the Sixth Committee of the United Nations 
General Assembly, President Bedjaoui of the IC] surveyed the cases in which forum proro- 
gatum had been applied and then stated that the Court 


! For general discussion of the doctrine, see, for example, SHABTAI ROSENNE, LAW AND PRACTICE OF THE 
INTERNATIONAL COURT, 1920-1996, at 695-725 (3d ed. 1997); Mohammed Bedjaoui, The Forum Prorogatum 
Before the International Court of Justice: The Resources of an Institution or the Hidden Face of Consensualism, 1996-97 IC] 
Y.B. 216 (speech before the Sixth Committee of the United Nations General Assembly in 1996 as president of the 
ICJ}; C. H. M. Waldock, Forum Prorogatum or Acceptance of a Unilateral Summons to Appear Before the International 
Court, 2 INT'L L.Q. 377 (1948); Bohdan Winiarski, Quelgues Réflexions sur le soi-disant forum prorogatum en droit 
international, in PROBLÈMES FONDAMENTAUX DU DROIT INTERNATIONAL—FESTSCHRIFT FUR JEAN SPIROPOULOS 445 
(D. S. Constantopoulos etal. eds., 1957); Sienho Yee, Forum Prorogatum and the Indication of Provisional Measures 
in the International Court, in THE REALITY OF INTERNATIONAL LAW: ESSAYS IN HONOUR OF IAN BROWNLIE 565 (Guy 
Goodwin-Gill & Stefan Talmon eds., 1999); Sienho Yee, Forum Prorogatum in the International Court, 42 GER. Y.B. 
INT’LL. 147 (1999) [hereinafter Yee, Forum Prorogatum J]. 

? See DICTIONNAIRE DE LA TERMINOLOGIE DU DROIT INTERNATIONAL 481 (1960); ROSENNE, supra note 1, at 696. 

* Article 36(1) of the Statute of the ICJ provides that “[t]he jurisdiction of the Court comprises all cases which 
the parties refer to it and all matters specially provided for in the Charter of the United Nations or in treaties and 
conventions in force.” Article 36(2) provides for the “optional clause” system. of compulsory jurisdiction. Article 
40(1) provides that a case may be instituted by notification ofa special agreement or by application. Article 36(1) 
is practically an exact replica of the corresponding article in the Statute of the PC]. 

t See Yee, Forum Prorogatum J, supra note 1, at 160-68, 180-83. 

5 E.g., Mavrommatis Jerusalem Concessions, 1925 PCIJ (ser. A) No. 5, at 27-28 (Mar. 26). 

ê E.g., Corfu Channel (UK v. Alb.), Preliminary Objection, 1948 ICJ Rer. 15 (Mar. 25). 

7 E.g., Aerial Incident of 7 November 1954 (U.S. v. USSR), 1959 IC] Rep. 276 (Oct. 7); Aerial Incident of 4 
September 1954 (U.S. v. USSR), 1958 IC] Rep. 158 (Dec. 9); Antarctica (UK v. Arg.), 1956 ICJ REP. 12 (Mar. 16); 
Antarctica (UK v. Chile), 1956 ICJ Rep. 15 (Mar. 16); Aerial Incident of 10 March 1953 (U.S. v. Czech.), 1956 ICJ 
REP. 6 (Mar. 14); Aerial Incident of 7 October 1952 (U.S. v. USSR), 1956 ICJ Rep. 9 (Mar. 14); Treatment in 
Hungary of Aircraft and Crew of United States of America (U.S. v. Hung.), 1954 ICJ REP. 99 (July 12); Treatment 
in Hungary of Aircraft and Crew of United States of America (U.S. v. USSR), 1954 IC] REP. 103 (July 12); see also 
IC] Communiqué No. 99/4 (Feb. 16, 1999) (application filed by Eritrea against Ethiopia alleging violation of 
diplomatic immunities, not yet entered on the General List). 
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had occasion to confirm its case-law on this topic, and not only in contentious proceed- 
ings, . . . but also in advisory proceedings, such as in the case concerning South West 
Africa, As South Africa had raised the question of the Court's jurisdiction, the Court 
observed that South Africa had given its consent by participating in the proceedings 
and addressing the merits.* 


Shabtai Rosenne appears to hold the same view with respect to some advisory opinions of 
the PCIJ, without giving any clear explanation.’ Jacques Soubeyrol also relies upon the 
Sceth West Africa Advisory Opinion” to assert that “Le fait que l'Afrique du sud ait, par le 
pezzé et dans l'affaire qui lui est soumise, plaidé sur le fond sans contester la possibilité que 
la Cour avait de rendre l'avis, ce fait suffit à constituer un forum prorogatum, et à parfaire sa 
ccmpétence.”’? The conclusion drawn by him is that “le forum prorogatum vient de pénétrer 
dcz la procédure consultative.” 

-here appears to be room for disagreement with these views, which border on treating 
fo--m prorogatum as a panacea for all defects in the judicial process of the Court. These 
ccæmentators seem to be saying that case law indicates thai the Court’s jurisdiction in an 
ac sory proceeding may be perfected by the application of forum prorogatum. To this ex- 
te- ., they may be mistaken. Although forum prorogatum might have penetrated the advisory 
proceedings or, in Soubeyrol’s original words, “vient de pénétrer dans la procédure con- 
sulative,””’ it has not done so in the sense that these commentators appear to have ascribed 
to -, that is, to perfect the jurisdiction of the Court. 

The Court’s advisoryjurisdiction’* does not derive from the specific consent of states with 
respect to every dispute, but from a state’s global or general acceptance of Article 96 of the 
U=ted Nations Charter’ and Article 65 of the Statute,'° and therefore need not be per- 
fe=ted by the application of forum prorogatum. The absence of an interested state’s consent 
des not affect the Court’s advisory jurisdiction—a fact that was pointed out in the Peace 


* Bedjaoui, supra note 1, at 231-32, para. 39 (footnotes omitted). 

* ROSENNE, supra note 1, at 715 & n.127. 

* Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa) 
Nc withstanding Security Council Resolution aus (1970), Advisory Opinion, 1971 ICJ Rep. 16 (Jan. 26) [here- 
incer South West Africa]. 

-_acques Soubeyrol, «Forum prorogatum » et Cour internationale de Justice: de la procédure contentieuse a la procédure 
cor.caltative, 76 REVUE GENERAL DE DROIT INTERNATIONAL PUBLIC 1098, 1104 (1972) (emphasis omitted). 

-7 Jd. at 1102. 

~ dd. 

T Dn the advisory jurisdiction of the Court in general, see GEORGES ABLSAAB, LES EXCEPTIONS PRELIMINAIRES 
DA“ LA PROCEDURE DE LA COUR INTERNATIONALE 69~84 (1967); MICHLA POMERANCE, THE ADVISORY FUNCTION OF 
THE INTERNATIONAL COURT IN THE LEAGUE AND U.N. ERAS (1973); DHARMA PRATAP, THE ADVISORY JURISDICTION 
OF SAE INTERNATIONAL COURT (1972); ROSENNE, supra note 1, at 279-351, 985-1055, 1711-64; Rosalyn Higgins, A 
Cor nent on the Current Health of Advisory Opinions, in FIFTY YEARS OF THE INTERNATIONAL COURT OF JUSTICE: ESSAYS 
IN NOUR OF SIR ROBERT JENNINGS 567 (Vaughan Lowe & Malgosia Fitzmaurice eds., 1996); Michla Pomerance, 
TheAdvisory Role of the International Court of Justice and Its “Judicial” Character: Past and Future Prisms, in THE INTER- 
NATIONAL COURT OF JUSTICE: ITS FUTURE ROLE AFTER FIFTY YEARS 271 (A. S. Muller et al. eds., 1997) [hereinafter 
Poszerance, Advisory Role]. 

-+ Article 96 of the UN Charter states: 


1. The General Assembly or the Security Council may request the International Court of Justice to give 
an advisory opinion on any legal question. 


2. Other organs of the United Nations and specialized agencies, which may at any time be so authorized 
by the General Assembly, may also request advisory opinions of the Court on legal questions arising within 
the scope of their activities. 


* Article 65(1) of the ICJ Statute states: “The Court may give an advisory opinion on any legal question at the 
rec est of whatever body may be authorized by or in accordance with the Gharter of the United Nations to make 
sucka request.” 
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Treaties Advisory Opinion," reaffirmed in the Western Sahara Advisory Opinion, and made 
clearer in the Mazilu Advisory Opinion.” In the latter case, the General Assembly requested 
an advisory opinion on the expert on mission status of Dumitru Mazilu, a national of 
Romania, under the General Convention on the Privileges and Immunities of the United 
Nations of 1946. Romania had made a reservation regarding IC] jurisdiction in its instrument 
of accession to that Convention and argued that the Court did not have jurisdiction to give 
the requested advisory opinion. The Court squarely rejected this argument: 


The jurisdiction of the Court under Article 96 of the Charter and Article 65 of the 
Statute, to give advisory opinions on legal questions, enables United Nations entities 
to seek guidance from the Court in order to conduct their activities in accordance with 
law. These opinions are advisory, not binding. As the opinions are intended for the 
guidance of the United Nations, the consent of States is not a condition precedent to 
the competence of the Court to give them.” 


Nor can the consent or agreement of the interested states enlarge the Court’s advisory 
jurisdiction. In Greco-Bulgarian Agreement,” the Council of the League of Nations requested an 
advisory opinion on two questions, the second being conditioned upon an affirmative answer 
to the first. The two interested governments informed the PCI] that they were eager for the 
Court to give an opinion on the second question whether or not it answered the first in the 
affirmative. Having answered the first in the negative, the Court declined this invitation: 


By the terms of Article 14 of the Covenant, the right to submit a question to the 
advisory jurisdiction of the Court is given only to the Assembly and to the Council of 
the League. The Court is therefore bound by the terms of the questions as formulated 
in this case by the Council. The second question is so worded as to be put to the Court 
conditionally upon an affirmative answer being given to the first question. To ignore 
this condition at the request of the Parties would be in effect to allow the two 
interested Governments to submit a question for the advisory opinion of the Court.” 


The Court noted that since the issue concerned the extension of the existing advisory 
proceeding, it need not consider “whether it is possible for an understanding between the 
representatives of the interested Governments, reached in the course of the [advisory] 
proceedings, to serve as a kind of ‘special agreement’, initiating a contentious proceeding 
before the Court.”” If that is possible, its effect would be to make the whole proceeding 
no longer an advisory one. 

As the absence or existence of consent does not reduce or enlarge the Court’s advisory 
jurisdiction, one may conclude that forum prorogatumas a principle of jurisdiction does not 
apply, as such, in advisory proceedings. This conclusion does not mean that it has no bear- 
ing on such proceedings. It figures in the Court’s decision as to whether it should exercise 
discretion to decline a request for an advisory opinion, either because of the Court’s judicial 
character or because of its special status as a principal organ of the United Nations. The 
absence of an interested state’s consent may affect the propriety of the exercise of its advi- 


1 Interpretation of Peace Treaties with Bulgaria, Hungary and Romania (First Phrase), Advisory Opinion, 1950 
IC] REP. 65, 71 (Mar. 30). 


!8 Western Sahara, Advisory Opinion, 1975 IC] REP. 12, 20, para. 21 (Oct.16). 


°? Applicability of Article VI, Section 22, of the Convention on the Privileges and Immunities of the United 
Nations, Advisory Opinion, 1989 IC] Rep. 177 (Dec. 15) [hereinafter Mazilu]. 


* Td. at 188-89, para. 31. 

^ Interpretation of the Greco-Bulgarian Agreement of December 9th, 1927 (Caphandaris-MolloffAgreement), 
1932 PCI (ser. A/B) No. 45, at 68 (Mar. 8). 

2 Id. at 87. 

3 Id. 
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scr jurisdiction, as the Court pointed out in the Western Sahara Advisory Opinion.” There, 
the Court stated that “the consent of an interested State continues to be relevant, not for 
the-Court’s competence, but for the appreciation of the propriety of giving an opinion.”” 

ke deciding whether to exercise jurisdiction to entertain a request, the Court is guided 
by the principle that, “as a judicial body, it is bound to remain faithful to the requirements 
of :s judicial character even in giving advisory opinions.”*° Furthermore, the Court treats 
the rendering of advisory opinions as its participation in the activities of the United Nations 
sys=m,”’ which has led it consistently to hold that, 


when a request is made under Article 96 of the Charter by an organ of the United 
Nations or a specialized agency for an advisory opinion by way of guidance or enlight- 
enmentona question of law, the Court should entertain the = request and give its opin- 
ion unless there are “compelling reasons” to the contrary.” 


When the subject matter of a request for an advisory opinion directly relates to an actual 
dizute pending between one state and another or an international organization, enter- 
ta iting the request should not “have the effect of circumventing the principle that a State 
is cot obliged to allow its disputes to be submitted to judicial settlement without its con- 
sez ..”*° This principle has its origin in the Eastern Carelia case, where the PCIJ declined to 
giv= an advisory opinion because Russia, of the states concerned, was not a party to the PCI] 


Statute or a member of the League of Nations at that time, which left the League without 


competence to deal with the dispute without Russia’s consent.” 


Tne potential application of forum prorogatumin advisory proceedings would be that the will- 
ing Darticipation by the state or states concerned would remove any question of judicial pro- 
prsty arising from the fact that the request relates to an actual dispute. Even here, whether 
th= Court has ever applied this version of the doctrine remains unclear, although in South 
Wæ- Africa it gave the appearance of doing so. In that case, South Africa challenged the 
Co=rt’s jurisdiction to entertain the request for an advisory opinion for reasons not relevant 
to cur inquiry.” Alternatively, it argued, relying on Eastern Carelia, that the Court should 
decine to do so as a matter of judicial propriety, partly because the relevant legal question 
re.azed to an existing dispute between South Africa and other states.” The Court, however, 
dis-=nguished Eastern Carelia: 


[T] hat case is not relevant, as it differs from the present one. For instance one of the 
States concerned in that case was not at the time a Member of the League of Nations and 
did not appear before the Permanent Court. South Africa, asa Member of the United 
Nations, is bound by Article 96 of the Charter, which empowers the Security Council to 
request advisory opinions on any legal question. It has appeared before the Court, par- 
ticipated in both the written and oral proceedings and, while raising specific objections 
against the competence of the Court, has addressed itself to the merits of the question.” 


= 975 IC] Rep. 20, para. 21 (Oct. 16). 

= “d. at 25, para. 32. 

= d. at 21, para. 23. 

oa 

= Mazilu, 1989 IC] REP. 177, 191, para. 37 (Dec. 15). 

2 d., para. 38 (quoting Western Sahara, 1975 ICJ REP. at 25, para. 33). 

© Request for Advisory Opinion Concerning the Status of Eastern Carelia, Advisory Opinion, 1923 PCJ (ser. 
B) +>. 5, at 27-28 (July 23); see also Western Sahara, 1975 IC] REP. at 23-24, paras. 28-30. For discussion, see 
RO3.4.YN HIGGINS, PROBLEMS AND PROCESS: INTERNATIONAL LAW AND HOW WE USE IT 200-01 (1994); Pomerance, 
Adreary Role, supra note 14, at 298-307. 

> South West Africa, 1971 IC] REP. 16, 21-23, paras. 20-26 (Jan. 26). 

= rd. at 23, paras. 27, 30. 

3- ed. at 23-24, para. 31. 
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Bedjaoui* and Soubeyrol” appear to treat this passage as an application of forum proro- 
gatum to perfect the Court’s jurisdiction. This interpretation has been shown to be incor- 
rect. Moreover, it can be argued that the limited version of forum prorogatum was not ap- 
plied even in the appreciation of judicial propriety. While the Court’s language relating 
to South Africa’s participation in the case may give the impression that it applied forum 
prorogatum, the totality of the opinion tends to indicate that the language was unnecessary 
and therefore obiter dicta.” Immediately after this paragraph, the Court continued to dis- 
tinguish Eastern Carelia by stating that it did not find that the Security Council’s request for 
an opinion related to a legal dispute actually pending between states or between South 
Africa and the United Nations.” Such a finding is necessary to trigger the consent require- 
ment, if applicable at all. Since it did not make such a finding, there was no need for the 
Court’s musings on South Africa’s participation in the proceedings or its effect.” 

This discussion shows that the doctrine of forum prorogatum as a jurisdictional principle 
does not apply in advisory proceedings. Theoretically, the doctrine may inform the Court’s 
decision by analogy, in assessing the judicial propriety of exercising its advisory jurisdiction. 
The willing participation in the proceedings by the state or states concerned would negate 
any threat to judicial propriety caused by the fact that the request for an advisory opinion 
relates to an actual dispute. However, the Court does not appear to have in fact resorted 
to this principle in advisory proceedings as a necessary part of its reasoning. 


SIENHO YEE” 


CORRESPONDENCE 


The American Journal of International Law welcomes short communications 
from its readers. It reserves the right to determine which letters should be 
published and to edit any letters printed. Letters should conform to the same 
format requirements as other manuscripts. 


TO THE CO-EDITORS IN CHIEF: 


Monroe Leigh is absolutely right in his editorial comment in characterizing the inter- 
national criminal court now being formed at the United Nations as “the most important 
international juridical institution that has been proposed since the San Francisco Con- 
ference in 1945.”’ Opponents of the ICC have flooded the media with false arguments 
designed to mislead and frighten the public. Leigh’s objective analysis rebuts the principal 


* Bedjaoui, supra note 1, at 232-33, para. 39 & n.2. 

5 Soubeyrol, supra note 11, at 1102. 

3 Although the doctrine of precedent does not apply in international courts to the same extent as in common- 
law courts, the concept of obiter dicta has been recognized by the Court. MOHAMED SHAHABUDDEEN, PRECEDENT 
IN THE WORLD COURT 154-60 (1996). 

3” South West Africa, 1971 ICJ REP. at 24, paras. 32-34. 

33 Judge Azevedo seemed to make a more limited assertion in Interpretation of Peace Treaties with Bulgaria, 
Hungary and Romania (First Phase), Advisory Opinion, 1950 IC] Rep. 65, 81 (Mar. 30) (sep. op. Azevedo, J.). 
There, rather than state that the Court had actually applied the principle of forum prorogatum, he seemed to claim 
that in Interpretation of Article 3, Paragraph 2, of the Treaty of Lausanne (Frontier between Turkey and Iraq), 
Advisory Opinion, 1925 PCIJ (ser. B) No. 12 (Nov. 21), the PCIJ’s decision to give an advisory opinion was 
compatible with the principle. Judge Azevedo’s view, however, did not capture the essence of that decision. The 
PCIJ gave no indication that forum prorogatum or the consent of Turkey was an issue. The Court was asked to give 
an opinion on the nature and procedure of a particular function of the Council of the League of Nations, and it 
emphasized that its opinion should not prejudice the merits of the problem before the Council. Jd. at 18. 

"St. Hugh’s College, University of Oxford. I am grateful to Professor Ian Brownlie for his advice. Opinions and 
errors are mine alone. 

‘Monroe Leigh, The United States and the Statute of Rome, 95 AJIL 124, 124 (2001). 
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U & objections and concludes that it is in the best interests of the United States, its na- 
tiozals, and its military personnel to accept the Rome Statute as soon as possible. 


To one suggests that the Rome Statute on which the court is based is a serfect legal instru- 
ment. It is a remarkable amalgamation of different legal systems designed to be acceptable 
toll nations. An outstanding expert on international courts, Shabtai Rosenne, while noting 
fle-~s in the statute, describes the ICC as one of the “two major legal creations . . . of the 
twentieth century.”* Minor shortcomings can be corrected in time, as is being done by the 
ac koc tribunals created, with strong U.S. support, to try those accused of major crimes in 
Yvaoslavia and Rwanda. Remarkable progress is already being made by the United Nations 
Pre>aratory Commission mandated to clarify the rules by which the ICC will be governed. 


*eeking exceptions for U.S. nationals demeans our nation and the rule of law. Our cur- 
rer. posture of a superpower sulking silently is unworthy of our great traditions. Monroe 
Lesh is absolutely right: it is in the U.S. interest to support the IGC—“vetter sooner than 
later.” Bravo, Monroe! 


BENJAMIN B. FERENCZ” 


‘Ehabtai Rosenne, Poor Drafting and Imperfect Organization: Flaws to Overcome in the Rome Statute, 41 VA. J. INT'L 
L. 124, 164 (2000). 

* Leigh, supra note 1, at 131. 

`. former Nuremberg war crimes prosecutor. 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


EDITED By SEAN D. MURPHY 


STATES AND INTERNATIONAL ORGANIZATIONS 
Resumption of U.S. Diplomatic Relations with the FRY 


On September 24, 2000, nationals of Serbia and Montenegro took to the polls to elect a 
new president of the Federal Republic of Yugoslavia (FRY). Amidst charges of voting irregu- 
larities, the principal opposition candidate, Vojislav Kostunica, claimed victory the following 
day over the incumbent, President Slobodan Milošević.! On October 5, after President 
Milošević announced that he was calling a second-round, run-off election between the two 
candidates, a massive popular revolt broke out in Belgrade, with citizens seizing the federal 
parliament building and the premises of Radio Television Serbia.’ President Milošević re- 
signed his position the next day, paving the way for Kostunica’s inauguration as president.’ 

At the time of the election, there were various kinds of U.S. sanctions on the FRY, with 
some dating to 1992 during the general conflict in the former Yugoslavia* and others im- 
posed in 1998 during the Kosovo crisis.” The 1998 sanctions allowed for an embargo on U.S. 
oil exports to the FRY, a ban on the provision of air transportation services to senior FRY 
government officials, and a ban on U.S. trade and financial transactions with the FRY gov- 
ernment, as well as with all financial institutions and all state- and socially owned entities 
organized or located in the FRY. On October 12, 2000, President Clinton announced that 
he intended to lift the U.S. sanctions except for those targeted against members of the 
former regime. He stated that the end of the dictatorship was “one of the most hopeful 
developments in Europe,” both for Yugoslavia and for the region, “since the fall of the 
Berlin Wall.” On January 17, 2001, President Clinton issued an executive order formally 
lifting sanctions against the FRY except for those against certain members of the former 
Milošević regime. The central passage of the executive order states: 


I hereby order blocked all property and interests in property that are or hereafter come 
within the United States or that are or hereafter come within the possession or control 
of United States persons, of: 


1 See R. Jeffrey Smith, Milosevic Foe Claims Victory, WASH. POST, Sept. 26, 2000, at A1. 
? See Steven Erlanger, Yugoslavs Claim Belgrade for a New Leader, N.Y. TIMES, Oct. 6, 2000, at Al. 
* See Steven Erlanger, Milosevic Concedes His Defeat; Yugoslavs Celebrate New Era, N.Y. TIMES, Oct. 7, 2000, at Al. 


* See 31 C.F.R. §§585.101-585.901 (2000). The continuing effect of these sanctions relates to assets in the United 
States held in the name of the former government of Yugoslavia, the Socialist Federal Republic of Yugoslavia. 

5 See Exec. Order No. 13,088, 3 C.F.R. 191 (1999); see also Exec. Order No. 13,121, 3 C.F.R. 176 (2000). For 
implementing regulations, see 31 C.F.R. §§586.101-586.901 (2000). By a general license, the government of the 
Republic of Montenegro was excluded from the effect of the sanctions, whereas the government of the Republic 
of Serbia was not. 

ê Statement on Efforts to Lift Sanctions Against Serbia, 36 WEEKLY COMP. PRES. Doc. 2447 (Oct. 16, 2000). 
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(i) any person listed in the Annex to this order; and 


(ii) any person determined by the Secretary of the Treasury, in consultation with the 
Secretary of State: 


(A) to be under open indictment by the Internaticnal Criminal Tribunal for the 
former Yugoslavia, subject to applicable laws and procedures; 


(B) to have sought, or to be seeking, through repressive measures or otherwise, to 
maintain or reestablish illegitimate control over the political processes or insti- 
tutions or the economic resources or enterprises of the Federal Republic of 
Yugoslavia, the Republic of Serbia, the Republic of Montenegro, or the ter- 
ritory of Kosovo; 


(C) to have provided material support or resources to any persen designated in or 
pursuant to... this order; or 


(D) to be owned or controlled by or acting or purporting to act directly or indirectly 
for or on behalf of any person designated in or pursuant to . . . this order.’ 


Th= annex to the executive order lists eighty-one members of the former Milošević regime, 
inouding Milošević himself, seven members of his immediate family, thirty-seven leading 
bamkers and industrialists, twenty-three indicted war criminals, and fourteen prominent 
Yugoslav politicians.® 

Tne United States stopped short of announcing its support for the provision of economic 
aid zo the FRY by the World Bank and the International Mcnetary Fund. Rather, the U.S. 
administration signaled that the decision to provide such aid, which had deen discontinued 
in 1392, would take into account the FRY’s continued democratic transition and whether 
it sends ex-President Milošević to The Hague to be tried by the International Criminal Tri- 
bumal for the Former Yugoslavia (ICTY),° which indicted Milošević during the Kosovo crisis 
in 1399.” In late October 2000, Congress included in its fiscal year 2001 foreign assistance 
leg_slation a provision approving $100 million in foreign aid to the FRY, except that none 
of the funds would be available after March 31, 2001, unless the U.S. president determines 
and certifies that the FRY is 


(1) cooperating with the International Criminal Tribunal for Yugoslavia including 
access for investigators, the provision of documents, and the surrender and transfer 
of indictees or assistance in their apprehension; 


(2) taking steps that are consistent with the Dayton Accords to end Serbian financial, 
political, security and other support which has served to maintain separate Republika 
Srpska institutions; and 


(3) taking steps to implement policies which reflect a respect for minority rights and 
the rule of law.” 


Th legislation, which was signed into law by President Clinton, also provided that, unless 
such conditions were met by March 31, the United States should not support loans and assis- 
tanze to the FRY through international financial institutions.” By contrast, the European 


” =xec. Order No. 13,192, 66 Fed. Reg. 7379 (2001); see Letter to Congressional Leaders on Lifting and Modi- 
fyims Measures with Respect to the Federal Republic of Yugoslavia (Serbia and Montenegro), 37 WEEKLY COMP. 
PREZ. Doc. 201 (Jan. 20, 2001). 

© Se Michael Dobbs, Lifting Sanctions, U.S. Blacklists Milosevic Group, WASH. POST, Jan. 29, 2001, at A28. 

© Se David E. Sanger, Clinton to Scrap Belgrade Embargo on Oil and Travel, N.Y. TIMES, Oct. 12, 2000, at Al. 

D See Sean D. Murphy, Contemporary Practice of the United States, 93 AJIL 628, 634-35 (1999). 

= Toreign Operations, Export Financing and Related Programs, Fiscal Year 2001, Pub. L. No. 106-429, §594(a), 
(c) 114 Stat. 1900, 1900A-60 (2000); see Steven A. Holmes, $100 Million Voted for Serbia, but with War-Crimes Strings, 
N.X.IMES, Oct. 26, 2000, at A16. 

®oreign Operations, Export Financing and Related Programs, Fiscal Year 2001 §594{b). 
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Union lifted its sanctions against the FRY without imposing any conditions regarding the 
transfer of Milošević to The Hague.” 

President Kostunica was sworn in on October 7, 2000. Shortly thereafter, he stated that 
he would not send Milošević to The Hague, but suggested that Milošević might be tried in 
FRY courts.’* Later that same month, when the FRY applied for admission to the United 
Nations,” the Security Council recommended in favor of, and the General Assembly 
approved by acclamation, the FRY’s application.’’? On November 17, the United States 
joined France, Germany, and the United Kingdom in establishing formal diplomatic 
relations with the FRY. President Clinton stated that “by taking membership in the United 
Nations and other international organizations on an equal status with other successor states 
of the former Yugoslavia, President Kostunica has signaled that his country is ready to play 
a constructive and stabilizing role in the region,” and that by “establishing diplomatic 
relations and ending the FRY’s isolation, the United States and other western countries are 
demonstrating our commitment to supporting the new leaders of the FRY on this journey.” 

As the U.S. certification deadline of March 31, 2001, approached, the newly installed Bush 
administration informed the Kostunica government that in order for U.S. assistance to the 
FRY to continue, the FRY must arrest and imprison Milošević and assist in transferring to 
The Hague at least one person indicted by the ICTY.” Thereafter, on March 12, a former 
Bosnian Serb mayor, who had been indicted by the ICTY for war crimes, voluntarily 
surrendered to the ICTY. The mayor, Blagoje Simi¢, was the first FRY citizen to so 
surrender.” On March 23, FRY authorities arrested and transferred to the ICTY an indicted 
Bosnian Serb, Milomir Stakić, who was residing in the FRY.” Finally, on March 31, FRY 
special forces stormed the residence of Milošević in Belgrade. After a protracted standoff, 
Milošević surrendered to FRY authorities and was charged with financial misdealings during 
his time as leader of the FRY.” Whether, and when, MiloSevié would be transferred to the 
ICTY remained uncertain. On April 2, the Bush administration informed Congress that the 
FRY met the requisite certification requirements, thereby allowing for the continuation of 
U.S. foreign assistance to the FRY.” 


Agreement on UN Financial and Structural Reforms 


In 1999, President Clinton signed legislation that authorized the payment, in three tranches, 
of $926 million in U.S. arrears and assessments owed to the United Nations. Payment of 
each tranche was linked to certain conditions, which the secretary of state was required to 


' See Suzanne Daley, European Union Greets Yugoslav Government, N.Y. TIMES, Oct. 10, 2000, at A10. 

14 See William Drozdiak, EU Greets Kostunica with Aid as Transition Troubles Persist, WASH. POST, Oct. 15, 2000, at 
A31; R. Jeffrey Smith & Ellen Nakashima, Serb Leader Hints at Milosevic Trial, WASH. POST, Oct. 13, 2000, at A24. 

15 See Application of the Federal Republic of Yugoslavia for Admission to Membership in the United Nations, 
UN Doc. $8/2000/1043 (2000). 

16 See SC Res. 1326 (Oct. 31, 2000). 

17 See GA Res. 55/12 (Nov. 1, 2000). 

!8 White House Press Release on Statement by the President (Nov. 18, 2000) (on file at GWU). 

9 See Steven Erlanger, U.S. Makes Arrest of Milosevic a Condition of Aid to Belgrade, N.Y. TIMES, Mar. 10, 2001, at A1. 

2 See ICTY Press Release on Statement by the Prosecutor, Carla Del Ponte (Mar. 12, 2001), at <http:// 
www.un.org/icty/pressreal/p574-e.htm>; Steven Erlanger, Bosnian Serb Surrenders to Hague Tribunal, N.Y. TIMES, 
Mar. 13, 2001, at A8. Simić was indicted for crimes against humanity and war crimes allegedly committed in 
Bosanski Samac during 1992. 

2! See ICTY Press Release on Milomir Stakić Transferred to the ICTY (Mar. 23, 2001), at <http://www.un.org/ 
icty/pressreal/p58le.htm>; Belgrade Sends Suspect to U.N. Tribunal, N.Y. TIMES, Mar. 24, 2001, at A7. Stakić was 
indicted for genocide allegedly committed in the municipality of Prijedor between April 1992 and January 1993. 

2 See Carlotta Gall, Security Forces in Belgrade Storm Milosevic’s House, N.Y. TIMES, Mar. 31, 2001, at Al; Steven 
Erlanger & Carlotta Gall, Milosevic Arrest Came with Pledge for a Fair Trial, N.Y. TIMES, Apr. 2, 2001, at Al. 

3 See U.S, Dep’t of State Press Release on Certification of the Federal Republic of Yugoslavia (Apr. 2, 2001), at 
<http://www.state.gov>. 
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ce-ify as satisfied before payment could be made. The secretary made the required certifi- 
ceGon to allow payment of the first tranche ($100 million) in 1999. Payment of the remain- 
ing tranches was conditioned on the United Nations’ acceptance of certain financial and 
organizational reforms.’ With this end in view, the United States intensified its efforts at 
reform during 2000. It sought to restructure the dues assessed—both for the regular UN 
op=rating budget and for peacekeeping operations—in order to bring them more in line 
w-th the current economic positions of UN member states.” It also sought an expansion and 
resructuring of the UN Department of Peacekeeping Operations (DPKO) in order to 
en=ble that department to manage better the increasingly complex and combative peace- 
ke P=ping operations undertaken by the United Nations. In an address to UN General 

zz2mbly in May 2000, Ambassador Richard Holbrooke described the U.S. reform proposals 
reEting to peacekeeping: 


We need to agree on immediate steps to bolster DPKO staff, to streamline logistics 
and procurement, and to get resources to the field more quickly. The Secretariat needs 
a pool of qualified, trained, pre-screened specialists that can be dispatched at short 
notice. An obvious step is to approve the Secretariat’s request to develop and staff a 
rapid deployment management unit that maintains a roster of qualified military, police, 
and civilian experts. Another essential step is to equip the UN’s Brindisi logistics base 
with state-of-the-art equipment, and to streamline procurement procedures so that 
missions get what they need when they need it. Beyond that, we need to take advantage 
of the kind of advance planning measures used for the Congo mission to ensure that 
we do not wait until the eve of deployment to begin these multidisciplinary operations. 


At the same time, we need to equip DPKO’s organizational structure to handle cur- 
rent demands, and better plan for future ones. DPKO needs a built-in ability to expand 
and contract according to the varying levels of activity. The Secretary-General must be 
empowered to move people to priority areas within the system. That the Department 
of Public Information is twice as large as DPKO is not appropriate—and we should give 
the Secretary-General the tools to make it right. — 


The second, but no less important, part of the reform equation is financing. The 
UN’s system for financing was created in a bygone Cold War era, the result of a 
last-minute compromise in 1973. The system was designed for a single, $30 million 
operation in the Sinai. Everyone . . . who spoke in that debate 27 years ago agreed that 
the arrangement was temporary, just for one operation, and not precedent-setting. Yet 
it has never been revised or properly reexamined. Now it has put the United Nations 
in a potentially fatal financial straightjacket. 


The world has changed dramatically since 1973, but the ad hoc peacekeeping scale 
has hardened into stone. Fifty-four new countries have joined the UN. Some have 
grown richer, some poorer; some more and some less active on the world stage. Yet the 
peacekeeping assessment system has remained the same. 


What we have, then, is a system completely at odds with common sense and the best 
interests of the member states. It also violates this organization’s sacred principles, 
including capacity to pay. These principles, outlined in General Assembly resolution 1874,? 
are ones to which all of us have subscribed. The principle of collective responsibility of 


See Sean D. Murphy, Contemporary Practice of the United States, 94 AJIL 348, 348-50 (2000). 
= See U.S. Mission to the United Nations Press Release, Ambassador Richard C. Holbrooke, United States Per- 
mezent Representative to the United Nations, Statement in the Fifth Committee of the General Assembly on the 
UH Peacekeeping Scale of Assessments (Oct. 8, 2000), at <http://www-un.int/usa/00_133.htm>. Numerous 
dac_ments relating to U.S. advocacy of UN reform are available on the Web site of the U.S. Mission to the United 
Netons at <http://www.un.int/usa/reform.htm>. 
* Editor’s Note: GA Res. 1874, UN GAOR, 4th Spec. Sess., Supp. No. 1, at 3, UN Doc. A/5441 (1963).] 
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all member states for peacekeeping financing is undermined by a scale that today 
concentrates 98% of responsibility in the hands ofjust 30 members. Similarly, as a result 
of the changes in the regular budget scale of assessment, the principle of special respon- 
sibility of the P5 (5 permanent members of the Security Council) has been lost in the 
calculation. The principle of taking into account countries’ stages of development is 
likewise undercut: We find some countries paying beyond their means, and some who 
could pay more assessed next to nothing. While we all have our own interpretations of 
what “capacity to pay” really means, no one can argue that the current system works 
fairly. These problems were identified more than a decade ago, and our failure to 
resolve them has now put the system on the brink of collapse.* 


In August 2000, a U.S. proposal to create a new senior position in the DPKO, to be filled by 
a U.S. national, was rejected.” Nevertheless, a report by an expert panel commissioned by 
the United Nations (Brahimi Report) agreed in many respects with the reforms suggested 
by the United States. The report advocated that the DPKO be enlarged and professional- 
ized, and that it act more independently of large-state influence. Specific recommendations 
included the creation ofan information-gathering and analysis entity within the Secretariat; 
compilation of lists of on-call military officers, civilian police, and other professionals; 
development of a rapid and effective deployment capacity allowing fully deployed opera- 
tions in thirty to ninety days; creation of multidepartment Integrated Mission Task Forces 
for mission planning and support; and reform of the funding structures for peacekeeping.° 

The UN Millennium Summit in September’ brought together the leaders of nearly all the 
UN member states and provided an opportunity for the United States to garner support for 
its reform proposals concerning both finances and peacekeeping operations.® With respect 
to the latter, the Security Council welcomed the Brahimi report and undertook to consider 
expeditiously the recommendations that fell within the scope of its responsibilities.’ After 
the Secretary-General issued reports in October on the means and resource requirements 
for implementing the panel’s recommendations,’ the Security Council adopted in Novem- 


t Richard C. Holbrooke, U.S. Permanent Representative to the United Nations, Statement in the Fifth 
Cammittee of the General Assembly on United Nations Peacekeeping (May 16, 2000), at <http://www.un.int/ 
usa/reform.htm>; see Barbara Crossette, U.S. Seeks Sweeping Overhaul to Fix Peacekeeping by U.N., N.Y. TIMES, May 17, 
2006, at A10. 

> See Colum Lynch, France Blocks U.S. Bid for Key U.N. Position, WASH. POST, Aug. 4, 2000, at A14. 

ë Report of the Panel on United Nations Peace Operations, UN Doc. A/55/305-S/2000/809 (2000) (Brahimi 
Report), available at<http://www.un.org/peace/reports/peace_operations/>. The United States was represented 
on the panel by a former administrator of the U.S. Agency for International Development, J. Brian Atwood. See 
Barbara Crossette, U.N. Is Urged to Upgrade Peacekeeping Department, N.Y. TIMES, Aug. 24, 2000, atA10; Colum Lynch, 
Overhaul of U.N. Peacekeeping Is Urged, WASH. POST, Aug. 24, 2000, at A18; U.S. Dep’t of State Fact Sheet on the 
Brahimi Report on UN Peacekeeping Reform (Aug. 23,2000), at <http://www.un.int/usa/iofact25.htm>. 

7 The UN Millennium Summit was held September 6-8, 2000, in New York with 100 heads of state, 47 heads 
of government, 43 crown princes, and other leaders in attendance. In addition to the signing or ratifying of nearly 
300 treaties or conventions, the summit produced the General Assembly’s United Nations Millennium Decla- 
ration, a sweeping and ambitious statement of goals and principles. The declaration took note of the Brahimi 
Report and requested that the General Assembly consider its recommendations expeditiously. For the United 
Nations Millennium Declaration and other documents relating to the Millennium Summit, see <http:// 
www.un.org/millennium/summit.htm>. See also Barbara Crossette, U.N. Meeting Ends with Declaration of Common 
Values, N.Y. TIMES, Sept. 9, 2000, at A1; Colum Lynch, U.N. Summit Ends with Ambitious Declaration, WASH. POST, 
Sept. 9, 2000, at A16. 

è See Remarks to the United Nations Millennium Summit in New York City, 36 WEEKLY COMP. PRES. Doc. 2007 
(Sept. 11, 2000). 

* SC Res. 1318 (Sept. 7, 2000). At the same time, the five permanent members of the Security Council issued 
a statement agreeing on the need for changes in the peacekeeping structure. See Joint Statement by the Perma- 
nent Members of the United Nations Security Council on the Millennium Summit, 36 WEEKLY COMP. PRES. DOC. 
2018 (Sept. 11, 2000), available at<http:/ /www.un.int/usa/reform.htm>. The United States and Russia also issued 
a joint statement along the same lines. Sze Joint Statement by the Minister of Foreign Affairs of the Russian Fed- 
eration and the Secretary of State of the United States of America (Sept. 7, 2000), at http://www.un.int/usa/ 
reform.htm>. 

10 See Report of the Secretary-General on the Implementation of the Report of the Panel on United Nations 
Peace Operations, UN Doc. A/55/502 (2000); Resource Requirements for Implementation of the Report of the 
Panel on United Nations Peace Operations, UN Doc. A/55/507 & Add.1 (2000). 
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bez a series of decisions and recommendations for improving UN peacekeeping operations, 
and called for certain further reports by the Secretary-General.” 

“-Jith respect to the issue of finances, the Security Council agreed at the UN Millennium 
Summit to renegotiate the assessments for peacekeeping.” Immediately thereafter, several 
stes, including South Korea and Israel, announced that they would give up the discount 
o-1 assessments that they enjoyed as “developing nations,” and consequently pay a greater 
share of the peacekeeping budget.” Negotiations on the appropriate level of peacekeeping 
assessments continued throughout the fall of 2000. The U.S. objective, as required by the 
19-9 legislation, was not only to reduce its peacekeeping assessment from 30 percent to 25 
pexcent, but also to reduce its assessment for the regular UN operating budget from 25 per- 
cet to 22 percent. The European Union, Japan, other Asian states, and developing states, 
h=vever, initially rejected any change in the U.S. assessment for the UN operating budget, 
noting that such a change would bring the U.S. assessment down to seven percentage points 
bei>w its share of world gross national product (in 2000, arcund 29 percent), on which the 
UE operating budget assessment is based.”* Further, the European Union asserted that it 
wald not pay a higher assessment for the UN operating budget; any difference would have 
tc be made up by increasing the assessments of other states.” 

senator Joseph Biden, the highest ranking Democrat on the Senate Foreign Relations 
Committee, met in New York on December 12 with UN ambassadors and signaled thatif UN 
member states agreed to a reduction in the U.S. assessment for the UN operating budget, 
th= United States might accept a smaller reduction in its assessment for peacekeeping 
o=erations.'* Other UN member states were willing to accept this compromise but faced a 
d=iculty in that most states had already set their national budgets for 2001, making it 
d_=icult for them to increase their contributions to the UN operating budget for that year. 
Tr billionaire philanthropist Ted Turner—who founded the Cable News Network (CNN)— 
th=n offered to donate about $35 million, the difference between what the U.S. assessment 
fo- the UN operating budget would have been at the old rate (25 percent) and its assess- 
mant at the revised rate (22 percent) for 2001.” That contribution paved the way for 
General Assembly approval of revised assessment rates. The U.S. assessment for the UN 
ozerating budget thus dropped from 25 percent to 22 percent on January 1, 2001," and its 
az: sssment for the peacekeeping budget will drop in stages from its previous 30 percent to 
2% percent in 2003. Although the statutory condition requiring a 25 percent assessment 
fo~ peacekeeping had not been met, Senate Foreign Relations Committee Chairman Jesse 
Feelms stated that he supported payment of the second tranche of U.S. assessments and ar- 
rearages (in an amount of $582 million), and legislation amending that condition passed the 
Senate (by a 99-0 vote) on February 7, 2001,” and the House of Representatives on May 10.” 


- SC Res. 1327 (Nov. 13, 2000). 

= See Colum Lynch, U.N. Acts to Reduce U.S. Share of Costs, WASH. POST, Sept. 8, 2000, at A24. 

= Id. 

~ See Barbara Crossette, Europeans Reject U.S. Bid to Lower U.N. Dues, N.Y. TIMES, Oct. 3, 2000, at A8. 

* See Barbara Crossette, On U.N. Dues, No U.S. Cover from Europe, N.Y. TIMES, Dec. &, 2000, at A10. 

* See Barbara Crossette, A High-Ranking Democrat Lobbies for U.N. Dues Break, NX. TIMES, Dec. 13, 2000, at A14, 
` See Colum Lynch, Turner Offers $35 Million to Help U.S. Pay U.N. Dues, WASH. POST, Dec. 22, 2000, at Al. 

* GA Res. 55/239 (Dec. 23, 2000). 


€ GA Res. 55/235 (Dec. 23, 2000). The reduction in U.S. payments will be offset by increased contributions 
from about 18 states, including Brazil, China, Russia, South Korea, and the Persian Gulf states. See Colum Lynch, 

U ~. Assembly Votes to Reduce U.S. Dues, WASH. POST, Dec. 24, 2000, at A16. 

” 107 CONG. REC. $1118 (daily ed. Feb. 7, 2001); see Senate Foreign Relations Committee Press Release on 
HeEns Statement Supporting Release of U.N. Arrears (Feb. 7, 2001), at <http://www.senate.gov/~helms/>; 
C-mistopher Marquis, Satisfied with U.N. Reforms, Helms Relents on Back Dues, N.Y. TIMES, Jan. 10, 2001, at A8; Lizette 
Avwerez, Senate Ends Its Feud with U.N., Voting for $582 Million in Payment, N.Y. TIMES, Feb. 8, 2001, at Al. 

- SeeJuliet Eilperin, House Votes to Block Payment of U.N. Dues, WASH. POST, May 11, 2001, at A1. While the House 
vc ted in favor of paying the second tranche of $582 million, it voted to add a further condition for U.S. payment 
of the third tranche of $244 million, requiring that the United States first regain its seat on the U.N. Human Rights 
C-ximission. 
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LAW OF THE SEA AND INTERNATIONAL WATERWAYS 
U.S.-Mexico Continental Shelf Boundary in Gulf of Mexico 


On October 18, 2000, the U.S. Senate gave its advice and consent to ratification of a Treaty 
between the United States and Mexico that establishes a continental shelf boundary in the 
western Gulf of Mexico beyond two hundred nautical miles of their respective coasts.’ The 
Treaty entered into force on January 17, 2001, upon the exchange of instruments of rati- 
fication. While the Treaty does not affect the water column above the continental shelf— 
which will remain high seas—the Treaty contains extensive provisions on how to deal with 
any transboundary oil and gas reservoirs located in the continental shelf.* The State Depart- 
ment described the need for the Treaty as follows: 


This treaty is the third regarding maritime boundaries between the two countries. In 
1970, the United States and Mexico signed an agreement establishing maritime bound- 
aries out to 12 nautical miles off their Pacific coasts and the mouth of the Rio Grande 
into the Gulf of Mexico. This treaty entered into force in 1972.° In 1978, a second treaty 
extended both of these boundaries seaward to the limit of their respective 200-mile 
zones." In the Gulf of Mexico, this resulted in the creation of two boundary segments 
where their 200-mile zones overlapped. 


The 1978 boundary treaty created a “western gap” of approximately 135 miles in 
length. In March of 1998, U.S. and Mexican delegations began discussions on a treaty 
that would delimit a continental shelf area in this “western gap”. After two years of 
negotiations, this treaty was signed in Washington on June 9, 2000. This boundary was 
determined using the same method as was used to delimit boundaries in the 1970 and 
1978 treaties. U.S. and Mexican technical experts calculated an equidistant line (a line 
midway between the respective coastlines, including islands, of the United States and 
Mexico). At its end points, it joins two segments of the 1978 maritime boundary. 


In addition to the provisions typically found in maritime-boundary delimitation agree- 
ments, the Treaty contains a new set of provisions dealing with possible oil or natural gas 
reservoirs that may extend across the continental shelf boundary. The Treaty creates a 
buffer zone, called “the Area,” which comprises a continental shelf area of 1.4 nautical miles 
on each side of the boundary.® The parties agree not to authorize or permit oil or natural 
gas drilling or exploration within the Area for ten years, a moratorium that can be 
shortened or extended by mutual agreement.’ Each party commits itself to sharing geo- 
logical and geophysical information on, and to facilitating studies of, the Area in order to 
determine the possible existence and location of transboundary oil and gas reservoirs. 


! See Treaty with Mexico on Delimitation of Continental Shelf, June 9, 2000, U.S.-Mex., S. TREATY DOC. No. 106- 
39 (2000) (hereinafter Delimitation Treaty). For Senate advice and consent, see 106 CONG. REC. $10658-59 (daily 
ed. Oct. 18, 2000). 

? While the United Nations Convention for the Law of the Sea, opened for signature Dec. 10, 1982, 1833 UNTS 
397, reprinted in 21 ILM 1261 (1982), contains provisions on living resources that traverse jurisdictional zones, it 
contains no provisions regarding mineral or other nonliving resources that straddle boundaries delimiting areas 
subject to the jurisdiction of different coastal states. For a discussion of the treatment of oil and gas deposits in 
maritime-boundary agreements, see MASAHIRO MIYOSHI, THE JOINT DEVELOPMENT OF OFFSHORE OIL AND GAS IN 
RELATION TO MARITIME BOUNDARY DELIMITATION (International Boundaries Research Unit, Maritime Briefing No. 
5, 1999); David M. Ong, Joint Development of Common Offshore Oil and Gas Deposits: “Mere” State Practice or Customary 
International Law? 93 AJIL 771 (1999). 

3 [Editor’s Note: Treaty to Resolve Pending Boundary Differences and Maintain the Rio Grande and Colorado 
River as the International Boundary, Nov. 23, 1970, U.S-Mex., 23 UST 371.] 

t [Editor's Note: Treaty on Maritime Boundaries Between the United States of America and the United Mexican 
States, May 4, 1978, U.S.-Mex., S. EXEc. Doc. F, 96-1 (1979).] 

5 U.S. Dep’t of State Press Release on U.S. Senate Approves U.S.-Mexico Boundary Treaty (Oct. 23, 2000), at 
<http://www.state.gov>. 

ê Delimitation Treaty, supra note 1, Art. IV(1). 

7 Id., Art. IV(3). 
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Moreover, the parties agree to notify one another if a reservoir or possible reservoir is 
located,® in which case the parties “shall seek to reach agreement for the efficient and 
eq —itable exploitation of such transboundary reservoirs.” Once the moratorium lapses, the 
paies agree to inform each other of decisions to allow exploitation of reservoirs in the Area.”° 

In 1990, the United States and Soviet Union concluded a treaty that delimits the conti- 
ne=tal shelf beyond two hundred nautical miles of their respective coasts.’ Although the 
Se7ate granted advice and consent to the treaty, the Soviet Union did not take, and the 
R-zsian Duma has not taken, the steps required to ratify the treaty, which is therefore not 
yet lly in force. Unlike the U.S.-Mexico Treaty, however, the U.S.-Russia treaty was brought 
into force provisionally upon being signed by both parties. 


HUMAN RIGHTS 
Az=gitital of Salvadoran Generals in Nuns’ Deaths 


Fa the course of El Salvador’s civil war, which lasted from 1980 to 1991, some seventy-five 
th:eausand civilians were killed, while thousands of others were tortured, lost their homes, or 
suffered other human rights abuses, mostly at the hands of Salvadoran military and security 
feaces. U.S. churchwomen ministering in El Salvador were outspoken critics of the Salva- 
doran government’s failure to prevent human rights abuses; Salvadoran authorities, in turn, 
regarded the churchwomen as “subversives.” On December 2, 1980, three U.S. nuns— 
Mera Clarke, Ita Ford, and Dorothy Kazel—and a U.S. Catholic lay missionary—Jean 
D—ovan—were abducted, detained, tortured, and murdered in El Salvador by members of 
tte Salvadoran National Guard. In 1981, a national guardsman confessed to the murders 
an— implicated several other guardsmen. In 1984, a Salvadoran criminal court convicted five 
cu=rdsmen directly involved in the murders and sentenced them to thirty years’ imprison- 
ment. No charges were been brought against any senior officer, however, for ordering or 
zunorizing the murders.’ 

©m February 25, 2000, the surviving family members of the four victims filed an amended 
coaplaint in a Florida federal court against José Guillermo Garcia (the former defense 
naister of El Salvador) and Carlos Vides Casanova (the former director-general of the 
Sz~adoran National Guard), both of whom were in office at the time of the murders.’ Based 
on the statements of four of the convicted guardsmen that they were acting on orders of 
superior officers, the complaint alleged that the killings of the U.S. churchwomen satisfied 
therequirements of the Torture Victim Protection Act, which establishes federal jurisdiction 
znz a cause of action against “any individual who, under actual or apparent authority, or 
co or of law, of any foreign nation . . . subjects an individual to torture... or... extra- 
judicial killing.”* At the time the suit was filed, both defendants resided in Florida. The 
p= ntiffs sought a total of $100 million from the defendants—$25 million for each victim.’ 


€ Td., Art. 1V(4), (5), & (6). 
= Td., Art. V(1)(b). 

ZT Id., Art. V(2). 

* See Agreement with the Union of the Soviet Socialist Republics on the Maritime Boundary, June 1, 1990, U.S.- 
UZS.R., S. TREATY Doc. No. 101-22 (1990). 

t See Christopher Dickey, 4 U.S. Catholics Killed in El Salvador, WASH. POST, Dec. 5, 1980, at Al; 6 Salvadoran 
Satters Are Arrested in Slaying of U.S. Church Workers, N.Y. TIMES, May 10, 1981, at Al; A DECADE OF WAR: EL 
SAT~ADOR CONFRONTS THE FUTURE (Anjali Sundaram & George Gelber eds., 1991); AMERICA’S WATCH, EL SALVA- 
EZS DECADE OF TERROR: HUMAN RIGHTS SINCE THE ASSASSINATION OF ARCHBISHOP ROMERO (1991). 

= see Amended complaint, Ford v. Garcia (S.D. Fla. Nov. 3, 2000) (No. 99-8359). Documents relating to the trial 
mabe found at <http://www.ichr.org/lac/nuns/courtdocs/index.htm>. 

= 28 U.S.C. §1350 note (1994). 
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Over the course ofa three-week trial in October 2000, the plaintiffs presented voluminous 
evidence seeking to link the two defendants to the killings, including declassified State 
Department memoranda and U.S. Embassy cables indicating that U.S. officials repeatedly 
told the generals that national guardsmen were involved in human rights abuses. By con- 
trast, the generals testified that they had tried to prevent the killing of civilians, that these 
efforts were frustrated by their subordinates, and that their attention was, in any case, prin- 
cipally focused on confronting the insurgency and ending the civil war. A unique aspect of 
the case involved the court’s instructions to the jury on the legal standard for establishing 
command responsibility, since no U.S. jury had ever before been instructed on foreign 
command responsibility. The relevant part of the jury instructions stated: 


A commander may be held liable for torture and extrajudicial killing committed by 
troops under his command under two separate legal theories. The first applies when a 
commander takes a positive act, i.e., he orders torture and extrajudicial killing or actually 
participates in it. The second legal theory applies when a commander fails to take 
appropriate action to control his troops. This is called the doctrine of command 
responsibility, and it is upon this doctrine that the plaintiffs seek to hold the defendants 
liable. The doctrine of command responsibility is founded on the principle that a 
military commander is obligated, under international law and United States law, to take 
appropriate measures within his power to control the troops under his command and 
prevent them from committing torture and extrajudicial killing. Plaintiffs contend that 
the defendants failed to exercise proper control over the troops under their command. 


To hold a specific defendant/commander liable under the doctrine of command 
responsibility, each plaintiff must prove all of the following elements by a preponder- 
ance of the evidence. 


(1) That persons under defendant’s effective command had committed, were commit- 
ting, or were about to commit torture and extrajudicial killing, and 


(2) The defendant knew, or owing to the circumstances at the time, should have 
known, that persons under his effective command had committed, were commit- 
ting, or were about to commit torture and extrajudicial killing; and 


(3) The defendant failed to take all necessary and reasonable measures within his 
power to prevent or repress the commission of torture and extrajudicial killing, 
or failed to investigate the events in an effort to punish the perpetrators. 


“Effective command” means the commander has the legal authority and the prac- 
tical ability to exert control over his troops. A commander cannot, however, be ex- 
cused from his duties where his own actions cause or significantly contribute to the 
lack of effective control. 


A commander may be relieved of the duty to investigate or to punish wrongdoers if 
a higher military or civilian authority establishes a mechanism to identify and punish 
the wrongdoers. In such a situation, the commander must do nothing to impede nor 
frustrate the investigation. 


A commander may fulfill his duty to investigate and punish wrongdoers if he dele- 
gates this duty to a responsible subordinate. A commander has a right to assume that 
assignments entrusted to a responsible subordinate will be properly executed. On the 
other hand, the duty to investigate and punish will not be fulfilled if the commander 
knows or reasonably should know that the subordinate will not carry out his assignment 
in good faith, or if the commander impedes or frustrates the investigation. 


The plaintiffs may only recover those damages arising from those omissions that can 
be attributed to the defendant. Each plaintiff must therefore prove that the compensa- 
tion he/she seeks relates to damages that naturally flow from the injuries proved. In 
other words, there must be a sufficient casual connection between an omission of the 
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defendant and any damage sustained by a plaintiff. This requirement is referred to as 
“proximate cause.” 


If you find that one or more of the plaintiffs have established all of the elements of 
the doctrine of command responsibility, as defined in these instructions, then you must 
determine whether the plaintiffs have also established by a preponderance of the evi- 
dence that the churchwomen’s injuries were a direct or a reasonably foreseeable 
consequence of one or both defendants’ failure to fulfill their obligations under the 
doctrine of command responsibility. 


Keep in mind that a legal cause need not always be the nearest cause either in time 
or in space. In addition, in a case such as this, there mav be more than one cause of an 
injury or damages. Many factors or the conduct of two or more people may operate at 
the same time, either independently or together, to cause an injury.° 


After just over a day of deliberations, the jury returned a unanimous verdict of not guilty. 
Speaking afterwards, jury members stated that they did not believe, given both the chaos of 
the Salvadoran civil war and the limited resources available to the two generals for investi- 
gaing and disciplining their troops, that the defendants had sufficient control over their 
fc-ces to have done anything to prevent the four killings. The decision is under appeal. 


Deeat of House Resolution on “Armenian Genocide” 


“rom 1915 to 1923, forces of the Ottoman Empire killed hundreds of thousands of Arme- 
n ans. Today, claiming that some 1.5 million persons were killed as part of a campaign by 
tke Ottoman Empire to force Armenians out of eastern Turkey, Armenians regard the kil- 
_ lizgs as “genocide.” The government of Turkey acknowledges that some three hundred 
thousand persons were killed but, maintaining that the deaths occurred during efforts to 
qell civil unrest, rejects the characterization of those deaths as genocide.’ 

-n late 2000, Representative James E. Rogan, a Republican from southern California, was 
engaged in a close reelection campaign in a district that contains the largest concentration 
o- Armenian Americans in the United States. Rogan sought to push through the House of 
R=presentatives a nonbinding resolution labeling the massacres of Armenians as “geno- 
cide.” Among other things, the proposed resolution stated that the 


Armenian Genocide was conceived and carried out by the Ottoman Empire from 1915 
to 1923, resulting in the deportation of nearly 2,000,000 Armenians, of whom 1,500,000 
men, women, and children were killed, 500,000 survivors were expelled from their 
homes, and which succeeded in the elimination of the over 2,500-year presence of 
Armenians in their historic homeland.’ 


Tte resolution would call upon the U.S. president, in his annual April message commemo- 
rz-ing the massacres, to “characterize the systematic and deliberate annihilation of 1,500,000 
Armenians as genocide.”* 

After the resolution was approved by the House International Relations Committee, the 
gcvernment of Turkey warned the United States that enactment would have repercussions. 
Turkey indicated that it might withdraw certain defense contracts with U.S. firms, reopen 
tis with the government of Iraq, and withdraw its consent to U.S. use of Turkey’s Incirlik 


: See Jury instructions at 6-7, 9-10, Ford v. Garcia. 
* See David Gonzalez, 2 Salvadorans Cleared by Jury in Nuns’ Deaths, N.Y. TIMES, Nov. 4, 2000, at Al. 
See Steven Mufson, Local Politics Is Global as Hill Turns to Armenia, WASH. POST, Oct. 9, 2000, at Al. 
” H.R. Res. 596, 106th Cong. (2000). 
~ Id. §2(1). 
~ Id. §3(2). For an example of the president’s annual message, see Statement Commemorating the Deportation 
ara Massacre of Armenians in the Ottoman Empire, 36 WEEKLY COMP. PRES. Doc. 916 (Apr. 24, 2000). 
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air base for air patrols over northern Iraq.” President Clinton urged the House to withdraw 
the resolution. 


I am deeply concerned that consideration of H. Res. 596 at this time could have far- 
reaching negative consequences for the United States. We have significant interests in 
this troubled region of the world: containing the threat posed by Saddam Hussein; 
working for peace and stability in the Middle East and Central Asia; stabilizing the 
Balkans; and developing new sources of energy. Consideration of the resolution at this 
sensitive time will not only negatively affect those interests, but could undermine efforts 
to encourage improved relations between Armenia and Turkey—the very goal the 
Resolution’s sponsors seek to advance. 


We fully understand how strongly both Turkey and Armenia feel about his issue. 
Ultimately, this painful matter can only be resolved by both sides examining the past 
together. 


Minutes before the House was to vote on the resolution, Speaker J. Dennis Hastert with- 
drew the resolution, citing President Clinton’s warning.’ Thereafter, Representative Rogan 
lost his bid for reelection. 


INTERNATIONAL CRIMINAL LAW 
U.S. Signing of the Statute of the International Criminal Court 


When the UN diplomatic conference in Rome in July 1998 adopted and opened for signa- 
ture a treaty to establish a permanent international criminal court (ICC), the United States 
opposed the adoption of the treaty and then refused to sign it.’ The United States regarded 
the treaty as flawed in various respects and as inappropriately exposing U.S. military per- 
sonnel to politically motivated war crimes trials in The Hague.” 

In 2000, legislation entitled the “American Servicemembers’ Protection Act of 2000” was 
introduced in both houses of Congress.’ The legislation would have prohibited any U.S. 
court and all levels of the U.S. government from cooperating with the ICC (including the 
arrest and extradition of indictees) ,* prevented U.S. forces from participating in UN-author- 
ized military operations unless the Security Council granted the forces immunity from 
criminal prosecution by the ICC, and precluded U.S. military aid to any state that has 
adhered to the ICC treaty, with the exception of NATO member states, major non-NATO 
allies, and states that agreed not to send U.S. personnel to the ICC. The legislation would 
also have authorized the president “to use all means necessary and appropriate to bring 


6 See Molly Moore & John Ward Anderson, Turkey Warns of Retaliation If U.S. Makes Genocide Charge, WASH. POST, 
Oct. 6, 2000, at A22. 

“Letter to the Speaker of the House of Representatives on a Resolution on Armenian Genocide, 36 WEEKLY 
Comp. PRES. Doc. 2517 (Oct. 19, 2000). 

* See J. Dennis Hastert, U.S. Speaker of the House, U.S. House of Representatives Press Release on Armenian 
Genocide Resolution (Oct. 19, 2000), at<http://speaker.house.gov/library/irdefense/001020armenia.asp>; Eric 
Schmitt, House Backs Offon Turkish Condemnation, N.Y. TIMES, Oct. 20, 2000, at A15. By contrast, in November 2000, 
the European Parliament adopted a resolution declaring the massacres of Armenians to be genocide. See Eur. Parl. 
Res. A5-0297/2000 (Nov. 15, 2000); European Parliament Accuses Turkey of Genocide, WASH. POST, Nov. 16, 2000, at 
A31. Further, as of March 2001, 15 state legislatures in the United States had adopted resolutions recognizing the 
Armenian killings as genocide. See Lori Montgomery, Maryland Drawn into a Distant Dispute, WASH. POST, Mar. 26, 
2001, at B1. 

* See Sean D. Murphy, Contemporary Practice of the United States, 93 AJIL 186 (1999). 

ê See David J. Scheffer, The United States and the International Criminal Court, 93 AJIL 12 (1999). 

* H.R. 4654, 106th Cong. (2000); S. 2726, 106th Cong. (2000). 

4 [Editor’s Note: A prohibition on the use of U.S. funds to support the ICC already exists at Title V (§705) of 
the Foreign Operations, Export Financing, and Related Programs Appropriations Act of 2000, H.R. 3422 (1999), 
as enacted by Division B, §1000 (a) (2) of the Consolidated Appropriations Act for 2000, Pub. L. No. 106-113, 113 
Stat. 1501, 1501A-460 (1999), codified at 22 U.S.C.A. §262-1 note (2000).] 
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a>eut the release from captivity” of U.S. personnel (as well as personnel of other NATO or 

major non-NATO states that are not parties to the ICC treaty) being detained against their 

wL by, or on behalf of, the ICC. Testifying on behalf of the Clinton administration and in 

o= osition to the legislation, Ambassador-at-Large for War Crimes Issues David J. Scheffer 
s22rted various objections to the legislation. 


[W]e anticipate there will be instances in which it will be in the national interest to 
respond to requests for cooperation [with the ICC] even if the United States is not a 
party to the ICC Treaty. We may decide that an international investigation and prose- 
cution ofa Pol Pot, a Saddam Hussein, an Idi Amin, a Foday Sankoh, orsome other rogue 
leader who has committed or is committing heinous crimes that no civilized gov- 
ernment or people could possibly condone or acquiesce in, would be in the national 
interest of the United States to support. 


Further, the Department of Justice advises that these restrictions on the United States’ 
ability to participate in cooperative international activities, such as providing United 
States military or law enforcement personnel, advice, or equipment to assist in bringing 
prisoners before the court, or in executing the court’s orders, may impair the Presi- 
dent’s powers as Commander-in-Chief, especially if such actions are deemed by the 
President to be necessary to further operations in which the United States armed forces 
are authorized to take part. 


The Department of Justice further advises that insofar as such a court can be consid- 
ered to be a type of international forum, the provision would seem to bar the President 
from communicating with that forum, whether by filing court papers or submitting the 
views of the United States, or otherwise, ifsuch conduct were considered “cooperation” 
with the forum. Ifso construed, it would present an unconstitutional intrusion into the 
President’s plenary and exclusive authority over diplomatic communications.” 


Monroe Leigh, a former legal adviser of the U.S. Department of State, testified on behalf 
of -he American Bar Association against the legislation. Leigh first focused on a legislative 
peevision that criticized the ICC treaty as denying “many of the procedural protections to 
‘Alstch all Americans are entitled under the Bill of Rights to the United States Constitution,” 
such as the right to a jury trial. 


Jury trial is by the terms of the Constitution not applicable to trial cf servicemen and 
women abroad. Thus, such personnel are specifically excluded from the guarantee of 
grand jury presentment in the Fifth Amendment. Under the Sixth Amendment, which 
is applicable to criminal trials, jury trial is guaranteed only “in the State and district 
wherein the offense shall have been committed.” By its terms it has no extraterritorial 
effect in foreign countries. The Seventh Amendment by its terms applies only to civil 
or non-criminal cases, and is therefore not relevant to this issue.’ 


Leigh noted a variety of other provisions in the ICC treaty that guarantee due process to 
deZendants, including the right of confrontation and cross-examination (Art. 67), the pre- 
sumption of innocence (Art. 66), the right to assistance of counsel (Art. 67), the right to 
remain silent (Art. 67), the privilege against self-incrimination (Arts. 54 & 67), the pro- 
te-tion against double jeopardy (Art. 20), the right to be present at trial (Art. 63), the exclu- 
s:en of illegally obtained evidence (Art. 69), and the prohibition against trials zn absentia 
(4->t. 67).° 


* International Criminal Court: Hearings Before the House Comm. on Int? Relations, 106th Cong. 88-89 (2000) 
(p-=pared statement of David Scheffer). 

* H.R. 4654, 106th Cong. §2(6) (2000); S. 2726, 106th Cong. §2(6) (2000). 

* International Criminal Court: Hearings Before the House Comm. on Int'l Relations 94 (prepared statement of Monroe 
Lazh); see Monroe Leigh, The United States and the Statute of Rome, 95 AJIL 124 (2001). 

* International Criminal Court: Hearings Before the House Comm. on Int'l Relations 95-96 (prepared statement of 
V-eiroe Leigh). 
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Since the legislation was not enacted by the end of the legislative session, it expired. 
Senator Jesse Helms indicated, however, that he would reintroduce the legislation in the 
new Congress convening in 2001. 

In the course of the ongoing preparatory meetings prior to the treaty’s entry into force, 
the U.S. delegation introduced various proposals for limiting the exposure of U.S. forces to 
trial in The Hague. In particular, in situations where the Security Council has not referred 
a conflict to the ICC, the United States sought a means for precluding the automatic 
surrender to the ICC of official personnel of a nonparty state that acts responsibly in the 
international community and that is willing and able to exercise criminal jurisdiction with 
respect to its own personnel. By the end of 2000, the United States was unsuccessful in 
achieving such limitations. Nevertheless, on the last day that the treaty was open for 
signature, President Clinton authorized Ambassador Scheffer to sign the treaty on behalf 
of the United States.’ The president stated: 


The United States is today signing the 1998 Rome Treaty on the International Crimi- 
nal Court. In taking this action, we join more than 130 other countries that have signed 
by the December 31, 2000, deadline established in the treaty. We do so to reaffirm our 
strong support for international accountability and for bringing to justice perpetrators 
of genocide, war crimes, and crimes against humanity. We do so as well because we wish 
to remain engaged in making the ICC an instrument of impartial and effective justice 
in the years to come. 


The United States has a long history of commitment to the principle of accountabil- 
ity, from our involvement in the Nuremberg tribunals that brought Nazi war criminals 
to justice, to our leadership in the effort to establish the International Criminal Tribu- 
nals for the former Yugoslavia and Rwanda. Our action today sustains that tradition of 
moral leadership. 


Under the Rome Treaty, the International Criminal Court (ICC) will come into being 
with the ratification of 60 governments and will have jurisdiction over the most heinous 
abuses that result from international conflict, such as war crimes, crimes against human- 
ity, and genocide. The treaty requires that the ICC not supersede or interfere with 
functioning national judicial systems; that is, the ICC prosecutor is authorized to take 
action against a suspect only if the country of nationality is unwilling or unable to 
investigate allegations of egregious crimes by their national. The U.S. delegation to the 
Rome Conference worked hard to achieve these limitations, which we believe are 
essential to the international credibility and success of the ICC. 


In signing, however, we are not abandoning our concerns about significant flaws in 
the treaty. In particular, we are concerned that when the court comes into existence, 
it will not only exercise authority over personnel of states that have ratified the treaty 
but also claim jurisdiction over personnel of states that have not. With signature, how- 
ever, we will be in a position to influence the evolution of the court. Without signature, 
we will not. 


Signature will enhance our ability to further protect U.S. officials from unfounded 
charges and to achieve the human rights and accountability objectives of the ICC. In 
fact, in negotiations following the Rome Conference, we have worked effectively to 
develop procedures that limit the likelihood of politicized prosecutions. For example, 
U.S. civilian and military negotiators helped to ensure greater precision in the defi- 
nitions of crimes within the court’s jurisdiction. 


But more must be done. Courtjurisdiction over U.S. personnel should come only with 
U.S. ratification of the treaty. The United States should have the chance to observe and 


* See Steven Lee Myers, U.S. Signs Treaty for World Court to Try Atrocities, N.Y. TIMES, Jan. 1, 2001, at Al; Thomas 
E. Ricks, U.S. Signs Treaty on War Crimes Tribunal, WASH. POST, Jan. 1, 2001, at Al. As of February 2001, 139 states 
had signed the treaty and 28 states had ratified it. For the signature/ratification status of the treaty, see <http:// 
www.un.org/law/icc/statute/status.htm>. 
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assess the functioning of the court, over time, before choosing to become subject to its 

jurisdiction. Given these concerns, I will not, and do not recommend that my successor, 
submit the treaty to the Senate for advice and consent until our fundamental concerns 
are satisfied. 


Nonetheless, signature is the right action to take at this point. I believe that a properly 
constituted and structured International Criminal Court would make a profound contri- 
bution in deterring egregious human rights abuses worldwide and that signature in- 
creases the chances for productive discussions with other governmer.ts to advance these 
goals in the months and years ahead.” 


U-32. View of Crime of Aggression 


During the course of the ICC preparatory meetings, agreement was reached on two im- 
portant documents that will guide the work of the ICC: the “elements of crimes” that must 
be found in order to indict and try alleged war criminals, and the ICC’s rules of procedure 
ard evidence.’ The question of how to define the crime of aggression remained undecided, 
however.* A fundamental point at issue was whether the ICC statute shculd codify existing 
cL:tomary international law on aggression or establish new law. Favoring the former ap- 
proach, the United States resisted a definition based on the General Assembly’s 1974 
resolution defining aggression.” Theodor Meron of the U.S. State Depar-ment Office of the 
Lezal Adviser stated to the Preparatory Commission: 


Let me make it quite clear, first, that we are in no way trying to denigrate or to diminish 
the importance of this Resolution. But we remain unconvinced that the Resolution states 
customary norms for purposes of international criminal law, for the crime of aggression. 


At the time of its adoption, the Resolution did not... restate already existing cus- 
tomary international law. 


Of course, a resolution could become customary law subsequent to its adoption. A reso- 
lution could become a focal point of a subsequent practice of states and harden into 
customary law. This is the so-called generating effect of [General Assembly] Resolutions. 


But, as the [International Court of Justice] taught us time and again, for this kind of 
transformation, two requirements have to be complied with. You have to have concor- 
dant settled practice and you have to have opinio juris generalis. In the words of the 
North Sea Continental Shelf cases, one has to demonstrate a settled practice and 
evidence of a belief that the practice is obligatory by the existence of a rule of law re- 
quiring it. Or as the Nicaragua judgment stated, the existence of a rule in the opinio 
juris of states must be confirmed by practice. 


Obviously, there has been no concordant practice based on the _General Assembly 
resolution on the definition of aggression]. Just look at the records of the Security 
Council. And if anyone still had any doubts, the controversy about Resolution 3314 in 
our own discussions, has clearly demonstrated the absence of opinio juris generalis. 


™ Statement on the Rome Treaty on the International Criminal Court, 37 WEEKLY CCP. PRES. Doc. 4 (Dec. 
31,2000). 

* See Finalized Draft Text of the Elements of Crimes, Preparatory Commission for the International Criminal 
Court, UN Doc, PCNICC/2000/INF/3/Add.2 (2000); Finalized Draft Text of the Rules of Procedure and 
Ew dence, Preparatory Commission for the International Criminal Court, CN Doc. PCNICC/2000/INF/3/Add.1 
(200); see also Christopher Keith Hall, The First Five Sessions of the UN Preparatory Commizsion for the International 
Cri ninal Court, 94 AJIL 773 (2000). 

* Article 5 of the ICC treaty provides that the ICC has jurisdiction over the crime of aggression. Such jurisdiction 
cat be exercised, however, only at some future date when the parties, by amendment, d=fine the crime and set 
out the conditions under which the ICC shall exercise such jurisdiction. Per Article 121, amendments may be 
proposed no sooner than seven years after the treaty enters into force. 

IGA Res. 3314, UN GAOR, 29th Sess., Supp. No. 31, at 142 (annex), UN Doc. A/9631 (1975). For a two-volume 
co“ection of materials leading to the adoption of this resolution, see BENJAMIN B. FEEENCZ, DEFINING INTER- 
NATIONAL AGGRESSION: THE SEARCH FOR WORLD PEACE (1975). 
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Unless customary law is followed, unless the crime is clearly defined in ways that meet 
~À the requirements of criminal justice, the principles of legality and nullem crimen 
cannot be observed. 


To define a new crime by treaty, to follow the legislative approach, would open the 
door to governments and individuals contesting in the future the legitimacy of the ICC. 
This can and should be avoided by basing our work on [the] firm foundations of cus- 
tomary law.‘ 


ICTY Order for Disclosure of Information by NATO/SFOR 


In September 1998, Stevan Todorović was taken into custody by the North Atlantic Treaty 
Organization (NATO) forces deployed to Bosnia (known as the Stabilization Force (SFOR)), 
and transported to The Hague. Todorović had been indicted by the International Criminal 
Tribunal for the Former Yugoslavia (ICTY) for crimes against humanity and war crimes 
committed as chief of police in Bosanski Samac (in Bosnia and Herzegovina) in 1991-93.? 
Upon arrival in The Hague, Todorovic stated that he had been “kidnapped” from the 
Federal Republic of Yugoslavia (FRY), and pled not guilty to the counts in the indictment.’ 

On February 11, 1999, ‘Todorovic requested the trial chamber to conduct an evidentiary 
hearing into the circumstances of his detention and arrest, alleging that the arrest was in 
violation of state sovereignty and customary international law, as a consequence of which 
he should be returned to the FRY. In seeking the hearing, 'Todorovic’s attorney indicated 
that Todorovic would testify as follows: in September 1998, when he was residing in the FRY, 
four individuals came to his residence with weapons and, under threat of force, blindfolded 
him, put him into a car, and drove him across the territory of the FRY and into Bosnia- 
Herzegovina; in Bosnia-Herzegovina, the abductors placed a telephone call, shortly after 
which a helicopter appeared; he was thrown blindfolded into the helicopter and taken to 
an armed forces base; and all of the above happened within a period of two or three hours.* 

Although the trial chamber and the appeals chamber initially rejected the request for an 
evidentiary hearing,” the trial chamber granted the request on November 24, 1999. On that 
same day, Todorovic filed a “motion for judicial assistance.” The motion sought an order 
from an ICTY trial chamber for NATO/SFOR or for other military and security forces 
operating in Bosnia to provide documents and witnesses regarding Todorovic’s detention 
at his home and his subsequent transfer to Tuzla air force base in Bosnia, where he was 
arrested. On March 7, 2000, the trial chamber ordered the ICTY Office of the Prosecutor 
(OTP) to provide information on the detention and arrest. In its one-page report on the 
arrest at Tuzla, filed on May 8, the OTP asserted that it had no other information regarding 
Todorović’s detention and arrest. 

The trial chamber then allowed written pleadings and an oral hearing on whether an 
order for judicial assistance should be issued to NATO/SFOR. In a letter dated July 9 and 


* Theodor Meron, U.S. Dep’t of State, Statement on Crime of Aggression Before the ICC Preparatory Com- 
mission, at 2-3 (Dec. 6, 2000) (on file at GWU). 

See ICTY Press Release on Initial Appearance of Stevan Todorović, ICTY Doc. CC/PIU/346-E (Sept. 30, 1998). 
Public indictments, decisions, and press releases of the ICTY may be found at <http://www.un.org/icty>. 

? Todorović is one of several persons associated with the “Bosanski Šamac” case, formally known as Prosecutor 
v. Blagoje Simic et al., No. IT-95-9. The charges against Todorović may be found in the second amended indict- 
ment in the case, filed on March 25, 1999.. 

5 See Transcript (Sept. 30, 1998) at 193, Prosecutor v. Simić, No. IT-95-9 (initial appearance of Todorovi¢); 
Transcript (Oct. 28, 1998) at 222-29, Prosecutor v, Simić (pleading not guilty). ' 

* See Transcript (Mar. 4, 1999) at 477-78, Prosecutor v. Simić (argument on request for an evidentiary hearing); 
see also Transcript (Nov. 24, 1999) at 686-728, Prosecutor v. Simić (Todorovi¢’s own testimony on the detention). 

5 See Prosecutor v. Simić, Decision Stating Reasons for Trial Chamber’s Order of 4 March 1999 on Defence 
Motion for Evidentiary Hearing on the Arrest of the Accused Todorović (Mar. 25, 1999); Prosecutor v. Simic, 
Decision on Appeal by Stevan Todorović Against the Oral Decision of 4 March 1999 and the Written Decision of 
25 March 1999 of Trial Chamber IH (Oct. 13, 1999). 
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filed at the ICTY on July 10, NATO/SFOR reserved its position before the trial chamber as 
to whether Todorovic’s allegations concerning the circumstances of his arrest were accurate. 
Inszead, NATO/SFOR argued that the disclosure of information sought by Todorovic was 
urnecessary. Even if his allegations were taken as true, he would not be entitled to be re- 
leased from ICTY custody on that basis. Further, NATO/SFOR argued that compelling 
re=uirements of operational security precluded further factual disclosure by NATO/SFOR. 

Dn October 18, the trial chamber issued its decision, finding that the ICTY, under Article 
2& of its Statute, is empowered to issue binding orders not just on states, but also on “col- 
leczive enterprises undertaken by states,” such as NATO/SFOR.’ In the course of its analysis, 
th= trial chamber disclosed the existence, as well as several provisions, ofa confidential 1996 
agreement between NATO and the OTP, even though the OTP had shared the agreement 
win the trial chamber on the understanding that it would not be disclosed to anyone 
ov side the trial chamber.* Further, the trial chamber stated that only after Todorović had 
ob-ained the evidence could the trial chamber determine whether or not he was entitled 
tobe released.’ In addition to rejecting NATO/SFOR’s “blanket assertion” that disclosure of 
the information would pose a risk to operational security, the trial chamber noted that 
NATO/SFOR had failed “to make specific objections to the disclosure of particular docu- 
me=nts or other material.”*° The trial chamber found that it was competent to issue a subpoena 
ac testificandum to NATO/SFOR personnel, including the former commanding general of 
NATO/SFOR, General Eric Shinseki."’ Based on these findings, the trial chamber ordered 
NATO/SFOR and its thirty-three participating states (including the United States) to disclose 
ta: Todorović by November 17 a variety of documents, the identity of any persons involved 
im ais detention and arrest, and any video or audio tapes relating thereto. 

“he OTP, NATO, the United States, and several other NATO states appealed this decision 
tc the appeals chamber. The appeals chamber stayed the trial chamber’s decision and 
scheduled briefings on the appeal. 

“The United States made seven arguments in the brief that it filed before the appeals 
chamber on November 15.” First, the United States argued that the trial chamber erred or 
abased its discretion in issuing an order against the United States when that state had not 
bean a party to, or participant in, any of the prior proceedings in the case and had no op- 
portunity to present its views. Second, the United States argued that it was inappropriate for 
tre trial chamber to issue orders directing production of information that NATO/SFOR had 
determined must be withheld. Under Chapter VII of the UN Charter, the Security Council 
gave NATO/SFOR the authority to “take all necessary measures” to implement and secure 
compliance with Annex I-A of the Dayton Peace Agreement. As the United States noted: 


Pursuant to the authority conferred by the Security Council and Annex 1-A of the 
Peace Agreement, SFOR and the States that carry out these Chapter VII functions have 
adopted various measures regarding the security of the many operations they conduct, 


" See Letter of Col. Fred I. Pribble, NATO/SFOR Legal Adviser, to Judge Patrick L. Robinson, ICTY (July 9, 2000). 
Actong other things, NATO/SFOR noted that in the Dokmanović case an ICTY trial chamber found that an arrest 
imlving the deceptive “luring” of an accused was lawful. See Prosecutor v. Mrksi¢, Decision on the Motion for 
Re-ease by the Accused Dokmanovié, No. IT-95-13 (Oct. 22, 1997). NATO/SFOR conceded, however, that the 
D>zmanovic trial chamber left open the question of howan arrest involving the forcible abduction or “kidnapping” 
of an accused would be treated. 

Prosecutor v. Simić, Decision on Motion for Judicial Assistance to Be Provided by SFOR and Others, paras. 
46—49 (Oct. 18, 2000). 
Id., para. 44 & n.55. 
Id., para. 59. 
° Id., para. 60. 
! Id., para. 62. 

= Brief of the United States on Review of Decision on Motion for Judicial Assistance to be Provided by SFOR 

ard Others (Nov. 15, 2000), Prosecutor v. Simic. 
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including measures that they deem essential for operational security, the effective carry- 
ing out of their responsibilities, and the protection of their personnel from hostile ac- 
tion. Of particular importance with respect to this case, . . . the participants in these 
Chapter VII operations have determined that disclosure of the information requested 
by the Trial Chamber would give rise to an unacceptable risk to their forces and com- 
promise their ability to carry out further [indictee detention] operations. These are 
judgments that the Security Council, in authorizing these operations under Chapter 
VII, has entrusted to those responsible for carrying them out. 


The Tribunal, of course, also operates pursuant to the authorization of the Security 
Council under Chapter VI, and therefore it too has “all necessary measures” authority 
to carry outits mandate. But it is inappropriate for the Trial Chamber to issue an order 
inconsistent with what those responsible for carrying out SFOR’s mission, acting under 
authority co-equal to that of the Tribunal, have concluded is essential to carry out that 
mission effectively and safely—just as the Tribunal would not expect SFOR to issue orders 
purporting to require the Tribunal to take actions inconsistent with what those re- 
sponsible for carrying out the Tribunal’s work determine is essential for the Tribunal 
to carry out its mission.” 


Third, the United States argued that the trial chamber erred or abused its discretion in 
ordering the production of information by NATO/SFOR. Such disclosure “could compro- 
mise the security and effectiveness of critical sources and methods and the willingness of 
sources to cooperate with SFOR or other entities or states, and would significantly impair 
their future ability to detain Tribunal indictees.”'* Fourth, the United States argued that the 
trial chamber should have proceeded first by deciding whether Todorovi¢—assuming all his 
allegations of fact were true—was entitled as a matter of law to the relief he was seeking 
(that is, release from ICTY custody). If not, then disclosure of all the information he was 
seeking was unnecessary. 


This general principle is fully consistent with the case law. We are aware of no case 
in any jurisdiction that would require the release of the accused on the facts he alleges. 
Courts are not required to relinquish personal jurisdiction over an accused because of 
the acts of third parties [who are] not part of their State apparatus and not under their 
supervision and control. 


A variety of other cases address the lawfulness of cross-border abductions, with some 
upholding the principle that an abduction in violation of the law of one State does not 
divest another State to which he is brought of jurisdiction to prosecute, and others 
suggesting that a State’s courts may exercise discretion to decline jurisdiction over an 
individual brought before them under such circumstances. However, when agents of 
the prosecuting State have not been shown to be complicit, there are no grounds for 
such discretion. In the current case, the OTP plays the same role as the agents of the 
prosecuting State, while SFOR and other entities and States have no such role. 


Moreover, in no such case of which we are aware has a court been required to take 
into account the difference between persons subject to arrest and prosecution before 
an international tribunal under a UN Security Council Resolution, on the one hand, 
and persons subject to arrest and prosecution before national courts on the basis of 
national law or bilateral treaty obligations, on the other hand. Instead, all other cases 
of which we are aware were predicated on the existence of what the Appeals Chamber 
has described as a “horizontal” legal relationship, in which national legal systems stand 
on an equal footing and the law of one State is not binding on or applicable in the 
territory of another. “Judgment on the Request of the Republic of Croatia for Review 
of the Decision of Trial Chamber II of 18 July 1997” in Prosecutor v. Tihomir Blaskic, Case 


Bid. at 4-5. 
4 Td. at 6. 
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No. IT-95-14-AR08bis, T 47, at 36 (29 October 1997). Thus, a person residing in State 
A who is indicted by State B continues, under the governing law of State A, to enjoy the 
right to remain at liberty. 


The same is not true, however, regarding the relationship between the Tribunal and 
the State whose sovereignty is alleged to be in question here, the FRY—that relationship 
is manifestly “vertical.” Blaski¢ { 47, at 37. The FRY, like all States, is obligated to co- 
operate with the Tribunal and is required in particular tc comply with orders for arrest. 
This is of decisive significance to the question at issue here—the accused’s asserted 
right to be released from the custody and jurisdiction of the Tribunal, and to be re- 
turned to the FRY as a country of “refuge,” under whose law he evidently assets a right 
to remain at liberty. However, any domestic legal entitlement that the accused may have 
been able to assert to remain at liberty in the FRY was overcome by his indictment by 
the Tribunal. In sharp contrast to cases involving national prosecutions, the accused in 
this case can, after the Tribunal indictment, no longer claim that his detention by SFOR 
and his prosecution before this Tribunal infringe upon any legal right to be at liberty 
in the FRY. Accordingly, he is not entitled to the relief he seeks of release from Tribunal 
custody and return to the FRY.” 


fifth, the United States argued that neither NATO/SFOR, nor the United States, nor any 
otrer state or entity acts as an agent or enforcement arm of the ICTY. The United States 
nczed, in particular, that actions of NATO/SFOR are not dictated or controlled by the ICTY. 
Wren NATO/SFOR detains an indictee, it stands exactly in the same position as any state 
performing the same function. Sixth, the United States argued that further disclosure would 
be of value to Todorović only as part of his effort to show that the OTP was involved in an 
ill=val arrest. In this context, the trial chamber erred or abused its discretion in not accept- 
inz an OTP proffer of evidence that would demonstrate its noninvolvement in the alleged 
akduction of Todorovic. Finally, the United States argued that since General Shinseki is 
er “itled to functional immunity as the commander in chief of the U.S. Army in Europe, the 
tri<] chamber erred in concluding that he could be subpoenaed. 

On December 13, prior to the issuance of a decision by the appeals chamber, Todorović 
ard the OTP filed a joint motion reflecting a confidential plea agreement they had nego- 
tic-ed. Under that agreement, dated November 28, Todorović pled guilty to a single count 
of 3 crime against humanity involving an act of persecution, and withdrew his request for 
disclosure of information by NATO/SFOR and NATO/SFOR states. The OTP, in turn, 
withdrew the remaining twenty-six counts in the indictment. The plea agreement was ac- 
cepted by the trial chamber on January 19, 2001, with a sentencing hearing to be scheduled 
fox a later date.” 


Us. Reward Program for Rwandan War Criminals 


Wn January 2001, the U.S. Department of State launched a program offering rewards of 
up to $5 million for information that leads to the arrest or conviction of persons indicted 
by the International Criminal Tribunal for Rwanda (ICTR)}.' The program was authorized 
by legislation enacted in late 2000.? The program is similar to an existing U.S. reward pro- 
grem for the International Criminal Tribunal for the Former Yugoslavia, and also to those 
directed against terrorists and international drug traffickers.’ 


B Td. at 9-10 (footnote omitted). 

* See ICTY Press Release on Todorović Case: Guilty Plea Accepted by Trial Chamber, ICTY Doc. XT/P.LS./556-e 
(Jan. 19, 2001). 

> See U.S. Dep't of State Press Release on Rewards Program for International Criminal Tribunal for Rwanda (Jan. 
5, 2001), at <http://www.state.gov> (noting that 44 of the 53 persons publicly indicted by the ICTR are in its 
cu=ody). 

Z P.L. 106-277, §1, 114 Stat. 813 (2000). 

F See Sean D. Murphy, Contemporary Practice of the United States, 93 AJIL 487 (1999). 
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Verdict in the Trial of the Lockerbie Bombing Suspects 


Under the pressure of UN Security Council sanctions, Libya in April 1999 made available 
for trial by a Scottish court in the Netherlands two Libyan nationals—-Abdelbaset Ali Mohmed 
al-Megrahi and Al Amin Khalifa Fhimah—accused of committing the 1988 bombing of Pan 
Am Flight 103 over Lockerbie, Scotland.’ The trial commenced in May 2000 before three 
judges constituting the “High Court of Justiciary at Camp Zeist.” The nonjury trial marked 
the first time a Scottish criminal trial was held outside Scotland. 

On January 31, 2001, the court announced its verdict.? Based on extensive testimony re- 
garding the debris collected from the crash site, the court found that an explosive device 
had detonated within the fuselage of Pan Am Flight 103, which then led to the total disinte- 
gration of the aircraft.” The court also found that the nature of the recovered fragments and 
their distribution “left no doubt” that the explosive charge was contained within a Toshiba 
RT-SF 16 BomBeat radio cassette player, which was itself contained within a brown Sam- 
sonite suitcase.* Forensic evidence, supplemented by extensive police investigations, showed 
that the explosion was triggered by a timing device known as an MST-13 timer built by MeBo 
AG, a Swiss company that had supplied several timers to Libya.” Fragments of twelve items 
of clothing and an umbrella were recovered containing pieces of the radio cassette player 
and the interior of the suitcase, suggesting that the items were contained within the suit- 
case.° A shopkeeper in Malta, Tony Gauci, testified that he sold items of the same make to 
a Libyan before Christmas 1988; he said he recalled the sale because the purchaser 
appeared to be taking little interest in the items he was buying.’ Based on Gauci’s testimony, 
the court concluded that the sale took place on December 7, 1988, and that the purchaser 
was the first defendant, Megrahi.’ 

Based largely on oral and documentary evidence, the court found that the Samsonite 
suitcase was carried on an Air Malta flight from the Maltese airport of Luga to Frankfurt, 
where it was transferred to Pan Am Flight 103A (a feeder flight for Pan Am Flight 103), 
which carried it to London.’ In the process of reaching this conclusion, the court deter- 
mined that Pan Am did not reconcile passengers and baggage transferring from other 
flights (which would have enabled the airline to identify any unaccompanied baggage), and 
took into account evidence that the training of persons at Frankfurt airport to detect explo- 
sives in baggage was poor.” 

The court was unable to determine how the unaccompanied Samsonite suitcase was 
placed undetected on the Air Malta flight.’ The court found, however, that until 1987, 
Megrahi was the head of the airline security section of the Libyan intelligence service 
(Jamahariya Security Organization, or JSO), “from which it could be inferred that he would 
be aware at least in general terms of the nature of security precautions at airports from or 
to which” the Libyan Arab Airlines (LAA) operated,” such as Luga airport. Further, he en- 
tered Malta using a false passport on December 20 for no apparent reason, allowing the court 


! See Sean D. Murphy, Contemporary Practice of the United States, 93 AJIL 174 & 908 (1999). 

* Her Majesty’s Advocate v. Megrahi, No. 1475/99, slip. op. (High Ct. Judiciary at Camp Zeist Jan. 31, 2001), at 
<http;//www.scotcourts.gov.uk/html/lockerbie.htm>. 

3 Id., para. 4. 

* Id., para. 9. 

° Id., paras. 14-15, 50. 

ê Id., para. 10. 

7 Id., para. 12. 

* Id., paras. 67-69, 

9 Id., paras. 31, 82. 

" Td., paras. 28, 34. 

u Jd., para. 39. 

22 Td., para. 88. 
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to infer “that this visit under a false name the night before the explosive device was planted 
at Luqa, followed by his departure for Tripoli the following morning at or about the time 
the device must have been planted, was a visit connected with the planting of the device.”” 

The second defendant, Fhimah, was the station manager for LAA at Luga airport from 
19& until October 1988."* The principal evidence against him came from two entries in his 
1988 diary.” The prosecution asked the court to infer from these entries and other evidence 
presented that Fhimah obtained Air Malta tags and provided them to Megrahi, that Fhimah 
knew that the tags would be used for unaccompanied baggage, and that he must have 
assBted Megrahi in circumventing security at Luqa airport. The court found the prose- 
cutor’s theory merely speculative, however, and concluded that there was “insufficient 
corroboration for any adverse inference that might be drawn from the diaries.”"” 

The court unanimously convicted Megrahi of murder but found Fhimah not guilty. Later 
thesame day, the court orally sentenced Megrahi to life imprisonment—a mandatory sen- 
tenze under Scottish law—with a minimum of twenty years to be served before consideration 
for parole.” 

Certain witnesses were found by the court to be largely unreliable. A key witness for the 
presecution, Abdul Majid, had been a member of the JSO and was assigned in the 1980s as 
an assistant to the station manager of LAA at Luqa airport. Eventually, he became an in- 
forner for the U.S. Central Intelligence Agency (CIA), telling them that he saw Megrahi 
anc. Fhimah arrive in Malta from Tripoli with a Samsonite-type suitcase shortly before the 
Lockerbie bombing and that the two accused kept explosives in a locked drawer at the LAA 
offices.” The court, however, found Majid’s testimony to be so conflicting and self-serving 
(in connection with providing such information, Majid entered the U.S. witness protection 
prcgram) that he was not accepted as a reliable witness on any matters except the JSO’s 
organization and its personnel.” 

In its original submission to the court, and through cross-examination during the course 
of the trial, the defense suggested that a Palestinian terrorist cell based in Germany, possibly 
in connection with other individuals in Sweden, orchestrated the bombing of Pan Am Flight 
102. The defense noted that MeBo supplied MST-13 timers not only to Libya, but also to the 
East German Stasi, and suggested that some of those timers may have made their way to 
members of the Popular Front for the Liberation of Palestine-General Command (PFLP-GC) 
in Germany. Additionally, October 1988 raids by German police revealed that the PFLP was 
manufacturing bombs concealed in Toshiba radio cassette players. When it came time for 
presentation of the defense as such, however, defense counsel called only a few witnesses 


' Id. 

‘= Id., para. 42. 

“Entry of the diary into evidence was challenged by the defense on grounds that it had been illegally obtained 
frora Fhimah’s Maltese business partner. See Donald G. McNeil, Jr., Unusual Legal Conflict in Lockerbie Case, N.Y. 
TIMES, Sept. 30, 2000, at A6. 

'€ Her Majesty’s Advocate v. Megrahi, para. 84. 

'" Id., para. 85. 

'EPrior to the verdict, the prosecution dropped the lesser charges of conspiracy to murder and violation of U.K. 
aviacion law. Id., para. 1; see Peter Finn, Prosecutor Drops Lesser Counts at Lockerbie Trial, WASH. POST, Jan. 10, 2001, 
at Al5. Under Scottish criminal procedure, a defendant cannot be found guilty of lesser crimes; the prosecution 
must select the highest crime it thinks it has proved. Further, three verdicts are possible: guilty, not guilty, and not 
proven. A verdict of “not proven” is an acquittal but signals doubts about the defendant’s innocence. 

1€ See Peter Finn, Libyan Convicted of Lockerbie Bombing, WASH. POST, Feb. 1, 2001, at Al; Donald G. McNeill, Jr., 
Libyan Convicted by Scottish Court in ‘88 Pan Am Blast, N.Y. TIMES, Feb. 1, 2001, at Al. 

è See Peter Finn, Key Lockerbie Witness Testifies, WASH. POST, Sept. 27, 2000, at Al (stating that the CIA for the first 
time in its history turned over classified materials to a foreign court); Donald G. McNeil, Jr., Defense in Lockerbie 
Tricl Undermines a Key Witness, N.Y. TIMES, Sept. 28, 2000, at A3; Donald G. McNeil, Jr., Loss of Face at Lockerbie, N.Y. 
Times, Oct. 1, 2000, at 5. 

*- Her Majesty’s Advocate v. Megrahi, para. 43. 

= Id., paras. 48-49, 73. 
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(as compared with the 230 witnesses called by the prosecution) and then concluded simply 
by saying that the prosecution had not proved its case.” In its verdict, the court considered 
the evidence in support of PFLP-GC involvement and found that the type of radio cassette 
‘player and the type of timers found in the German raids did not match those used in the 
bombing of Pan Am Flight 103. Further, the court noted that after the seizures and arrests 
by the German police, there was no evidence that the cell still had the capacity to manu- 
facture and plant an explosive device of the type that destroyed the Pan Am flight.¥ The 
court also discounted other possibilities for how Palestinian terrorists might have planted 
the bomb, finding that “there was no evidence from which we could infer that they were 
involved in this particular act of terrorism, and the evidence relating to their activities does 
not create a reasonable doubt in our minds about the Libyan origin of this crime.”™ 
Megrahi immediately filed a notice of intention to appeal the verdict. Under Scottish 
criminal procedure, the appeal to the Scottish High Court (sitting as a court of appeal) may 
contest only issues of law but can result in a setting aside of the verdict and in a new trial. 
Possible challenges based on the European Convention on Human Rights may be further 
appealed to the Judicial Committee of the Privy Council in London.” If this appeal process 
fails, Megrahi is expected to serve his term in Barlinnie Prison in Glasgow, Scotland. 
Libyan leader Colonel Muammar el-Qaddafi reacted to the verdict by charging that the 
court’s reliance on circumstantial evidence to convict Megrahi was farcical, and by accusing 
the United States and United Kingdom of pressuring the Scottish judges to reach a guilty 
verdict.” For its part, the United States indicated that the issuance of the verdict did not “in 
itself signify an end to UN sanctions against Libya” and met Libya had not yet satisfied the 
requirements of relevant Sey Council resolutions.” 


International Trafficking in Persons, Especially Y Women and Children 


In 1998, the General Assembly established an ad hoc committee open to all states for the 
purpose of negotiating an international convention and related protocols against trans- 
national organized crime.’ On November 15, 2000, the General Assembly adopted the UN 
Convention Against Transnational Organized Crime and two optional protocols on traffick- 
ing in persons and smuggling of migrants.* One hundred twenty-five states, including the 


3 Defense counsel reportedly altered their strategy after unsuccessfully pursuing a document from the 
government of Syria that purportedly would have helped establish the involvement of the Popular Front for the 
Liberation of Palestine in the bombing. See Peter Finn, Defense Lawyers Rest Case in Lockerbie Bombing Trial, WASH. 
POST, Jan. 9, 2001, at A16. Nevertheless, defense counsel continued to raise the possibility of other origins of the 
bomb in the course of closing arguments. 

*4 Her Majesty’s Advocate v. Megrahi, paras. 73—74. 

3 Id., paras. 75-80, 82. One of these possibilities involved a twenty-year-old courier for the Iranian-backed 
Hezbollah. According to a popular documentary called “The Maltese Double Cross,” he was purportedly duped 
into carrying the bomb onto Pan Am Flight 103. See Donald G. McNeil, Jr., Prosecutors Air Lockerbie Conspiracy 
Theories, Trying to Undercut Them, N.Y. TIMES, Nov. 9, 2000, at A12. 

2° See Alistair J. Bonnington, University of Glasgow Criminal Procedure Summary Relating to Lockerbie Case 
(undated), at <http://www.law.gla.ac.uk/lockerbie/criminalprocsummary.cim> (visited February 10, 2001). 

” See Neil MacFarguhar, Qaddafi Rants Against the U.S. in a Welcoming After Bomb Trial, N.Y. TIMES, Feb. 2, 2001, 
at Al; Howard Schneider, Gaddafi Dissects Lockerbie Decision, WASH. POST, Feb. 6, 2001, at A14. 

*8 See White House Press Release, Statement by the Press Secretary (Jan. 31, 2001), at<http://www.whitehouse.gov>; 
see also U.S. Dep’t of State, Daily Press Briefing at 1-2 (Jan. 31, 2001), at <http://www.state.gov>. 


1 GA Res. 53/111 (Dec. 9, 1998). 


? GA Res. 55/25 (Nov. 15, 2000). The convention requires states to criminalize certain conduct commonly en- 
gaged in by organized criminal groups—conspiracy, money laundering, corruption of public officials, and obstruction 
of justice. Further, it provides a framework for international cooperation on serious crime that has a transnational 
element and is committed by an organized group of at least three persons in order to obtain a financial or other 
material benefit. The text of the convention, UN Doc. A/55/383.at 25 (2000), as well as interpretive notes, UN Doc. 
A/55/383/Add.1 (2000), are available at <http://www.odccp.org/palermo/convmain.html>. 
~ The optional protocols are the Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially 
Women and Children, UN Doc. A/55/383 at 53 (2000) [hereinafter Protocol on Trafficking] and the Protocol 
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Un ted States, signed the convention when it was opened for signature in December in 
Pa_ermo, Italy. Eight-one states, including the United States, also signed the supplemental 
pretocol on trafficking in persons, and seventy-nine states, including the United States, 
sigr.ed the supplemental protocol on migrant smuggling. All of the provisions of the con- 
vention are also applicable mutatis mutandis to the protocols. The convention and protocols 
reqaure forty ratifications each before they will enter into force. 

The protocol on “trafficking in persons” provides the first definition of that term in a 
legally binding international instrument. It defines such tratficking as 


the recruitment, transportation, transfer, harbouring or receipt of persons, by means 
of the threat or use of force or other forms of coercion, of abduction, of fraud, of 
deception, of the abuse of power or of a position of vulnerability or of the giving or 
receiving of payments or benefits to achieve the consent ofa person having control over 
another person, for the purpose of exploitation. Exploitation shall include, at a mini- 
mum, the exploitation of the prostitution of others or cther forms of sexual exploita- 
tion, forced labour or services, slavery or practices similar to slavery, servitude or the 
removal of organs.’ 


Under the protocol, the parties shall criminalize trafficking offenses (including organizing, 
directing, aiding, abetting, facilitating, or counseling the commission of an offense), shall 
przvide assistance and protection for victims, and, through cooperative programs and 
information sharing, shall seek to prevent trafficking.* Because of the mutatis mutandis 
clease, the main convention’s provisions concerning cooperation in law enforcement— 
inuding those on extradition and mutual legal assistance—are applicable to the protocol. 

-2 May and July 2000, respectively, the House of Representatives voted 371 to 1,’ and the 
Serate 95 to 0,° in favor of legislation to toughen laws against trafficking in persons. On 
Occober 28, after reconciliation in conference, President Clinton signed into law the 
Trafficking Victims Protection Act of 2000.’ Among the findings stated in the law are: (1) at 
least seven hundred thousand persons annually, primarily women and children, are traf- 
ficLed within or across international borders, with approximately fifty thousand women and 
children trafficked into the United States; (2) many of these persons are trafficked into the 
in-ernational sex trade, often by force, fraud, or coercion, leading to prostitution, pornog- 
raxhy, sex tourism, and other commercial sexual services; (3) trafficking in persons is not 
lirāted to the sex industry but also involves forced labor and significant violations of labor, 
public health, and human rights standards worldwide; (4) traffickers lure women and 
girs—who are disproportionally affected by poverty, lack of access to education, chronic 
uremployment, discrimination, and lack of economic opportunities in their countries of 
orizin—into their networks through false promises of decent working conditions at rela- 
tively good pay as nannies, maids, dancers, factory workers, restaurant workers, sales clerks, 
or models; (5) existing legislation and law enforcement in the United States and other 
cauntries are inadequate to deter trafficking and to bring traffickers to justice, and fail to 


Agzanst the Smuggling of Migrants by Land, Sea and Air, UN Doc. A/55/385 at 62. A third protocol—dealing with 
the illicit manufacturing of, and trafficking in, firearms-~-remains under negotiation. 

* Protocol on Trafficking, supra note 2, Art. 3. Significantly, the protocol provides that the consent of a victim 
to sich exploitation is irrelevant if any of the means set forth in the definition have been used, and that 
excitation of a child (under 18 years of age) is trafficking even if it does not involve any of the means set forth 
in “Ae definition. Jd. The interpretive notes indicate that where illegal adoption amounts to a practice similar to 
sla=ry, as that term is defined in international instruments, it will fall within the definition of trafficking. 

?In the United States, women’s groups, family-planning advocates, and conservative groups all supported the 
nez>tiation of a strong protocol. See, e.g., Philip Shenon, Feminist Coalition Protests U.S. Stance on Sex Trafficking 
Treaty, N.Y. TIMES, Jan. 13, 2000, at A5. 

* 146 Conc. REC. H2675-82 (daily ed. May 9, 2000). 

3146 CONG. REG. S7781 (daily ed. July 27, 2000). 

"Pub. L. No. 106-386, §§101-113, 114 Stat. 1464, 1466-91 (2000). For legislative history, see the conference 
report, H.R. CONF. REP. NO. 939, 106th Cong., 2d Sess., at 88-102 (2000). 
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reflect the gravity of the offenses involved; (6) current practices of sexual slavery and 
trafficking of women and children are abhorrent to the principles upon which the United 
States was founded (such as the inherent dignity and worth of all people, recognized in the 
Declaration of Independence); and (7) the United States must work bilaterally and multi- 
laterally to abolish the trafficking industry by taking steps to promote cooperation among 
countries linked together by international trafficking routes.° 

While broadly defining “trafficking in persons” in a manner consistent with the protocol, 
the law distinguishes “sex trafficking,” meaning any activity involving a commercial sexual 
act (for example, prostitution), from “severe forms of trafficking,” meaning activities in- 
volving force, fraud, or coercion. The operative provisions of the law apply only to the latter 
type of trafficking. 

In order to induce other states to act against severe forms of trafficking in persons, the 
law directs the secretary of state to include detailed information on such trafficking in 
persons in the annual country reports on human rights practices.” Further, the law estab- 
lishes minimum standards for the elimination of severe forms of trafficking to which other 
countries are expected to adhere,” and authorizes assistance to countries for programs and 
activities designed to meet those standards." The law requires the secretary of state to sub- 
mit an annual report to Congress on the status of states’ efforts to eliminate severe forms of 
trafficking, along with a list both of states whose governments fully comply with the statuto- 
rily imposed “minimum standards” and of states whose governments are making or are not 
making significant efforts to bring themselves into compliance. States that fail to meet the 
standards and that are not making significant efforts to bring themselves into compliance 
may be subject to the withholding of nonhumanitarian, non-trade-related U.S. assistance.” 

The law also seeks to punish individuals who engage in severe forms of trafficking in 
persons. It enables the secretary of state to impose the sanctions authorized under the Inter- 
national Emergency Economic Powers Act” on foreign persons who play a significant role 
in a “severe form of trafficking.” Thus, such persons’ assets within the control of the United 
States may be frozen and used to pay restitution to victims, and such persons and their im- 
mediate relatives may be excluded from entry into the United States.” The law amends the 
U.S. criminal code, doubling to twenty years’ imprisonment the current maximum penalties 
for peonage, enticement into slavery, and sale into involuntary servitude, and adding the 
possibility of life imprisonment for such violations that result in death or that involve kid- 
napping, aggravated sexual abuse, or attempts to kill.” 

In order to address the needs of victims, the law directs the president to pursue initiatives 
to enhance economic opportunities for potential victims—for example, by microcredit lend- 
ing programs, training in business development, skills training, and job counseling—as a 
method of deterring trafficking. The secretary of state and administrator of the Agency for 


® Trafficking Victims Protection Act of 2000 §102. Since few prior U.S. federal and state laws were aimed directly 
at trafficking in persons, prosecutors often had to assemble cases using more general laws on document fraud or 
on transporting persons in interstate commerce for purposes of prostitution, which often entailed relatively light 
penalties. See Eric Schmitt & Joel Brinkley, House Passes Bill to Toughen Laws on Forced Labor, N.Y. TIMES, Oct. 7, 
2000, at A1. Alternatively, traffickers could be prosecuted under antislavery statutes, but those statutes have a more 
difficult burden of proof than the new legislation. 

’ Trafficking Victims Protection Act of 2000 §104. 

10 Td. §108. 

Id. §109. 

12 Fd. §110. 

*® 50 U.S.C. §§1701~1706 (1994). The secretary of state is exempt, however, from the requirement of the 
International Emergency Economic Powers Act that such sanctions be imposed only in cases where the president 
has declared a national emergency. 

Trafficking Victims Protection Act of 2000 §111. 

® Td. §112. 

16 Td. $106. 
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In-ernational Development are required to pursue programs for the safe integration or 
resettlement of victims of severe forms of trafficking abroad.” Moreover, the law provides 
for various forms of assistance—including better access to shelters, counseling, and medical 
ca72—to victims who enter the United States or arrive at a U.S. port of entry.”® Significantly, 
th=law creates a new nonimmigrant “T” visa (which can lead to permanent residency) for 
ali=ns who the attorney general determines are victims of a “severe form” of trafficking in 
persons and who would suffer extreme hardship upon removal from the United States.” 

nally, the president is required to establish an interagency task force, chaired by the 
secretary of state, to monitor and combat trafficking through these various means.” The law 
authorizes, but does not appropriate, $31.5 million for fiscal year 2001 and $63 million for 
fis-al year 2002 to U.S. agencies to carry out the purposes of the law.” 


INTERNATIONAL ECONOMIC LAW 
Acmissibility of U.S.-EU “Hushkits” Dispute Before the ICAO 


-7 April 1999, the European Union (EU) adopted a regulation relating to aircraft noise— 
ore that imposes design-based restrictions on aircraft registered in, or operating into, Europe.’ 
Al-nough aircraft-noise standards historically have been established on a uniform basis by 
th= International Civil Aviation Organization (ICAO) ,? EU member states later said that they 
wzated to adopt their own noise measures due to the slow progress of the ICAO in this area.° 

Por the United States, the regulation raised various questions concerning its compatibility 
win the Convention on International Civil Aviation (Chicago Convention) and the inter- 
nztional noise standards established pursuant to the Convention. Most notably, the regu- 
laton does not rely on performance standards (that is, how much noise an aircraft actually 
makes) as its basis for imposing restrictions. Rather, the regulation’s restrictions affect only 
sp<cified aircraft and engine technology and equipment, without reference to noise levels.* 
According to the United States, the technology and equipment affected by the regulation— 
including “hushkits”—are largely products of U.S. companies, and the aircraft employing 


- Id. §107 (a). 

+ Id. §107(b)—(e). 

* Id. §107(e). 

= Id. §105. 

* Hd. §113. 

Council Regulation No. 925/99, 1999 O.J. (L 120) 47. 

* The International Civil Aviation Organization (ICAO) was created pursuant to the Convention on Inter- 
na=onal Civil Aviation, Dec. 7, 1944, 61 Stat. 1180, 15 UNTS 295 [hereinafter Chicago Convention], to promote 
thesafe and orderly development of civil aviation. The ICAO is a specialized agency of the United Nations that 

_set= international standards and guidelines necessary for the safety, security, efficiency, and regularity of inter- 
na-onal air transportation. It also provides.a forum for cooperation in all fields of civil aviation among the 186 
ICO member states. Aircraft noise standards are found at Annex 16 to the Chicago Convention. 

* See Preliminary Objections Presented by the Member States of the European Union, Disagreement Arising 
Under the Convention on International Civil Aviation Done at Chicago on 7 December 1944 at 2, para. 7 
[horeinafter EU Preliminary Objections] (on file at GWU), Decision of the ICAO Council on the Preliminary 
Olections in the Matter “United States and 15 European States (2000)” (Nov. 16, 2000) [hereinafter ICAO 
Ccancil Decision] (on file at GWU). 

*The regulation imposes restrictions on a category of aircraft defined as those modified to meet ICAO noise 
stac dards. Expressly included in that category are aircraft fitted with “huskkits,” which are devices fitted to aircraft 
en=ines to make them quieter. The category also includes aircraft on which original engines are removed and 
repaced with new engines, but only if those new engines have a bypass ratio (a particular design standard) of less 
than 3.0. See Council Regulation No. 925/99, supra note 1, Art. 2. According to the United States, engines of U.S. 
meaufacture that commonly are used for replacing aircraft engines have bypass ratios of less than 3.0, whereas the 
ennes of European manufacturers that commonly are used for this purpose have, at a minimum, a 3.1 bypass 
ratid. See Memorial of the United States Under Article 84 of the Convention on International Civil Aviation at 6-7 
(ot file at GWU), ICAO Council Decision, supra note 3. 
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the affected equipment are largely owned and operated by U.S. airlines. Furthermore, the 
regulation does not affect all aircraft utilizing the specified technology. Certain aircraft 
registered in, or having a history of operating into, Europe are not affected by the regula- 
tion. The United States noted that the conditions for exemption from the regulation’s 
restrictions gave preference to aircraft that remained on a registry of any EU member state 
during the relevant period, and therefore argued that the regulation ran afoul of Chicago 
Convention provisions prohibiting contracting states from discriminating among aircraft on 
the basis of state of nationality." 

The United States first raised its objections to the proposed restrictions on hushkitted 
aircraft with the EU member states in 1997, but was unsuccessful in preventing its adoption 
_in April 1999 and its subsequent implementation. On March 14, 2000, the United States 
initiated a dispute resolution proceeding before the ICAO Council in its capacity as a judi- 
cial body by filing an application and memorial. The EU member states responded on July 
18 by filing three preliminary objections to the U.S. application relating to the absence of 
adequate negotiations between the parties, the nonexhaustion of local remedies, and the 
scope of the requested relief. On November 16, after having received written briefs from both 
sides, heard oral argument, and permitted voting members of the council to question the 
agents for the parties,’ the ICAO Council rendered a decision on the preliminary objections. 

Absence of Adequate Negotiations. The EU member states argued that the U.S. claims were 
inadmissible due to a failure to engage in adequate negotiations prior to initiating the dis- 
pute. In support of this position, the EU member states argued that in order to file a claim 
before the ICAO Council, a claimant must prove that it has (1) raised in prefiling nego- 
tiations all the legal claims upon which the filing was based, and (2) exhausted “the scope 
for arriving at a satisfactory solution.” The United States responded with evidence that it 
did detail its legal claims in the course of prefiling negotiations and that the EU member 
states had disagreed with the U.S. position. The United States also highlighted the extent 
of U.S.-European prefiling negotiations, which had lasted more than three years. Addi- 
tionally, the United States challenged the legal standard for negotiations relied upon by the 
EU member states.” The standard set forth in the ICAO Rules for the Settlement of Dif- 
ferences, the United States argued, simply requires a party filing a dispute to assert that 


5 See Chicago Convention, supra note 2, Arts. 11, 15, 61 Stat. at 1183, 1184, 15 UNTS at 304, 306. 

ê This dispute was only the second in the history of the ICAO that had been decided by the ICAO Council in 
its judicial capacity, the first being the dispute between India and Pakistan almost 30 years ago. SeeAppeal Relating 
to the Jurisdiction of the ICAO Council (Indiav. Pak.), 1972 IC] REP. 46 (Aug. 18). A dispute of this type is brought 
under Article 84 of the Chicago Convention and Article 2 of the Rules for the Settlement of Differences, ICAO 
Doc. 7782/2 (2d ed. 1975). The ICAO Council isa body comprising representatives from 33 of the 186 contracting 
states to the Chicago Convention. Every three years the ICAO Assembly selects the states that are to be represented 
on the council. The rules for selecting members ensure adequate representation of the states “of chiefimportance 
in air transport,” of states that are significant providers of facilities for international civil air navigation, and of 
other states as necessary to insure that all of the major geographic areas of the world are represented. Chicago 
Convention, Art. 50. In accordance with Article 15(5) of the Rules for Settlement of Differences, council members 
representing a party to a dispute brought under Article 84 do not have the right to vote in any decision in the case. 

1 Under Article 27 of the Rules for the Settlement of Differences, supra note 6, member states involved in a dis- 
pute may not be represented by their representatives on the ICAO Council. Consequently, in this dispute the 
United States is represented by David S. Newman of the Office of the Legal Adviser, U.S. Department of State, 
while the EU member states are represented by Jean-Louis DeWost, who heads the European Commission’s Legal 
Service but is acting in his personal capacity. 

8 ICAO Council Decision, supra note 3. 

° EU Preliminary Objections, supra note 3, at paras. 9-19. 

© Response of the United States of America to the Preliminary Objections Presented by the Member States of 
the European Union, Disagreement Arising Under the Convention on International Civil Aviation Done at 
Chicago on 7 December 1944 at 2-9 [hereinafter U.S. Response to Preliminary Objections] (on file at GWU), 
ICAO Council Decision, supra note 3. 
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“n2gotiations to settle the disagreement had taken place between the parties but were not 
successful.” Reasoning that the exhibits submitted by the parties established that the nego- 
tiacions between the parties fulfilled the requirements for filing a dispute before it, the ICAO 
Czuncil denied the EU’s first objection.” 

ailure to Exhaust Local Remedies. The EU member states also challenged the council’s juris- 
d-ction by invoking the “local remedies rule” of customary international law.” They argued 
tr atin order for the United States to pursue its claims before the ICAO, the U.S. companies 
harmed by the regulation must first pursue local remedies available in the EU member states. 
T=e United States responded that the local remedies rule applies only to claims brought by 
a xate on behalf of its nationals, where injury to the state is derivative; it does not apply to 
claims of direct injury to a state for violation of an international agreement."* The council 
ag-eed, reasoning that the United States was not required io exhaust local remedies, since 
it sought “to protect not only its nationals, but also its own legal position under the Con- 
vention.” Further, the council stated that the exhaustion of local remedies is not stipulated 
as a requirement for filing a dispute before the ICAO Council.”® 

acope of the Relief Requested. As a final objection, the EU member states argued that the 
co incil lacked authority—even where it has found a violation of the Convention—to create 
new obligations requiring the EU member states to cease their unlawful conduct or to comply 
wth their legal obligations under the Convention.” The United States asserted that the 
ICAO Council could fashion such relief, but further argued that the objection was not 
preliminary in nature and need not be addressed by the council prior to addressing the 
merits of the dispute.’* The council agreed that this objection was not preliminary in nature 
and, accordingly, joined it to the merits.”” 

Fn the aftermath of the ICAO Council decision, the EU member states did not exercise 
tkeir right to appeal the council’s decision to the International Court of Justice, in accord- 
anze with procedure set forth in the Chicago Convention.” Rather, the EU member states 
fited their countermemorial on December 2. The council’s order had invited the parties to 
resume negotiations to resolve the dispute, which they agreed to do, with the facilitation of 
tke ICAO legal counsel. 


© Rules for the Settlement of Differences, supra note 6, Art. 2(g). 

* ICAO Council Decision, supra note 3. 

* EU Preliminary Objections, supra note 3, at paras. 20-28. Under the local remedies rule, “the State against 
wich an international action is brought for injuries suffered by private individuals has the right to resist such an 
acon if the persons alleged to have been injured have not first exhausted all the remedies available to them 
urcer the municipal law of that State.” Ambatielos Arbitration, 12 R.I.A.A. 83, 118-19 (1956). 

a U.S. Response to Preliminary Objections, supra note 10, at 9-17. 

* ICAO Council Decision, supra note 3. 

T The council’s reasoning on this point appears inconsistent with the decision of the International Court of 
Jusice in Elettronica Sicula S.p.A. (ELSI) (U.S. v. Italy), 1989 ICJ Rep. 15, <2 (July 20), in which the Court found 
its=f “unable to accept that an important principle of customary international law should be held to have been 
taxctly dispensed with.” The Court in that case had found that the local remedies rule should be considered in any 
di.pute arising under an international agreement unless the agreement explicitly provides for its nonapplication. 

F EU Preliminary Objections, supra note 3, paras. 29-46. 

E U.S. Response to Preliminary Objections, supra note 10, at 17-22. 

** ICAO Council Decision, supra note 3. 

* “Any contracting State may, subject to Article 85, appeal from the decision of the Council to an ad hoc 
trīunal...or to the Permanent Court of International Justice.” Chicago Gonvention, supra note 2, Art. 84. Article 
85 clarifies the ambiguity of Article 84 by noting that an ad hoc arbitral tribunal is relied upon where a party to 
a aspute has not accepted the Statute of the Permanent Court of International Justice and the parties to the 
dispute cannot agree on the choice of the arbitral tribunal. While the Convention is not clear on whether a party 
to = dispute under Article 84 has the right to appeal an ICAO Council decision on jurisdiction, the International 
Ccart of Justice has decided that such appeal is possible. Appeal Relating to the Jurisdiction of the ICAO Council 
(Iadia v. Pak.), 1972 IC] REP. 46, 60 (Aug. 18). 
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Reform of U.S. Sanctions Relating to Agriculture and Medicine 


In October 2000, Congress overwhelmingly approved, and President Clinton signed into 
law, the Trade Sanctions Reform and Export Enhancement Act of 2000.! The law terminates 
any existing unilateral U.S. agricultural or medical trade sanctions and prohibits the presi- 
dent from imposing any new sanctions of that type against a foreign state or entity unless 
he informs Congress sixty days in advance of doing so and Congress then enacts a joint 
resolution stating its approval.’ Any such sanctions will terminate after two years unless again 
approved by a joint resolution.* The law also includes special provisions, however, relating 
to exports to Cuba and to certain states that have been determined to support terrorism. 
The export of agricultural commodities, medicine, or medical devices to those states is to 
be controlled through one-year licenses issued by the U.S. government,* and no U.S. 
government assistance shall be available for exports to Cuba or for commercial exports to 
Iran, Libya, North Korea, or the Sudan.” Moreover, no U.S. person may provide payment 
or financing terms for sales of agricultural commodities or products to Cuba or to any per- 
son in Cuba; such sales may only occur through payment of cash in advance or through 
financing by third-country financial institutions.° Finally, although the secretary of the 
treasury may, on a case-by-case basis, permit travel to Cuba for authorized sales and certain 
other purposes, the new law in essence prohibits tourist travel by U.S. nationals to Cuba.’ 

Passage of the law was heralded as significantly altering the comprehensive economic 
sanctions first imposed on Cuba in 1962 as a means of isolating the communist state. Its pas- 
sage signaled a sense of a majority of congressional lawmakers that—notwithstanding the op- 
position by the Cuban-American community to any change in the sanctions— comprehen- 
sive sanctions have been ineffective in promoting social change in Cuba for nearly forty years, 
while denying U.S. farmers and food producers access to a potentially lucrative foreign 
market.’ Critics of these sanctions have asserted, however, that by denying the ability of U.S. 
persons to finance Cuban purchases of agricultural and medical products, the new law would, 
in effect, leave the sanctions in place and, with respect to the greater restrictions on the 
ability of U.S. persons to travel to Cuba, even increase them." After the legislation passed 
the Congress, Fidel Castro led a march in Havana—with the crowd estimated by the Cuban 
government at eight hundred thousand—to protest the ban on U.S. financing.” And at the 
United Nations, the General Assembly adopted a resolution on November 9 severely criti- 
cizing the United States for maintaining sanctions against Cuba.’* Nevertheless, some ana- 
lysts predicted that the ban on financing would not severely inhibit various kinds of trade, 
such as in processed foods, for which Cubans may not need financing, and in products such 


! The law appears as Title IX to H.R. 5426, 106th Cong. (2000), which was enacted into law on October 28, 2000, 
pursuant to P.L. 106-387, 114 Stat. 1549 (2000). 

? H.R. 5426, 106th Cong. §903 (2000). The law provides for certain exceptions, such as in time of war. Jd. §904. 

$ Jd. §905. 

4 Id. §906. 

® Id, §908(a). 

ê Id. §908(b). 

” Id. §910. 

? For a lengthy report by an independent agency of the U.S. government on the history of U.S. sanctions on 
Cuba, see International Trade Commission, The Economic Impact of U.S. Sanctions with Respect to Cuba, USITC 
Pub. No. 3398 (Feb. 2001), available at <ftp://ftp.usitc.gov/pub/reports/studies/ pub3398.PDF>. 

? See Eric Pianin & Dan Morgan, Deal Reached to Allow Food Sales to Cuba, WASH. POST, Oct. 6, 2000, at Al. 

10 See Karen DeYoung, Embargo Foes Feel Let Down on Cuba, WASH. POST, Oct. 8, 2000, at A16. Since the demise 
of its principal supporter (the Soviet Union), Cuba has pursued an austerity program by which it relies on foreign 
banks to finance most ofits imports. See Christopher Marquis, Congressional Leaders Approve a Deal to Allow Food Sales 
to Cuba, N.Y. TIMES, Sept. 28, 2000, at A23. 

1 See Cubans Protest U.S. Food Sales Bill, WASH. POST, Oct. 19, 2000, at A26. 


GA Res. 55/20 (Nov. 9, 2000). The vote was 167 in favor, 3 against (Israel, the Marshall Islands, and the 
United States), and 4 abstentions. 
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as tice, which can be purchased from the United States for half the cost of transporting it 
from China or Vietnam.” In any event, the law allows financing from banks in third states. 
£lthough he signed the law, President Clinton expressed the concern, among others, that 


language in this Act restricts Presidential ability to initiate certain new agricultural and 
medical trade sanctions and maintain old ones, as congressional approval of such 
sanctions will now be required. This could disrupt the ability of the President to conduct 
foreign policy, and could provide potential targets of U.S. actions with time to take 
countermeasures. The bill permits exports of U.S. farm and medical products to Cuba, 
but constrains these trade opportunities by barring the U.S. Government, and severely 
limiting U.S. private banks, from providing financing assistance to Cuba. In addition, 
the legislation purports to restrict the President’s ability to authorize certain travel- 
related activities in Cuba. We are concerned that this provision could be read to impose 
overly rigid constraints on our ability to conduct foreign policy and respond to imme- 
diate humanitarian and operational concerns including, inter alia, protecting American 
lives, ensuring upkeep of American diplomatic installazions, and assisting in both Fed- 
eral and State prosecutions in the United States in which travel to Cuba may be re- 
quired. We do not think that the Congress intended to curtail such activities by this 
legislation. Accordingly, my Administration will interpret this provision, to the extent 
possible, as not infringing upon such activities.” 


PEACEFUL SETTLEMENT OF DISPUTES 
Osigation to Replenish Iran-U.S. Claims Tribunal Security Account 


4s part of the Algiers Accords concluded in January 1931, Iran and the United States 
agseed that one billion dollars of the Iranian assets blocked by the United States would be 
used to secure the payment by Iran of awards rendered by the Iran-U.S. Claims Tribunal in 
far of the U.S. government or its nationals. Paragraph 7 cf the General Declaration’ pro- 
vides that Iranian funds transferred by the United States would be handled as follows: 


As funds are received by the [N.V. Settlement Bank of the Netherlands] ..., the 
Algerian Central Bank shall direct the [N.V. Settlement Bank] to (1) transfer one-half 
of each such receipt to Iran and (2) place the other half in a special interest-bearing 
Security Account in the [N.V. Settlement Bank], until the balance in the Security 
Account has reached the level of U.S. $1 billion. After the U.S. $1 billion balance has 
been achieved, the Algerian Central Bank shall direct all funds received . . . to be 
transferred to Iran. All funds in the Security Account are to be used for the sole pur- 
pose of securing the payment of, and paying, claims against Iran in accordance with the 
Claims Settlement Agreement.” Whenever the [N.V. Settlement Bank] shall thereafter notify 
Tran that the balance in the Security Account has fallen below U.S. $500 million, Iran shall promptly 
make new deposits sufficient to maintain a minimum balance of U.S. $500 million in the Account. 
The Account shall be so maintained until the President of the arbitral tribunal estab- 
lished pursuant to the Claims Settlement Agreement has certified to the Central Bank 
of Algeria that all arbitral awards against Iran have been satisfied in accordance with the 
Claims Settlement Agreement, at which point any amount remaining in the Security 
Account shall be transferred to Iran. 


* See Anthony DePalma, Waiting at the Gate for Trade with Cuba, N.Y. TITAES, Feb. 4, 2001, §3 at 4. 

* Statement on Signing the Agriculture, Rural Development, Food and Drug Administration, and Related 
Agencies Appropriations Act, 2001, 36 WEEKLY COMP. PRES. DOC. 2669, 2670 (Nov. 6, 2000}. 

‘Declaration of the Government of the Democratic and Popular Republic of Algeria, Jan. 19, 1981, para. 7, 
refr-nted in 1 Iran-U.S. Cl. Trib. Rep. 3, 5-6 (1981-82) (emphasis added) 

* [Editor’s Note: Declaration of the Government of the Democratic and Popular Republic of Algeria Con- 
cerming the Settlement of Claims by the Government of the United States of America and the Government of the 
Islamic Republic of Iran, Jan. 19, 1981, reprinted in 1 Iran-U.S. Cl. Trib. Rep. 9 (1983).] 
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On November 5, 1992, the N.V. Settlement Bank informed Iran and the United States 
that the balance in the Security Account had fallen below $500 million.’ Although the United 
States urged Iran to rectify the situation, Iran failed to do so. Consequently, on September 
29, 1993, the United States filed a claim against Iran before the Iran-U.S. Claims Tribunal 
seeking an order that Iran replenish the Security Account and maintain it at the required 
minimum balance until the president of the Tribunal certifies that all awards against Iran 
have been satisfied.“ Further, the United States requested that the Tribunal allow the United 
States to satisfy any awards rendered against it in favor of Iran by paying such awards into 
the Security Account until the required minimum is reached. Iran responded with various 
textual arguments as to why the General Declaration does not require replenishment, in- 
cluding an argument that the “object and purpose” of the General Declaration had been 
met because, according to Iran, the existing funds in the Security Account were sufficient 
to satisfy any future Tribunal awards against Iran.” Consequently, Iran argued that it was not 
obligated to replenish the Security Account. 

On December 19, 2000, the Tribunal issued its decision in the case. Applying the rules of 
interpretation contained in Article 31 of the Vienna Convention on the Law of Treaties,’ 
the Tribunal found that paragraph 7 of the General Declaration was “clear and unambiguous 
and leaves no room for alternative interpretations.” In light of the clarity of the text, the 
Tribunal turned aside Iran’s efforts to argue that the funds remaining in the Security Account 
were sufficient for fulfilling the “object and purpose” of paragraph 7. The Tribunal noted: 


Even when one is dealing with the object and purpose of a treaty, which is the most 
important part of the treaty’s context, the object and purpose does not constitute an ele- 
ment independent of that context. The object and purpose is not to be considered in iso- 
lation from the terms of the treaty; it is intrinsic to its text. It follows that, under Article 
31 of the Vienna Convention, a treaty’s object and purpose is to be used only to clarify 
the text, not to provide independent sources of meaning that contradict the clear text? 


The Tribunal also noted that Iran’s argument on the object and purpose of paragraph 7 was 
inviting the Tribunal to determine the maximum amount that might still be awarded in 
pending cases against Iran, which could properly be done only by deciding those cases on 
the merits.’ 

The Tribunal was also unwilling to resort to supplementary means of interpretation in ac- 
cordance with Article 32 of the Vienna Convention—an approach that is justified only when 
the ordinary meaning of the text would lead to a result that is manifestly absurd or unrea- 
sonable. The Tribunal reasoned that the two governments could have agreed to a progres- 
sively decreasing guarantee for securing and paying awards against Iran, but the failure to 
do so in paragraph 7 does not lead to an absurd or unreasonable result. Indeed, the Tribunal 
recognized that Iran’s commitment in paragraph 7 was part of a web of “interdependent 


3 At various times during the life of the Tribunal, the Security Account fell below $500 million, at which point 
Iran would replenish the account. Beginning in November 1992, however, [ran stopped replenishing the account, 
although in February 1996 Iran agreed that a portion of funds paid by the United States as part of a settlement 
could be deposited in the Security Account. 

* The Federal Reserve Bank of New York was a co-claimant based on a parallel obligation to replenish under- 
taken by Bank Markazi of Iran in a technical agreement concluded in 1981 to implement relevant parts of the 
Algiers Accords. See Technical Agreement with N.V. Settlement Bank of the Netherlands, Aug. 17, 1981, reprinted 
in 1 Iran-U.S. Cl. Trib. Rep. 38 (1981-82). 

5 At the time of the hearing in the case in November 1999, Iran noted that there were only two claims by U.S. 
nationals remaining against Iran, which would not realistically require more funds than already exist in the 
Security Account. The United States responded that there was also a counterclaim by the United States in Case 
B/1, the face value of which well exceeded $500 million. 

ê Vienna Convention on the Law of Treaties, May 23, 1969, 1155 UNTS 331, reprinted in 8 ILM 679, 691 (1969). 

7 United States v. Iran, Dec. No. 130-A28FT, para. 54 (Iran-U.S. Cl. Trib. Dec. 19, 2000). 

ë Id., para. 58 (footnote omitted). 

9 Id., para. 61. 
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caxmmitments” freely entered into by both governments, the express terms of which cannot 
b= ignored.” The Tribunal also rejected Jran’s argument that circumstances have changed 
since 1981, which should be taken into account when interpreting Iran’s obligation. Refer- 
ring to Article 62 of the Vienna Convention, the Tribunal stated that even if “changed 
c-rcumstances” could be used to derogate from the clear meaning of a treaty provision, all 
othe circumstances invoked by Jran—the decline in oil pric2s, the protracted Iran-Iraq war, 
and the reduced number of pending claims at the Tribuna!—were foreseeable at the time 
o> the Algiers Declarations.” 

In light of these findings, the Tribunal decided that paragraph 7 required Iran to replen- 
ish the Security Account promptly whenever it falls below $500 million, that Iran had been 
ir. noncompliance with this obligation since 1992, and that the “Tribunal expects that Iran 
wi] comply with this obligation.”"* Given this expectation, the Tribunal issued no order that 
Iran replenish, and it also declined to grant the additional relief sought by the United States. 
As.of March 1, 2001, however, Iran still had not replenished the Security Account. 


PRIVATE INTERNATIONAL LAW 
L.S. Implementation of Intercountry Adoption Convention 


Under the auspices of the Hague Conference on Private International Law, several states 
concluded the Convention on Protection of Children and C>-operation in Respect of Inter- 
country Adoption on May 29, 1993.’ The Convention, which entered into force on May 1, 
1935, after the deposit of the third instrument of ratification, was signed by the United 
States on March 31, 1994. As stated in President Clinton’s letter transmitting the Conven- 
tian to the Senate in June 1998 for advice and consent to ratification, the Convention 


sets out norms and procedures to safeguard children involved in intercountry adoptions 
and to protect the interests of their birth and adoptive parents. These safeguards are 
designed to discourage trafficking in children and to ensure that intercountry adop- 
tions are made in the best interests of the children involved. Cooperation between Con- 
tracting States will be facilitated by the establishment in each Contracting State of a 
central authority with programmatic and case-specific fanctions. The Convention also 
provides for the recognition of adoptions that fall witain its scope in all other Con- 
tracting States.” 


Certain fundamental determinations must be made by the competent authorities of the 
state where the child resides and by the prospective receiving state before an adoption 
ccsered by the Convention may take place.’ Each party to tae Convention must designate 
a central authority to discharge the duties imposed by the Convention. Some of those duties 
are nondelegable, such as the duties to provide information to other parties about a party’s 


1? Id., paras. 69-72. 

1 Id., paras, 73-74. 

1 Id., para. 95. 

1 See Final Act of the Seventeenth Session of the Hague Conference on Private International Law, pt. A (May 
29 1993), reprinted in 32 ILM 1134 (1993). As of January 1, 2001, the convention had 4] state parties. For infor- 
m=tion on adherence, see <http://www.hcch.net>. For an analysis of the Convention by the chief U.S. negotiator, 
sec Peter H. Pfund, Intercountry Adoption: The 1993 Hague Convention: Its Purpose, Implementation, and Promise, 28 
FAMILYL.Q, 53 (1994); see also Implementation of the Hague Convention on Intercauntry Adoption: Hearing Before the House 
Corm. on Int'l Relations, 106th Cong. (1999). 

* Convention on Protection of Children and Cooperation in Respect of Intercountry Adoption, May 29, 1993, 
S. TREATY Doc. 105-51, at I (1998). The transmittal letter noted that U.S. nationals annually adopt as many 
ch_Idren from abroad as all other states combined. In fiscal year 2000, U.S. nationals adopted 18,639 children from 
ab-oad. The principal originating state for U.S. intercountry adoptions was China (5,053 children), followed by 
Russia (4,269), South Korea (1,794), Guatemala (1,518), and Romania (2,122) (statistics provided by the U.S. 
Department of State). China and Russia have signed the Convention; Romania has ratified it. 

' ld., Arts. 4-5. 
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adoption laws and to maintain statistical information on intercountry adoptions. Other, 
more case-specific duties, however, may be delegated to accredited bodies (for example, 
adoption agencies) that demonstrate their competence to provide adoption-related ser- 
vices.* Articles 15 to 21 set out various procedural steps involved in intercountry adoptions, 
such as requirements for reports from the state of origin on each child and his or her 
background, and from the receiving state on the prospective adoptive parents.” 

On September 20, 2000, the Senate provided advice and consent to ratification of the 
Convention, subject to the passage of implementing legislation,’ which President Clinton 
signed into law on October 6.’ At a special meeting in the Hague from November 28 to 
December 1, the United States explained to other states further steps that will be necessary 
before the United States is in a position to ratify the Convention. 


Family law in the United States is generally established in the laws of the respective 
U.S. states and other political subdivisions. The U.S. federal government and the courts 
of the federal court system do not traditionally administer the laws governing adoptions. 


The 1993 Hague Convention, once it enters into force for the United States, imposes 
new requirements at the U.S. federal level with regard to adoptions to and from other 
Hague Convention party states. Accordingly, U.S. law and practice with regard to such 
adoptions will become more uniform throughout the United States than it is at present. 


During the next 2-3 years, the U.S. federal government—primarily the U.S. Depart- 
ment of State and the Immigration and Naturalization Service (INS)—will be taking the 
steps necessary for the United States to implement the Convention when it enters into 
force for the United States. These steps, necessary for the United States to ratify the 
Convention, include: 


e establishment and staffing the U.S. Central Authority 
e establishment ofa computerized case-tracking system for U.S. intercountry adoptions 


e designation of one or more entities to accredit U.S. adoption agencies for Convention 
adoptions and to approve other bodies and persons wishing to provide adoption 
services covered by the Convention 


e promulgation of regulations establishing accreditation/approval standards and cri- 
teria and procedures for seeking such accreditation/approval 


e processing applications received for accreditation or approval 


e establishment of a program to share information with adoption service providers, 
State courts and authorities, the U.S. adoption community and future adoptive parents 
concerning their role in U.S. compliance with the requirements and safeguards of the 
Convention, its implementing legislation and related federal regulations. 


We estimate that these preparatory steps may take 2-3 years. The United States will 
not be able to ratify the 1993 Convention until these preparations have been completed 
and we are in a position fully to implement the Convention as of the day it will enter 
into force for the United States. ... 


The U.S. Central Authority will be established in the U.S. Department of State, Office 
of Consular Affairs, Office of Children’s Issues. ... The U.S. Central Authority (USCA) 
will have oversight responsibility for U.S. implementation of the Convention and will 


* Id., Arts. 6-13. 

5 Id., Arts. 15-21. 

6 146 CONG. REC. $8866 (daily ed. Sept. 20, 2000). 

7 Intercountry Adoption Act of 2000, Pub. L. 106-279, 114 Stat. 825 (2000). 
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be the point of contact within the United States and from abroad for all matters related 
to the Convention and adoptions to and from the United States covered by the Con- 
vention. The USCA will not, itself, be an adoption service provider—a function that will 
be left to those adoption agencies and individuals qualifying to provide those services 
through Hague Convention accreditation or approval, respectively. The USCA will 
manage a computer-based case-tracking system with INS that will maintain a continu- 
ous, step-by-step record of all incoming and outgoing Convention adoptions, all non- 
Hague incoming adoptions and some outgoing non-:iague adoptions. This system 
should permit case monitoring as to intercountry adoptions involving the United States. 


The case-specific adoption services and functions set out in Articles 15-21 of the 
Convention will be performed by Convention-accred:ted adoption agencies in the 
United States. The case-specific services and functions set out in Articles 15-21 may, so 
far as the United States is concerned, also be performed by individual U.S. providers of 
adoption services, such as lawyers and social workers, provided they have qualified for 
Convention-approval in the United States under Article 22(2) of the Convention. 


The Department of State will designate one or more non-profit private sector and 
U.S. state accrediting entities to .. . act on the applications for (1) Convention 
accreditation of non-profit adoption agencies and (2) Convention approval of other 
bodies and individuals wishing to offer and provide adoption services for Convention 
adoptions. The activities of these entities and authorities will be monitored by the State 
Department in an effort to ensure that they are effectively and uniformly screening 
agencies and individuals and are accrediting/approving and maintaining accredita- 
tion/approval only of those agencies or individuals that are complying with the require- 
ments of the Convention, federal legislation and regulations. j 


Nezotiation of Convention on Jurisdiction and Enforcement of Judgments 


In 1992, the United States proposed that the Hague Conference on Private International 
Law undertake the drafting ofa convention on the recognition and enforcement of national 
judgments by foreign courts in civil and commercial matters. In 1996, a Hague Conference 
special commission commenced negotiation of such a convention, resulting in a preliminary 
draft convention that was adopted in June 1999 and further revised in October 1999.’ Signi- 
ficant differences of opinion among governments prevented conclusion of the negotiations 
by the originally intended date of October 2000. Among zhe areas of disagreement was 
whether the convention should create uniform rules regarding the required and prohibited 
bases of jurisdiction that national courts may exercise (an approach that is sometimes re- 
ferred to as a “double” convention). Such an approach was favored by European states, but 
the United States preferred an approach that also allowed for bases of jurisdiction that fall 
ouside the convention, thus allowing the national courts of states to exercise jurisdiction, 
even though any ensuing judgments would not be eligible fo> recognition and enforcement 
under the convention (an approach that is sometimes referred to as a “mixed” convention). 

In testimony before Congress on July 29, 2000, the U.S. State Department assistant legal 
ad~iser for private international law, Jeffrey D. Kovar, explained both the value of such a 
convention to the United States and some of the difficulties in the negotiations. 


The recognition and enforcement of judgments from one jurisdiction to another has 
long been understood as a fundamental requirement for fully integrated markets. Thus, 
the framers of the U.S. Constitution included the Full Faith and Credit Clause to ensure 
that judgments from one state would be enforceable ir every other. In the same way, 


* Information Paper Prepared by the Delegation of the United States, 14 (undated) (on file at GWU). 
! Hague Conference on Private International Law, Preliminary Draft Ccrivention on Jurisdiction and Foreign 
Judzments in Civiland Commercial Matters (October 1999), at<http://www.hcch.net/e/workprog/jdgm.html> 
{he-einafter Preliminary Draft Convention]. 
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as part of their movement toward a unified market several European countries con- 
cluded a convention in1968 to provide recognition and enforcement of each other’s 
judgments. This convention, called the Brussels Convention, became a required ticket 
of admission to the Common Market and then the European Union. The Brussels Con- 
vention scheme was extended to non-EU countries in Europe in 1988 through a com- 
panion instrument called the Lugano Convention.’ 


For many countries the enforcement of foreign judgments is not a matter of general 
law but is addressed through treaties. The United States is not a party to any convention 
or bilateral agreement on the recognition and enforcement of foreign judgments. We 
made an effort to conclude a treaty with the United Kingdom in the 1970s, but it was 
ultimately blocked by the U.K. insurance industry, which was nervous about the enforce- 
ment of U.S. tort judgments against them in U.K. courts. 


By contrast with the practice of most countries, however, the United States has led the 
way in enforcing foreign country judgments on the basis of comity. The Supreme Court 
embraced this approach over 100 years ago in the case of Hilton v. Guyot, 159 U.S. 113 
(1895). Judgments from countries with reliable legal systems are now predictably 
enforceable in federal and state courts in the United States under the common law or 
under the Uniform Foreign Money Judgments Act.® Although the Supreme Court in 
Hilton suggested that it was appropriate also to require a showing of reciprocity in the 
country where the judgment was rendered, this requirement is no longer a part of most 
state law. 


Thus, while U.S. courts are perceived as the most open in the world to the recogni- 
tion and enforcement of foreign civil judgments in the absence of a treaty obligation 
to do so, the ability of U.S. judgment holders to enforce their judgments abroad is much 
more problematic. Even in those countries that will, in principle, enforce foreign judg- 
ments in the absence of a treaty, the reach of U.S. long-arm jurisdiction, what they per- 
ceive to be “excessive” jury awards, and punitive damages are sometimes considered rea- 
sons not to enforce U.S. judgments. U.S. litigants deserve the same opportunity to have 
their judgments enforced abroad as that enjoyed by foreign litigants in the United States. 


The successful negotiation at the Hague Conference of a convention on jurisdiction 
and the recognition and enforcement of foreign civil judgments would be a huge step 
toward an international regime for enforcing foreign court judgments. The negotiations, 
which have been underway since 1996, involve more than 45 countries from around the 
world, including virtually all major U.S. trading partners. The Hague Conference is well 
known here for producing the Conventions on Service of Process and the Taking of 
Evidence Abroad, Abolishing the Requirement of Legalization, and International Child 
Abduction to which we are a party.* Moreover, the Hague Intercountry Adoption Con- 
vention is currently being considered by the House and Senate for advice and consent 


? [Editor’s Note: Brussels Convention on Jurisdiction and Enforcement of Judgments in Civil and Commercial 
Matters, Sept. 27, 1968, as amended, 1990 O.J. (C 189) 1 (harmonizing rules of jurisdiction and procedures for 
recognition and enforcement of judgments among EU member states); Lugano Convention on Jurisdiction and 
Enforcement of Judgments in Civil and Commercial Matters, Sept. 16, 1988, 1988 O.J. (L 319) 9 (harmonizing 
such rules and procedures among EU member states and European Free Trade Area states). In December 2000, 
the European Commission adopted a regulation that amends the terms of the Brussels Convention and essentially 
transforms it into a European Communities legal instrument that is binding and directly applicable to the EU 
member states participating in the adoption of the regulation. See Council Regulation 44/2001 of December 2000 
on Jurisdiction and the Recognition and Enforcement of Judgments in Civil and Commercial Matters, 1997 O.J. 
(L 12) 1, available at <http://europa.eu.int/eur-lex/>.] 

* [Editor’s Note: The Uniform Foreign Money Judgments Recognition Act, 13 U.L.A. 263 (1986 & 2000 Supp.), 
was developed in 1962 by the American Bar Association and the National Conference of Commissioners on 
Uniform State Laws.] 

* [Editor’s Note: Convention on the Service of Abroad of Judicial and Extrajudicial Documents in Civil or 
Commercial Matters, Nov. 15, 1965, 20 UST 361, 658 UNTS 163; Convention on the Taking of Evidence Abroad 
in Civil or Commercial Matters, Mar. 18, 1970, 23 UST 2555, 847 UNTS 231; Convention Abolishing the Require- 
ment of Legalisation for Foreign Public Documents, with annex, Oct. 5, 1961 33 UST 883, 527 UNTS 189; 
Convention on the Civil Aspects of International Child Abduction, Oct. 25, 1980, TIAS 11670, 1343 UNTS 98.] 
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to ratification and implementing legislation, and has sclid support from the adoption 
community. The Hague Conference has traditionally been a professional and non- 
political form of experts in the area of conflict of laws. 


If successful, the Hague Jurisdiction and Judgments Convention would establish a re- 
gime governing jurisdiction to sue defendants from perty states in tort and contract, 
and would improve predictability in the enforcement of the resulting judgments. This 
requirement that the Convention create uniform rules of jurisdiction comes as a sur- 
prise to many Americans. It reflects both the approach of the Brussels Convention and 
a deep-seated feeling among many other delegations that they do not wish to enforce 
U.S. judgments unless we make our jurisdiction practices consistent with their view of 
what constitutes appropriate international rules. Since litigants from most developed 
countries have no substantial difficulties enforcing judgments in the United States, their 
governments believe they have substantial negotiating leverage over us. This would 
perhaps not be the case if our states included reciprocity requirements in their law. 


Agreeing on a rigid set of jurisdictional rules poses special difficulties for the United 
States. Because the Due Process Clause puts limits on the extension of jurisdiction over 
defendants without a substantial link to the forum, the United States is unable to accept 
certain grounds of jurisdiction as they are applied in Europe under the Brussels and 
Lugano Conventions. For example, we cannot, consistent with the Constitution, accept 
tort jurisdiction based solely on the place of the injury. or contract jurisdiction based 
solely on [the] place of performance stated in the contract. 


At the same time, civil law attorneys (and their clients) are profoundly uncomfortable 
with jurisdiction based on doing business or minimum contacts, which they find vague 
and unpredictable. They feel strongly that certain aspec:s of U.S. jurisdictional practice 
must be restricted under the Convention. Although this divide has been partially 
bridged by agreement to permit some grounds of jurisdiction under national law to 
continue outside the Convention, critical choices and hard negotiations remain. If the 
Convention is to regulate jurisdiction in international litigation it must bridge vast dif- 
ferences in approach toward general and specialized jurisdiction among the various 
countries involved. It must also provide strong and clear benefits to outweigh the inevi- 
table concerns about giving up some current litigation options in international cases. 


Apart from jurisdiction, agreement must also be reached on how to handle a huge 
array of issues raised by this sweeping and ambitious project. Some of the issues include: 
concurrent filings in the courts of more than one state; forum non conveniens, provisional 
and protective measures; punitive, non-compensatory and “excessive “ damages; a lack 
of fairness or impartiality in the judgment court; and scope of application to govern- 
ment litigation.” 


In bridging the gaps between the negotiating parties, tentative agreement was reached 
to adopt the U.S. approach to having a convention that listed required bases of jurisdiction 
(the “white” list), prohibited bases ofjurisdiction (the “black” list), and bases of jurisdiction 
that fell outside the convention (the “gray” list). Negotiations continued, however, over the 
form and content of those lists. In Article 18, paragraph 1, the preliminary draft convention 
characterized the “black” list of prohibited bases of jurisdiction using the following general 
statement: “Where the defendant is habitually resident in a Contracting State, the appli- 
cation of a rule of jurisdiction provided for under the national law of a Contracting State 
is prohibited if there is no substantial connection between that State and the dispute.” 
Aricle 18 then continued in paragraph 2 with a series of examples of situations in which no 
substantial connection would exist, such as jurisdiction based solely on the nationality of the 
pleintff or on the nationality of the defendant. In paragraph 3, certain exceptions to the 
general rule were considered in bracketed text. For instance, a human rights exception 


#Jeffrey D. Kovar, Assistant Legal Adviser, U.S. Dep’t of State, Prepared Statement for Hearing Before the Sub- 
comm. on Courts and Intellectual Property of the House Comm. on the Jadiciary, 106th Cong., at 4-9 (July 29, 
20€0) (on file at GWU). 


č Preliminary Draft Convention, supra note 1, Art. 18. 
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would allow a state to exercise jurisdiction, even though there was no substantial connection 
to the dispute, over a dispute involving “a grave violation against a natural person of non- 
derogable fundamental rights established under international law, such as torture, slavery, 
forced labour and disappeared persons.” In a letter to his United Kingdom counterpart in 
September 2000, Kovar stated: 


The black list as drafted in Article 18 is fundamentally inconsistent with what we be- 
lieve is acceptable for a worldwide Hague convention. If our position is not yet clear, let 
me underline that the U.S. delegation believes that it is precisely the non-exhaustive 
nature of Article 18 that makes it unacceptable. 


We are prepared to discuss specific grounds of jurisdiction that are known and prac- 
ticed by member states and others for inclusion in the list, but are not prepared to accept 
a vague and unknown general standard of prohibition, or to accept illustrative factors 
such as those listed in paragraph (2). The suggestion that somehow the standard in 
paragraph (1) and the illustrative list in paragraph (2) provide a “safeguard” to states that 
are bent on getting around the prohibited list simply is not borne out by the structure 
of the convention. There is no penalty for not complying with paragraph (1) except non- 
enforcement of the resulting judgment. However, faithful compliance with paragraph 
(1) in the [first] court is no assurance that the standard in that paragraph will not then 
be applied in an overly restrictive manner in the [second] court to deny enforcement. 


We believe the problem with this article is conceptual, not simply a matter of drafting. 
We suggest a return to what we thought was the basis for the decision to negotiate a mixed 
convention: a limited number of jurisdictional bases would be so universally accepted 
as to be included in the white list; a limited number of jurisdiction bases would be so 
universally disapproved as to be included in the black list; and everything else would be 
in the gray area. 


The U.S. delegation also has special policy concerns in the area of prohibited juris- 
diction that we believe must be considered if a revised structure of the convention can 
be agreed on. 


First, the basic concept of general doing business jurisdiction is a fundamental con- 
cept to American lawyers. In this country it is understood that where a person purposely 
avails himself in a substantial way of the business opportunities present in a forum— 
whether or not he has organized his affairs in such a way as to include a physical estab- 
lishment—he should be available to answer for any claims against him. Wholly apart 
from the notion of “transacting business” discussed in connection with Article 9 above, 
the U.S. Bar will be extremely critical of any convention that would not allow this basic 
notion of jurisdiction to continue in the gray area as a matter of national law. 


Second, the human rights exception poses special policy problems that are likely to 
prevent acceptance of the convention in the United States ifnot adequately addressed 
in the text. While it is possible that the international human rights organizations may 
at some point be prepared to agree to limit the exception so that it does not encompass 
a virtually indefinite spectrum of social and economic rights, I would be surprised if they 
are satisfied that the draft adequately covers fundamental human rights claims. It is 
critical that delegations engage in intensive and open negotiations on the text of this 
provision, and ensure that key nongovernmental groups are fully engaged with us on it.’ 


In an effort to resolve such matters, the Hague Conference intends to hold a diplomatic 
conference divided into two sessions, the first to be held in June 2001 and the second in late 
2001 or early 2002. 


7 For a discussion of this human rights exception, see Beth Van Schaack, In Defense of Civil Redress: The Domestic En- 
Jorcement of Human Rights Norms in the Context of the Proposed Hague Judgments Convention, 42 HARV. INT’LLJ. 141 (2001). 

® Letter from Jeffrey D. Kovar, Assistant Legal Adviser, U.S. Dep’t of State, to Alasdair Wallace, Head of Inter- 
national and Common Law Services Division, U.K. Lord Chancellor’s Dep’t (Sept. 10, 2000) (on file at GWU). 
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Human rights—discrimination on grounds of sexual orientation—parental custody rights— 
Srivacy—criminal restrictions on private sexual activity 


SALGUEIRO DASILVA MOUTAV. PORTUGAL. App. No. 33290/9€. At <http://www.echr.coe.int/ 
=ng/Judgments.htm>. 
European Court of Human Rights, Dec. 21, 1999. 


A.D.T. V. UNITED KINGDOM. App. No. 35765/97. At <http://www.echr.coe.int/Eng/ 
_udgments.htm>. 
European Court of Human Rights, July 31, 2000. 


What legal protections does the Convention on Human Rights and Fundamental Free- 
dcms' (Convention) provide to the lesbians and gay mer: residing within the forty-one 
member states of the Council of Europe? Until quite recently, the answer to this question 
wes Clear: the Convention’s privacy clause prohibited national governments from criminal- 
izing same-sex conduct between consenting adults twenty-cne years of age or older.” It was 
equally plain that the Convention protected no other aspects of lesbian and gay identity, 
conduct, or relationships. In more than a dozen decisions handed down in the 1980s and 
1990s, the now-defunct European Commission on Human Rights’ rejected challenges to 
a profusion of national laws, administrative practices, and judicial rulings that adversely 
affected the public and private lives of lesbians and gay men.* Beginning in the late 1990s, 
hewever, the European Court of Human Rights (ECHR) became increasingly receptive to 
human rights claims brought by lesbian and gay applicants. The two most significant recent 


Convention for the Protection of Human Rights and Fundamental Freedoms (ETS No. 5), Nov. 4, 1950, 213 
UMTS 222. The Convention and its various protocols are available online zt <http://conventions.coe.int/treaty/ 
EN/cadreprincipal.htm>. 

* See Modinos v. Cyprus, 259 Eur. Ct. H.R. (ser. A) (1993); Norris v. Ireland, 142 Eur. Ct. H.R. (ser. A) (1988); 
Dudgeon v. United Kingdom, 45 Eur. Ct. H.R. (ser. A) (1981). 

* See infra notes 46-47 and accompanying text. 

~ See, e.g., H. F. v. Austria, App. No. 22646/93 (Eur. Comm'n H.R. June 26, 1995) (unpublished admissibility 
decision) (upholding 18-year age of consent for gay men as opposed to 14-year age of consent for heterosexuals 
an-J lesbians against challenge on privacy and nondiscrimination grouncs); W. J. v. United Kingdom, App. No. 
12513/86 (Eur. Comm’n H.R. July 13, 1987) (unpublished admissibility dezision) (deportation of foreign national 
in ong-term same-sex relationship with citizen does not violate couple’s right to respect for private life and is not 
discriminatory even though domestic immigration law permitted nondeportation of unmarried heterosexual 
partner in similar circumstances); S. v. United Kingdom, App. No. 11716785, 47 Eur. Comm’n H.R. Dec. & Rep. 
274 (1986) (upholding refusal to allow partner in lesbian relationship ta renew public housing lease, although 
similar renewals granted to unmarried heterosexual couples); B. v. United Kingdom, App. No. 9237/81, 34 Eur. 
Comm’n H.R. Dec. & Rep. 68 (1983) (upholding ban on homosexuals in the military); X. v. United Kingdom, 
App. No. 9369/81, 32 Eur. Comm’n H.R. Dec. & Rep. 220 (1983) (uphoiding denial of permanent residence 
pe-mit to foreign partner in same-sex couple and refusing to consider couple as a family). See also cases cited infra 
no:e 47. For a discussion of these cases, see Peter van Dijk, The Treatment cf Homosexuals Under the European Con- 
vertion on Human Rights, in HOMOSEXUALITY: A EUROPEAN COMMUNITY ISSUE 179 (Kees Waaldijk & Andrew 
Clepham eds., 1993). 

The judgments of, and other materials relating to, the European Court of Human Rights, as well as the Euro- 

pean Commission on Human Rights, are available online at the Court's Web site, <http://www.echr.coe.int. 
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decisions in this regard are Salgueiro da Silva Mouta v. Portugal’ and A.D.T. v. United Kingdom.® 
In Salgueiro da Silva Mouta the ECHR reviewed a Portuguese appellate court ruling that 
overturned a lower court’s decision awarding custody of a daughter to her gay father, the 
applicant. The ECHR held that the appellate court decision violated the Convention’s 
prohibition against discrimination (Article 14) when analyzed together with the Conven- 
tion’s right to respect for family life (Article 8). In A.D.T. the ECHR reviewed an English 
court’s conviction of a man for gross indecency under the Sexual Offences Act of 1956. 
The ECHR held that a statute criminalizing homosexual acts in private in which two or 
more men take part or are present violated the Convention’s right to respect for private 
life (also within Article 8). 

The applicant in the Portuguese case, Joao Manuel Salgueiro da Silva Mouta, separated 
from the child’s mother in 1990 after he began a long-term relationship with another man. 
In 1991, the parents agreed as part of divorce proceedings that the mother would have cus- 
tody of their four-year-old daughter and that the father would have visitation rights. The 
mother repeatedly failed to respect these rights, however, leading Salgueiro da Silva Mouta 
to petition a Lisbon family court in 1992 to award custody to him. The child’s mother sought 
to retain custody, asserting that the father’s male partner had sexually abused the child. 

After hearing conflicting testimony from the daughter, the parents, the father’s male 
partner, and court psychologists, the Lisbon family court awarded custody to the father. It 
relied upon the psychologists’ reports to determine that the allegations of sexual abuse 
were unfounded, reasoned that the mother’s refusal to respect the father’s visitation rights 
was likely to continue if she retained custody of her daughter, and concluded that Salgueiro 
da Silva Mouta was in a better position than his former spouse to give their daughter emo- 
tional and financial support and to respect court-ordered visitation rights.’ 

The mother appealed the family court’s ruling to the Court of Appeal (Tribunal da 
Relação) of Lisbon. On January 9, 1996, that court reversed the judgment of the family 
court and awarded custody to the child’s mother. The Court of Appeal did so even though 
the mother had abducted the daughter (who had been living with her father for six months 
following the lower court decision in his favor) and was herself consequently subject to an 
independent criminal investigation.® 

The Court of Appeal first reviewed the relevant provisions of Portuguese law requiring 
custody and visitation arrangements that best serve the child’s interests. As interpreted in 
prior decisions, these statutes require that a child maintain contact with both parents. But 
they also create a presumption that “custody of young children should as a general rule be 
awarded to the mother unless there are overriding reasons militating against this.” The 
court did not dispute that the mother had failed to respect Salgueiro da Silva Mouta’s 
visitation rights, but it nevertheless held that the evidence presented to the family court was 
insufficient to overcome the presumption of maternal custody.”° 

Having reached this conclusion, which reflected its assessment of the facts, the Court 
of Appeal moved its analysis one step further: “[E]ven if [this factual assessment were 


® App. No. 33290/96 (Eur. Ct. H.R. Dec. 21, 1999). 

5 App. No. 35765/97 (Eur. Ct. H.R. July 31, 2000); see also Lustig-Prean v. United Kingdom, App. Nos. 31417/96 
& 32377/96 (Eur. Ct. H.R. Sept. 27, 1999) (government’s exclusion of lesbians and gay men from military service 
violates Convention’s privacy guarantee); Smith v. United Kingdom, App. Nos. 33985/96 & 33986/96 (Eur. Ct. 
H.R. Sept. 27, 1999) (same). For a summary and analysis of these cases, see Rhona K. M. Smith, Case Report: 
Lustig-Prean & Beckett v. United Kingdom, 94 AJIL 382 (2000). 

1 Salgueiro da Silva Mouta, para. 12. 

3 Id., para. 13. 

9 Id., para. 14 (p. 9). Paragraph 14, which sets forth in its entirety the decision of the Court of Appeal, is six 
pages long. Consequently, in order to locate material within that paragraph, the page number of the Salgueiro da 
Silva Mouta decision (as printed out from the online version on the ECHR’s Web site) will also be given. 

Td. (pp. 9-10). 
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dierent], however, we think that custody of the child should be awarded to the mother.”” 
Th= court continued: 


The fact that the child’s father, who has come to terms with his homosexuality, wishes 
to live with another man is a reality which has to be accepted. It is well known that 
society is becoming more and more tolerant of such situations. However, it cannot be 
argued that an environment of this kind is the health:est and best suited to a child’s 
psychological, social and mental development... . The child should live in a family 
environment, a traditional Portuguese family, which is certainly not the set-up her 
father has decided to enter into, since he is living with another man as if they were man 
and wife. It is not our task here to determine whether homosexuality is or is not an 
illness or whether it is a sexual orientation towards persons of the same sex. In both 
cases, it is an abnormality and children should not grow up in the shadow of abnormal 
situations; such are the dictates of human nature... .” 


When Salgueiro da Silva Mouta challenged this judgment before the ECHR, the Portu- 
guese government responded that the Convention’s contracting states enjoy “a wide margin 
of appreciation” in custody matters and that national authorities are better suited than 
international judges to make decisions in the child’s interest.’* Thus, the government 
urged the Court not to “substitute its own interpretation cf things for that of the national 
ccarts” unless the relevant decisions “were manifestly unreasonable or arbitrary.” 

The ECHR concluded that the court’s custody ruling amounted to an interference with 
the right to respect for family life (Article 8),'° thus making the Convention’s nondis- 
crmnination clause (Article 14) applicable to the case.’ As a general proposition, Article 
l< “affords protection against different treatment, without an objective and reasonable 
justification, of persons in similar situations.”’” Such a justification exists if the treatment 
“parsuef[s] a legitimate aim” and if there is “a reasonable relationship of proportionality 
bezween the means employed and the aim sought to be realised.” 

On the question of whether the Court of Appeal’s decision resulted in differential treat- 
ment, the ECHR held that the court had introduced “a new factor” into the case, “namely 
that the applicant was a homosexual and was living with another man.” There had 
therefore been “a difference of treatment between [the father] and [the] mother which 


+ Id. (p. 9). 
? Id. As for the father’s visitation rights, the Court of Appeal cautioned Salgueiro da Silva Mouta that he should 
a2ld his child from knowing that he and his male partner live together as a couple. Jd. (p. 10). The mother 
ccnrtinued to deny Salgueiro da Silva Mouta any form of access to his daughter, however, after the Court of 
Apoeal’s ruling. Id., para. 18. 

3 Id., para. 25. The phrase “margin of appreciation” refers to the zone 0/ discretion the ECHR grants to national 
gce-ernments to comply with their human rights obligations under the Convention. For a discussion and critique 
of -his doctrine, see Laurence R. Helfer, Consensus, Coherence and the European Convention on Human Rights, 26 
CORNELL INT'L L.J. 133, 136-38 (1993). 

* Salgueiro da Silva Mouta, para. 25. 

* Article 8 provides, in relevant part: 


1. Everyone has the right to respect for his private and family life .... 


2. There shall be no interference by a public authority with the exercise of this right except such as is in 
accordance with the law and is necessary in a democratic society . . . for the prevention of disorder or crime, 
for the protection of health or morals, or for the protection of the rights and freedoms of others. 


ê Article 14 provides: 


The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimi- 
nation on any ground such as sex, race, colour, language, religion, political or other opinion, national or 
social origin, association with a national minority, property, birth cr other status. 


7 Salgueiro da Silva Mouta, para. 26. 
8 fd., para. 29. 
° Id., para. 28. 
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was based on the [father’s] sexual orientation, a concept which is undoubtedly covered by 
Article 14 of the Convention.””” 

Turning to the issue of whether differential treatment on the basis of the father’s sexual 
orientation could be justified under the circumstances, the ECHR had little trouble con- 
cluding that the Court of Appeal judgment pursued the legitimate aim of protecting the 
health and the rights of the child. But the ECHR found the judgment deficient on the 
crucial issue of proportionality. It stressed that the family court had awarded custody to the 
father following a careful assessment of the facts, giving special attention to the evaluations 
of court psychologists, whereas the Court of Appeal relied solely on the case file. Taking 
into account this difference in approach and various remarks by the Court of Appeal (for 
example, that homosexuality is an “abnormality” and that a child raised by homosexual 
parents would “grow up in the shadow of abnormal situations”), the ECHR reasoned that the 
Court of Appeal’s statements concerning the father’s sexual orientation were not merely 
dictum, but a decisive and determining factor in its decision.” Citing an earlier child 
custody case involving discrimination on the basis of religious belief, the ECHR concluded. 
that the Portuguese court had “made a distinction based on considerations regarding the 
[father’s] sexual orientation, a distinction which is not acceptable under the Convention.”” 
The Court thus unanimously found a violation of Article 14, together with Article 8.” 

A.D.T. v. United Kingdom also involved Article 8—but this time its protection of “private 
life.” The case concerned the applicant A.D.T.—a gay man in Great Britain—-whose home 
was searched by police officers in April 1996. The search revealed videotapes containing 
footage of A.D.T. and up to four other adult men engaging in consensual oral sex and 
mutual masturbation in his home. There was no evidence that the videotapes had been 
distributed to anyone other than the participants, nor was there any evidence of sado- 
masochism or physical harm to the participants. On the basis of these videotapes, A.D.T. 
was charged and convicted of gross indecency between men in violation of Section 13 of 
the Sexual Offences Act 1956.” Although the Sexual Offences Act 1967 had abolished the 
criminal ban on private sexual conduct between consenting adult men, the act treated as 
nonprivate any such conduct, including consensual sexual acts in a private residence, in 
which “more than two persons take part or are present.”” 

A.D.T. challenged both his conviction and the statutes before the ECHR on grounds that 
they violated Article 8 and also Article 14 in conjunction with Article 8. With respect to 
Article 8, the ECHR first addressed whether there had been an interference with A.D.T.’s 
private life. The United Kingdom argued that no such interference had occurred. “[T]he 
sexual activity in the present case fell outside of the scope of ‘private life’” because of the 
number of individuals present and the videotaping of their sexual conduct.” The govern- 
ment relied on a 1997 decision, Laskey v. United Kingdom, in which the ECHR unanimously 


20 Td. In support of this statement, the Court noted that the protected grounds listed in Article 14 are “illustrative 
and not exhaustive, as is shown by the words ‘any ground such as’ (in French ‘notamment’ ).” Id. 

21 Td., para. 35. 

?? Id., para. 36 (citing Hoffmann v. Austria, 255-C Eur. Ct. H.R. (ser. A) at 58 (1993) (holding that a mother’s 
membership in the Jehovah’s Witnesses could not be used against her in a child custody decision and stating that 
“a distinction based essentially on a difference in religion alone is not acceptable”)). 

° Id, Having found a violation of Article 14 together with Article 8, the ECHR found it unnecessary to examine 
whether Article 8 alone had been violated. Id., para. 37. 

*4 Section 13 of the Sexual Offences Act, 1956, 4 & 5 Eliz. 2, ch. 69, §13, provides that “[i]t is an offence for a 
man to commit an act of gross indecency with another man, whether in public or private.” A.D.T. was sentenced 
and conditionally discharged for two years. A.D.T. v. United Kingdom, App. No. 35765/97, para. 10 (Eur. Ct. H.R. 

July 31, 2000). 

8 Sexual Offences Act, 1967, ch. 60, §2(a). 

% In fact, A.D.T. had filed his application with the European Commission on Human Rights, but the case was 
transferred to the Court after Protocol No. 11 abolished the commission and replaced it with a permanent Euro- 
pean Court of Human Rights. See infra note 46. 

7 A.D.T., para. 21. 
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re-ected the claim that criminal prosecution of a group of gay men for engaging in and 
videotaping consensual sadomasochistic sexual activity in a private home violated the 
Cenvention’s privacy clause.” 

The ECHR distinguished Laskey, however, accepting A.D.T.’s arguments that there was 
“neither organised activity nor any risk of injury in the present case,” and that the govern- 
ment had had no evidence to indicate that A.D.T. would have deliberately or inadvertently 
distributed the videotapes to the public.” The Court thus concluded that there had been 
ar interference with A.D.T.’s private life resulting both from his prosecution for gross inde- 
cency and from “the existence of legislation prohibiting consensual sexual acts between 
more than two men in private.”*° 

Turning to the question of whether the interference was justified, the ECHR applied its 
se-tled test for evaluating restrictions on privacy rights, inquiring whether the legislation at 
issue (1) is “in accordance with the law,” (2) has an aim that is legitimate under the second 
pzragraph of Article 8, and (3) is “necessary in a democratic society” to achieve that aim.” 
The parties agreed that the statutes met the first two parts of this test inasmuch as they were 
lezislatively fixed standards designed to protect public morals and also the rights and 
freedoms of others. As to the third prong of the test, the government argued that it was 
entitled to a broad margin of appreciation because of “the less intimate nature of group 
activities” and the “inevitable” likelihood of “such activities being publicised.” A.D.T. 
stressed, however, that under the statute a crime is committed whenever more than two 
men are present regardless of the additional number of individuals involved.” 

The Court accepted the United Kingdom’s position that “at some point, sexual activities 
can be carried out in such a manner that State interference may be justified,” but it held 
that that threshold had not been reached in the present case.** Emphasizing that A.D.T. 
“yas involved in sexual activities with a restricted number of friends in circumstances in 
which it was most unlikely that others would become aware of what was going on,” the 
ECHR reasoned that his engaging in sex with “up to four other men” was “genuinely 
‘private’” in nature.*® The Court thus adopted the same narrow margin of appreciation it 
had applied in three earlier decisions in which it had found the Convention’s privacy 
clause violated by criminal statutes proscribing sexual activity between only two consenting 
adult men in private.” 

Having framed the case in this light, the ECHR concluded that the United Kingdom had 
not advanced sufficient reasons to justify either A.D.T.’s prosecution or the legislation itself 
as necessary in a democratic society. It thus unanimously found a violation of Article 8 of 
tte Convention.” 

‘With respect to the violation of Article 14 in conjunction with Article 8, the ECHR noted 
tFat the Sexual Offences Acts of 1956 and 1967 did not contain corresponding restrictions 
of private sexual behavior between lesbian or heterosexual adults.” Having already found 


*8 Laskey v. United Kingdom, 1997-I Eur, Ct. H.R. 120. 


9 A.D.T., para. 22. The Court stressed that A.D.T. had not been charged with any criminal offense relating to 
the making or distribution of the tapes, that he had attempted to conceal his sexual orientation from the public, 
ard that he had expressed a desire for anonymity before the Court. Id., para. 25. 

% Id., para. 26. 

5! Id., para. 29. The ECHR first articulated this standard in Handyside v. United Kingdom, 24 Eur. Ct. H.R. (ser. 
A` at 22 (1976). 

 A.D.T., para. 35. 

53 Id., see id., para. 32. 

*4 Id., para. 37. 

%5 Id., para. 36. 

% Id., para. 377. 

37 Id.; see cases cited supra note 2. 

38 A.D.T., paras. 38-39. 

9 Id., paras. 18-19, 40. 
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a violation under Article 8, however, the Court unanimously held that it was not necessary 
to rule on A.D.T.’s claim that the United Kingdom had also violated the Convention’s 
nondiscrimination clause.” 


KOK KR 


The Salgueiro da Silva Mouta and A.D.T. judgments are noteworthy not only for their 
about-face from past European human rights jurisprudence concerning sexual-orientation 
issues, but also for what they portend for future legal and political developments concern- 
ing lesbian and gay rights in Europe. Each decision concerns the intersection of Article 8 
(private and family life) with Article 14 (nondiscrimination), yet there is a striking differ- 
ence in how the Court chose to address that intersection in the two cases. _ 

Salgueiro da Silva Mouta is the ECHR’s first pronouncement that discrimination on the 
basis of sexual orientation can violate the European Convention’s nondiscrimination ban. 
The Court had refused to address this issue in prior decisions, and the European Com- 
mission on Human Rights (now superseded by the European Court of Human Rights) ,* 
while entertaining such claims on the merits, had repeatedly held that laws disadvantaging 
gay men and lesbians were nondiscriminatory.* Given this history, the language used by 
the Court to rule in favor of the applicant is significant. Although Article 14 contains a 
nuanced test for discrimination—which is often difficult to meet—the unequivocal state- 
ment that denying custody because of an individual’s sexual orientation “is unacceptable 
under the Convention”® sends a strong message to all Council of Europe member states: 
many forms of sexual-orientation discrimination, particularly those founded on stereotypical 
beliefs about the behavior or abilities of lesbians or gay men, may no longer be acceptable.“ - 
Indeed, if any case might have tempted the Court to succumb to such beliefs itself, a child . 
custody dispute would have seemed to present a very likely candidate. 

Given the Court’s endorsement of a sexual-orientation nondiscrimination principle in 
Salgueiro da Silva Mouta, its decision in A.D.T. to base a Convention violation solely on 
Article 8 is surprising. The United Kingdom’s ban on group sex in private applied only to 
gay men and not to heterosexuals or lesbians. The Court thus could easily have applied the 
principles of its earlier judgment to criminal laws targeted exclusively at gay male sexual 
activity. By choosing the general privacy right instead, the ECHR adopted a ruling that 
protects all individuals, of either sex and whatever their sexual orientation. The Court’s 
choice also increases the likelihood that it will need to distinguish between private conduct 
immune from government regulation, and conduct that may be regulated even if it is fully 
or partly shielded from the public’s gaze.” 

A second noteworthy factor about these two ECHR judgments is the institutional and 
political milieu in which they were decided. This context includes, in particular, the recent 


4 Id., para. 41. 

îl See infra note 46 and accompanying text. 

4 See cases cited supra note 4 & infra note 47; but see Sutherland v. United Kingdom, App. No. 25186/94 (Eur. 
Comm’n H.R. July 1, 1997) (Commission report) (holding that 18-year age of consent for gay men and 16-year 
age of consent for heterosexuals and lesbians violates Convention’s nondiscrimination clause). 

* Salgueiro da Silva Mouta v. Portugal, App. No. 33290/96, para. 36 (Eur. Ct. H.R. Dec. 21, 1999). 

* It is uncertain whether the ECHR will build upon Salgueiro da Silva Mouta and find that distinctions based 
on sexual orientation, like those based on sex, religion, nationality, and legitimacy/illegitimacy, can be justified 
only by “overriding reasons.” See P. van Dijk & G. J. H. van Hoof, THEORY AND PRACTICE OF THE EUROPEAN 
CONVENTION ON HUMAN RIGHTS 727-29 (3d ed. 1998) (identifying these four grounds of discrimination as those 
that ECHR scrutinizes more strictly than others). The Court’s citation to Hoffmann v. Austria, 255-C Eur. Ct. H.R. 
(ser. A) at 58 (1993), a decision involving religious discrimination, see supra note 22, suggests that the Court may 
one day treat sexual orientation as what American constitutional lawyers would refer to as a suspect classification. 

* SeeDavid Feldman, The Developing Scope of Article 8 of the European Convention on Human Rights, 3 EUR. HUM. RTS. 
L. REV. 265, 265-73 (1997) (discussing ECHR’s expansive interpretation of the concept of “private life”). 
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abolition of the European Commission on Human Rights, the introduction of a new pro- 
tocol to the Convention guaranteeing an independent nondiscrimination right, and the 
adoption of regional legislation prohibiting sexual-orientation discrimination with the 
European Community (EC). 

First, pursuant to Protocol 11 to the Convention, the commission was phased out of exis- 
tence in 1998 and replaced by a new, permanent European Court of Human Rights.” In 
view of this change, it is noteworthy that the Court disregarded two decisions in which the 
ccmmission had reached results at odds with those in the instant cases. In the first of those 
decisions, the commission had rejected a challenge to the same statute at issue in A.D. T., 
ard in the other decision the commission had refused to recognize the rights of lesbian 
ard gay families.“ During the first four decades of the Convention’s operation, the several 
thousand admissibility decisions issued by the commission—versus the few hundred judg- 
ments issued by the Court during that same period—meant that the Court had in the past 
given at least respectful consideration to the commission’s reasoning. The failure to ac- 
knowledge in the present cases even the existence of contrary commission decisions sug- 
gests that the newly restructured Court will not shirk from finding human rights violations 
in areas that the commission had long seen as unobjecticnable. It also suggests that the 
Court is fully committed to interpreting the Convention as a “living instrument” that incor- 
porates changing European legal and social developments.“ 

Second, the Court’s interpretation of Article 14 in Salgueiro da Silva Mouta occurred at 
a Hime when the Council of Europe was debating whether to amend the Convention to 
provide an independent right to equal treatment under the law. Article 14 of the Conven- 
tion does not contain such aright. Rather, itis applicable only if the alleged discrimination 
relates to the exercise of one of the other substantive rights or freedoms protected by the 
Convention and its Protocols. Article 14’s limited scope led the Council of Europe on 
November 4, 2000, to open for signature Protocol No. 12 te the Convention, which would 

stablish a free-standing nondiscrimination right.” 

During the debates on Protocol No. 12, lesbian and gay advocacy groups argued that its 
text should include an express reference to “sexual orientation” as a status protected from 


“6 Protocol No. 11 to the Convention for the Protection of Human Rights and Fundamental Freedoms (ETS 
Mo. 155), opened for signature Nov. 5, 1994 (entered into force Nov. 1, 1998). For an analysis, see Andrew 
Drzemczewski, The European Human Rights Convention: Protocol No. 11—Entry into Force and First Year of Application, 
21 HUM. RTS. LJ. 1 (2000). 

*7 Johnson v. United Kingdom, 47 Eur. Comm’n H.R. Dec. & Rep. 72 (1986) (rejecting challenge to Sexual 
O-fences Act 1967 provision prohibiting private conduct in which two or more men “take part or are present”); 
Kerkhoven v. The Netherlands, App. No. 15666/89 (Eur. Comm’n H.R. May 19, 1992) (unpublished admissibility 
decision) (rejecting claim that relationship of a woman with the child of her long-term lesbian partner falls within 
the scope of family life or that government’s failure to grant parental rights to such a person is discriminatory). 
Admittedly, Kerkhoven—which involved the familial link between a nanbiological parent and her long-term 
pertner’s biological daughter—presented more difficult issues than Salgueiro da Silva Mouta. 

18 See, e.g., Selmouni v. France, App. No. 25803/94, para. 101 (Eur. Ct. H.R. July 28, 1999) (“the Convention is 
z iving instrument which must be interpreted in the light of present-day conditions”). 

® Thus, the Court has repeatedly held that Article 14 has “no independent existence” and merely complements 
the other substantive provisions of the Convention and its Protocols. See, e.z., Camp v. The Netherlands, App. No. 
2&369/95, para. 34 (Eur. Cr. H.R. Oct. 3, 2000). 

50 Protocol No. 12 to the Convention for the Protection of Human Rights and Fundamental Freedoms (ETS 
No. 177), opened for signature Nov. 4, 2000. Article 1 of the protocol states: 


The enjoyment of any right set forth by law shall be secured without discrimination on any ground such 
as sex, race, colour, language, religion, political or other opinion, national or social origin, association with 
a national minority, property, birth or other status. 


No one shall be discriminated against by any public authority on any ground such as those mentioned in 
paragraph 1. 


‘Te protocol will enter into force after ten member states of the Council of Europe have ratified it. Id., Art. 5, 
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discrimination.” The Council of Europe’s Steering Committee for Human Rights ulti- 
mately rejected this proposal. In astatementin the protocol’s Explanatory Report, however, 
the committee stressed that it declined to include “additional non-discrimination grounds 
(for example, physical or mental disability, sexual orientation or age)” not because it was 
unaware that such grounds “have become particularly important in today’s societies,” but 
because the list of grounds is not exhaustive and the “inclusion of any particular additional 
ground might give rise to unwarranted a contrario interpretations as regards discrimi- 
nation based on grounds not so included.” The committee then made a specific reference 
to Salgueiro da Silva Mouta to stress that the ECHR “has already applied Article 14 in rela- 
tion to discrimination grounds not explicitly mentioned in that provision.”” 

Protocol No. 12, when interpreted in light of the Explanatory Report, provides reinforce- 
ment from the Council of Europe’s political bodies for the ECHR’s treatment of sexual 
orientation as a status protected from discrimination. The Explanatory Report also poten- 
tially extends the impact of Salgueiro da Silva Mouta by endorsing the Court’s approach in 
the context of a new, independent right to equal treatment under the law. Moreover, even 
if some Council of Europe member states choose not to ratify Protocol No. 12, the Court’s 
jurisprudence interpreting the protocol is likely to influence its interpretation of Article 
14, which applies to all member states. 

The third significant institutional factor underlying the ECHR’s judgments in the two 
instant cases is the recent activity within the EC in the area of sexual-orientation discrimi- 
nation. Article 13 of the 1997 Treaty of Amsterdam authorized the EC Council to adopt 
legislation prohibiting discrimination on various grounds, including sexual orientation.” 
On November 27, 2000, the EC Council adopted the final version of a new directive man- 
dating equal treatment in employment.” The directive, which applies to both public and 
private employers, prohibits direct discrimination (disparate treatment), indirect discrimi- 
nation (disparate impact), and harassment based on religion, belief, disability, age, or sexual 
orientation in access to employment and occupations, including promotions, vocational 
training, employment conditions, and membership in organizations of workers, employers, 
and professionals.” The fifteen EC member states will have until December 2, 2003, to 
adopt whatever laws, regulations, and administrative provisions are needed in order to 
comply with the directive’s provisions dealing with sexual orientation, religion, and belief.” 

The new directive will significantly alter Europe’s legal landscape concerning sexual- 
orientation discrimination.” The directive will also become part of the acquis communautaire, 


îl Proposed Additional Protocol Broadening Article 14 of the European Convention: The Need for Express Inclusion of “Sexual 
Orientation” (Submission of the European Region of the International Lesbian and Gay Association to the Steering 
Committee on Human Rights, Council of Europe) (May 13, 1999), at<http://www.steff.suite.dk/art]4.htm>; see also 
Eur. Parl. Assembly Op. No. 216, Draft Protocol No. 12 to the European Convention on Human Rights (2000), at 
<http://stars.coe.fr/index_e.htm> (stating Assembly’s belief “that the enumeration of grounds in Article 141s, without 
being exhaustive, meant to list forms of discrimination which it regards as being especially odious. Consequently the 
ground ‘sexual orientation’ should be added [to the list of grounds in Protocol No. 12].”). 

* Explanatory Report to Protocol No. 12 to the Convention for the Protection of Human Rights and Funda- 
mental Freedoms, para. 20 (June 26, 2000), at<http://conventions.coe.int/treaty/en/Reports/Html/177.htm>. 

53 Td. 

“t Sixteen of the 41 member states did not sign the protocol on the date it was opened for signature. 

55 TREATY OF AMSTERDAM AMENDING THE TREATY ON EUROPEAN UNION, THE TREATIES ESTABLISHING THE 
EUROPEAN COMMUNITIES AND CERTAIN RELATED ACTS, Oct. 2, 1997, Art. 18, OJ. (C 340) 1 (1997), reprinted in 37 
ILM 56, 82 (1998). 

5 Council Directive 2000/78/EC of 27 Nov. 2000 Establishing a General Framework for Equal Treatment in 
Employmentand Occupation, 2000 O.J., (L303) 16. SeeRobert Wintemute, European Community Set to Ban Employment 
Discrimination, LESBIAN & GAY LAW NOTES (Nov. 2000), at <http://qrd.diversity.org.uk/qrd/usa/legal/Igin/11.00>. 

* Council Directive 2000/78/EC, supra note 56, Arts. 1-3. 

58 Id., Art. 18. Three additional years are allowed for implementing legislation concerning disability and age. 

% As of the end of 2000, 7 of the 15 EC member states, with a population of over 230 million people (or roughly 
two-thirds of the EC’s population), had not enacted legislation barring sexual orientation discrimination in 
employment. The 7 states are Austria, Belgium, Germany, Greece, Italy, Portugal, and the United Kingdom. 
Wintemute, supra note 56. 
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meaning that the thirteen countries seeking membership in the EC, including several east- 
ern European nations, must pass legislation implementing it ifand when they are admitted 
to the EC.™ These changes in national law are likely to interact dynamically with the Euro- 
pean human rights system, accelerating the pace of legal change that the ECHR considers 
essential to limiting the deference that it affords member states to act outside of the Euro- 
pean mainstream.” 

The Salgueiro da Silva Mouta and A.D.T. judgments suggest that the ECHR is emerging 
as a hospitable forum for claims relating to privacy and sexual-orientation discrimination. 
One must bear in mind, however, the ECHR’s repeated statements that national govern- 
ments are the primary guarantors of the rights protected by the Convention, and that the 
Court’s powers of judicial review merely supplement the mechanisms of redress available 
under domestic law. One should also consider the crushing workload facing a Court 
hearing cases from all forty-one member states,” inclucing eastern European nations 
w-iose traditions of protecting the human rights of minority groups are recent and fragile. 
Thais increasingly clogged docket may lead the Court to screen out at the admissibility stage 
complaints that raise significant and unsettled issues.™ 


LAURENCE R. HELFER 
Loyola Law School, Los Angeles 


National postal monopolies—international credit card billing—remailing restraints under Universal 
Postal Convention and European competition law 


DEUTSCHE POST AG V. GESELLSCHAFT FUR ZAHLUNGSSYSTEME MBH (GZS) and CITICORP KART- 
ENSERVICE GMBH. Joined cases C-147/97, C-148/97. At <http://www.curia.eu.int/en/ 
index.htm>. 

Court of Justice of the European Communities, February 10, 2000. 


“Remailing” refers to the practice of transmitting material from country A to country B 
sa that it can be mailed back to country A through the postal service of country B. Article 
25 of the Universal Postal Convention (UPC)' allows country A to refuse to deliver such 


Id. The 13 applicant countries are Bulgaria, Cyprus, Czech Republ.c, Estonia, Hungary, Latvia, Lithuania, 
Malta, Poland, Romania, Slovakia, Slovenia, and Turkey. Id. 


*! See, e.g., T. v. United Kingdom, App. No. 24724/94, para. 70 (Eur. Ct. H.R. Dec. 16, 1999) (“since the Conven- 
tion is a living instrument, it is legitimate when deciding whether a certain measure is acceptable under one of 
ite provisions to take account of the standards prevailing amongst the member States of the Council of Europe”). 

62 See, e.g., Sadik v. Greece, 1996-V Eur. Ct. H.R. 1638, para. 30; Andersson v. Sweden, 226-A Eur. Ct. H.R. (ser. 
As at 35 (1992) (Lagergren, J., dissenting in part on other grounds). 

* See Information Note on the Court’s Statistics, 1 January—31 August 2000, at <http://www.echr.coe.int/ 
B lingualDocuments/ Statisticalinformation(jan-sep2000).htm> (Sept. 28, 2000); Drzemczewski, supra note 46, at 9. 

“# One such complaint is Szivarvany v. Hungary, App. No. 35419/97 (Eur. Ct. H.R. May 12, 2000), in which the 
EOHR refused to hear a challenge to a decision of the Constitutional Court of Hungary that upheld a law refusing 
tc permit the registration of gay rights organizations where such organizetions did not exclude individuals under 
18 years of age from their membership. See Dec. 21/1996 on the Minimum Age for Membership of Homosexual- 
Criented Associations (Const. Ct. Hung. May 17, 1996) (English translazion on file with author). 

: The relevant version of Article 25 of the UPC for the present case is the 1989 version. This version reads as 
fcllows: 


(1) A member country shall not be bound to forward or deliver to the addressee letter-post items which 
senders resident in its territory post or cause to be posted in a foreign country with the object of profiting 
by the lower charges in force there. The same shall apply to such items posted in large quantities, whether 
or not such postings are made with a view to benefiting from lower charges. 


(2) Paragraph 1 shall be applied without distinction both to correspondence made up in the country where 
the sender resides and then carried across the frontier and to corres2>ondence made up in a foreign country. 


(3) The administration concerned may either return its items to origin or charge postage on the items at 
its internal rates. If the sender refuses to pay the postage, the item: may be disposed of in accordance with 
the internal legislation of the administration concerned. 
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mail, or to charge postage on the mailed items at country A’s internal rates, if the sender 
is located in country A and the items are posted in country B with the “object of profiting 
by the more favorable rate conditions in force there [i.e., in country B].”? The same right 
applies to such items posted in large quantities, regardless of whether profit from lower 
rates is the object. The Frankfurt/Main Regional Supreme Court (Oberlandesgericht) asked 
the European Court of Justice (ECJ) to decide whether exercising the right to demand 
postage at internal rates in cases of remailing violates the antimonopoly provisions of the 
Treaty Establishing the European Community.’ By holding that country A may charge 
internal rates only if the “terminal dues” that it receives from country Bare deducted from 
those rates, the EC] both limited the application of the UPC within the European Com- 
munity (EC) and made a significant statement regarding the relation between the EC 
Treaty and other treaties.* | 

Two cases involving Deutsche Post AG as plaintiff were consolidated. In the Citicorp case, 
the Citibank group had established a facility called Citicorp European Service Center (CESC) 
in Arnhem, the Netherlands, which printed out monthly credit card statements. The credit 
card receipts of German cardholders were collected and digitized in Frankfurt, and the 
data then electronically transmitted to the United States. There the statements were com- 
puted and transmitted electronically to the Armhem-based CESC, which printed the state- 
ments and mailed them to the German cardholders through the Dutch postal service, PTT 
Post BV (PTT). CESC paid PTT the postage for international mail at rates significantly 
lower than Germany’s internal postage rates. PTT transferred the mail to Deutsche Post, 
which delivered the statements to their addressees. As compensation for its service, Deutsche 
Post received the terminal dues transferred by PTT. To cover its losses, Deutsche Post 
demanded its internal postage from Citicorp, relying on Article 25 of the UPC. 

The GZS case is quite similar to the Citicorp case. GZS was responsible for preparing and 
transmitting statements to Mastercard/Eurocard holders in Germany. The data were col- 
lected in Germany and transferred to Denmark for processing. The printed statements 
were mailed through the Danish postal service and transferred to Deutsche Post, which 
delivered them to the German addressees. 

In both cases, Deutsche Post received only terminal dues from the foreign postal service, 
and now asserted the right to demand the internal postage under Article 25 of the UPC. The 
Regional Supreme Court stayed proceedings in both cases pending review of the question 
submitted to the EC] regarding interpretation of the monopoly provisions of the EC Treaty.’ 


(4) Amember country shall not be bound to accept, forward or deliver to the addressees letter-post items 
which senders post or cause to be posted in large quantities in a country other than the country in which they 
reside, The administration concerned may send back such items to origin or return them to the senders 
without repaying the prepaid charge. 

In its current 2001 version, Article 25 of the earlier UPC version was shifted to Article 43. Since the EC] applied 
the 1989 version, the provision is cited here as Article 25, not Article 43. Besides some technical changes, the 2001 
version of the UPC omitted the second sentence of paragraph 1 of the 1989 version, which extended the appli- 
cation of Article 25 to items posted in large quantities without regard to the intent of benefiting from lower charges. 

* Universal Postal Convention, amended by Sixth Additional Protocol to the Constitution of the Universal Postal 
Union, with General Regulations and the Universal Postal Convention, Sept. 15, 1999, Art. 43(1) (entered into 
force Jan. 1, 2001), at<http://www.upu.int> under “The UPU and Its Members; UPU Acts” [hereinafter UPC] 
(visited May 8, 2001). 

° TREATY ESTABLISHING THE EUROPEAN COMMUNITY, Mar. 25, 1957, 298 UNTS 11, as amended by TREATY OF 
AMSTERDAM, Oct. 2, 1997, O.J. (C 340) 1 (1997), reprinted in 37 ILM 56, 82 (1998) [hereinafter EC Treaty]. 

* Deutsche Post AG v. Gesellschaft für Zahlungssysteme mbH (GZS) and Citicorp Kartenservice GmbH [here- 
inafter Judgment]. Recent EC] cases and opinions of the advocate general are available online at <http:// 
www.curia.eu.int/en/index.htm>. 

5 Another German remailing case is on the EC]'s docket. In that case, a German subsidiary decided to have all 
advertisements mailed to its German customers by its Dutch parent. This case was referred to the EC] by the 
regional court (Landgericht) of Mainz. No. 11 HK.O 62/98 Kart. (LG Mainz Jan. 22, 1999), 10 EUROPAISCHES 
WIRTSCHAFTS- UND STEUERRECHT 395 (1999). 
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The core principle of the UPC is the obligation of each contracting state to deliver mail 
pcsted in another contracting state. The UPC’s original approach to compensation was 
based on the assumption that every letter calls for a response that would compensate for 
th=costs incurred in delivering the first letter. That assumption proved incorrect, particu- 
lary with regard to bulk mailing, which prompted the introduction of so-called terminal 
dues, fees collected by one postal administration from another for the delivery of inter- 
nztional mail. Because the original level of those terminal dues proved to be insufficient, 
in _995 sixteen contracting states agreed to increase the dues until they reached the level 
of 30 percent of their internal postal rates in 2001.’ The remailing conflict decided here 
arse before that increase became effective. Deutsche Post accordingly suffered a con- 
sid=rable loss that could not be compensated for by the as yet unchanged terminal dues.* 

4gainst this background, the EC] was asked to decide whether national legislation trans- 
forming Article 25 of the UPC into national law, resulting in enabling a national postal 
service with a statutory monopoly to demand postage at its internal rates, is compatible with 
Article 86(1) of the EC Treaty. The EC] addressed two preliminary questions: first, whether 
a national postal service such as Deutsche Post, which enjoys exclusive rights regarding the 
ccHection and delivery of mail, must be “regarded as an undertaking to which the Member 
State concerned has granted exclusive rights within the meaning of Article 90(1) [now Art. 
8€ 1)]” of the EC Treaty;’ and second, whether an undertaking that has a statutory monop- 
oly can “be regarded as holding a dominant position within the meaning of Article 86 [now 
Arr. 82]” of the EC Treaty.”° 

The ECJ held that Deutsche Post has “a statutory monopoly over a substantial part of the 
ccmmon market” and “may be regarded as holding a dominant position within the mean- 
ing of Article 86 [now Art. 82] of the [EC] Treaty.” The Court accordingly found an im- 
manent danger of abuse of this “dominant position resulting from the exclusive right 
granted” to Deutsche Post. This situation in itself does not render the application of 
Az: icle 25 of the UPC by Deutsche Post illegal. Instead, the EC] asked whether exercising 
the rights deriving from Article 25 can be justified by the duties Deutsche Post must per- 
form under the UPC. Undertakings entrusted with providing services of general economic 
imt2rest are subject to the competition rules only insofar as their application would not 
_ obstruct these bodies’ performance of their assigned tasks. 


* Article 2(1) of the UPC, supra note 2, former Article 1(1). In the current 2001 version, this provision reads as 
. foTows: 


The principle of the freedom of transit is set forth in article 1 of the Constitution. It shall carry with it the 
obligation for each postal administration to forward always by the quickest routes and the most secure means 
which it uses for its own items, closed mails and à découvert letter-post items which are passed to it by another 
postal administration. 


“Agreement on Remuneration of Mandatory Delivery Systems of Cross Border Mails [REIMS J], Dec. 13, 1995, 
126 OJ. (C 42) 7. 

=In 1997 ten EC member states signed the REIMS II agreement creating a shorter transitional period, Article 
2E “now Article 43) of the UPC will no longer apply as soon as the end cf that period is reached. Agreement of 
Jar 9, 1997, 1998 OJ. (C 53) 3 & 1998 OJ. (C 371) 7. With the increased level of compensation to be received 
fren the postal administration of the sending state, financial losses will be substantially reduced and the receiving 
state’s postal administration will no longer need to exercise its Article 2 rights against the sender of remailed 
iteras. The Netherlands, however, one of the EC member states affected dy the case discussed here, did not sign 
RE MSI, and accordingly the judgment in the instant case will continue tc apply with respect to mail originating 
thare. For a detailed statement on the position of the European Commission on REIMS II, see Commission Deci- 
sien 99/695, 1999 O.J. (L 275) 17, at<http://europa.eu.int/eur-lex/en/iif/dat/1999/en_399D0695.html>. 

€ Judgment, supra note 4, para. 37. 

© Id., para. 38. 
` P Id., para. 57. 

® Id., para. 48. 
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In his opinion submitted to the Court, the advocate general” determined that a monop- 
oly holder must not be permitted to demand its internal postage in addition to that charged 
by the postal service of the country of origin. That practice would pose a considerable 
obstacle to free trade between the EC member states. Finding that Article 25 of the UPC 
conflicts with the EC Treaty, the advocate general concluded that this article cannot be 
applied within the European Community.” 

The Court did not go so far. It held that “performance of the obligations flowing from 
the UPC is... in itself a service of general economic interest within the meaning of Article 
90(2) [now Art. 86(2)] of the [EC] Treaty.”” Failure to perform this obligation would jeop- 
ardize the exchange of international mail. In this light, the Court sought to balance the 
consequences of strictly applying the EC Treaty’s competition rules against the importance 
of Article 1 of the UPC. It examined the extent to which the exercise of rights granted by 
Article 25 of the UPC “is necessary to enable a body [such as Deutsche Post AG] to perform 
its task of general interest pursuant to the obligations flowing from the UPC and, in par- 
ticular, to operate under economically acceptable conditions.” The purpose of this test 
was to avoid a situation in which the monopoly holder could abuse its dominant position 
“to the detriment of users of postal services.”"” 

The Court concluded that a postal service cannot both bear the costs resulting from the 
performance of its duties under Article 1 of the UPC and suffer the losses resulting from 
widespread remailing. Therefore, postal services like Deutsche Post are justified in treating 
remailed items as internal mail and charging internal postage rates under Article 25 of the 
UPC. Instead of concluding the case at this point, however, the Court limited the result: 
Articles 82 and 90(1) of the EC Treaty, it held, will be satisfied only if the monopoly holder 
deducts the terminal dues from the internal postage demanded under Article 25. 


kok okk 


The EC] essentially based its holding on an acknowledgment of the need for some 
compensation for the performance of services of general economic interest. Significantly, 
the Court emphasized the importance of the obligation under Article 1 of the UPC to 
ensure the delivery of international mail. This focus on obligations under the UPG, rather 
than on the effectiveness of a national postal service’s performance of its various tasks while 
maintaining affordable postal rates, is a new development that distinguishes the present 
case from previous discussions of statutory monopoly postal services.” 

The Court hinted at its understanding of the international postal system as established 
by the UPC in remarking “that the UPC proceeds on the basis of a market in letter-post 
where the postal services of the various Contracting States of the Universal Postal Union 
are notin competition.” This language can be interpreted as underscoring a fundamental 
difference between the UPC and the EC Treaty. Under the latter, free and unhindered 
competition is a key priority. The former disregards competition and focuses on coop- 
eration by national postal services. The Court in effect closed the gap by limiting the 
application ofa right under the UPC that appeared to violate the EC Treaty’s competition 
rules. The deduction of terminal dues is not required by the UPG; rather, it represents an 
attempt to accommodate the antimonopoly policies of the EC Treaty. 


8 Antonio La Pergola. 

14 Opinion of the Advocate General, supra note 4, paras. 23, 30. 

15 Judgment, supra note 4, para. 44. 

16 Td., para. 49. 

1 Td., para. 48. 

!8 Erik KieBling, Deutsche Post AG versus Remailing, 46 WETTBEWERB IN RECHT UND PRAXIS 368, 370 (2000). 
19 Judgment, supra note 4, para. 42. 
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The EC] case discussed here again raises the question of how the courts should deal with 
ar. apparent conflict between a broad global convention and the EC Treaty. A comparison 
of the Mainz regional court’s position” and the EC]’s shows that their approaches to 
Article 25 of the UPC are both similar and different. Botk courts limited Article 25 so as 
to comply with EC Treaty demands. They differed, however, in the way they tried to effect 
that limitation. The ECJ left the requirements of Article 25 untouched but restricted the 
postal services to the extent of no longer permitting them to apply its legal consequences 
to their full extent to cross-border remailing within the Eurcpean Community. The German 
regional court, in contrast, narrowed the scope of Article 25 by giving the term “sender” 
a new interpretation. That interpretation would limit the pplication of Article 25 to mail 
that is either already printed out or at least essentially procuced in the first state, and sub- 
sequently transferred to the second state to be remailed to the first state. 

Which approach is preferable? The goal should be to accommodate the needs under- 
lving both apparently conflicting policies.” From the European perspective, the dominant 
need is to ensure unfettered exercise of the freedoms that lie at the core of the EC Treaty. 
From the perspective of public international law, a reinterpretation of conventions that 
unilaterally limits their scope should be avoided. Such limitations bear the risk of no longer 
reflecting the intent of the contracting states (inside or, more important, outside the EC), 
especially if a more restrictive reading cannot be deduced from the wording of the con- 
vention. However, an interpretation of the relevant international convention that limits 
itself to a narrower reading of the wording is more likely tc remain within the scope of ex- 
pected understandings of that convention and the provisions in question. This conclusion 
seems particularly sound where the decision attempts to come to grips with. the implica- 
tions of globalized economic activity that has itself resulted in some measure from liberal- 
izing trade arrangements around the world. 

The foregoing argument supports the German regional court's approach. Applied to the 
two cases the EC] was asked to decide, the result would have been different. In the Citicorp 
czse, it cannot be argued that the credit card statements were “essentially produced” in 
Germany, since they were computed in the United States and transmitted to the Nether- 
lands. Even in the GZS case, a substantial part of the work was performed not in Germany, 
bat in Denmark, where the statements were “drawn up, printed out, placed in envelopes 
and then handed over to the Danish post office.”” In both cases, therefore, the sender under 
the new interpretation of that term would be found outside Germany. The remailing situa- 
tion would not occur and Deutsche Post could not assert rigats under Article 25 of the UPC. 

Be that as it may, the remailing case reflects the EC]'s attempt to reconcile the general 
economic interests of traditional public services with the challenges of globalization. Al- 
tough the Court in this specific case allowed limited protection for the monopoly holder, 
tke general economic interests at issue were protected by the global UPC, whereas the 
regional EC Treaty supported liberalization. This configuration differs from the usual pat- 
tern of national or regional attempts to limit liberalization -equired by global conventions. 


JULIANE KOKOTT AND SEBASTIAN HORSTEN 
University of St. Gallen 


20 See No. 11 HK.O 62/98 Kart., supra note 5. 

2?! Another current issue regarding the relation between European law and international conventions is the 
dispute over how the rules of the World Trade Organization are to be applied within the European Community. 
Cese C-149/96, Portugal v. Council, 1999 ECR ]~8395; Patricia Egli & Juliane Kokott, Case Report: Portuguese 
Republic v. Council of the European Union (Judgment), 94 AJIL 740 (2000); see also JUDSON OSTERHOUDT 
BERKEY, THE EUROPEAN COURT OF JUSTICE AND DIRECT EFFECT FOR THE GATT: A QUESTION WORTH REVISITING 
(Harvard Jean Monnet Working Papers No. 3/98, 1998). 

2 Judgment, supra note 4, para. 24. 
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Extradition—UN Convention Against Torture—Foreign Affairs Reform and Restructuring Act of 
1998—Administrative Procedure Act 


CORNEJO-BARRETO V. SEIFERT. 218 F.3d 1004. 
U.S. Court of Appeals, 9th Cir., July 11, 2000. 


In Cornejo-Barreto v. Seifert,’ the United States Court of Appeals for the Ninth Circuit ruled 
for the first time that a person who has been certified for extradition by an extradition 
magistrate and ordered surrendered by the secretary of state, and who claims to be in 
danger of being tortured if extradited, may obtain judicial review of the secretary of state’s 
decision to extradite. 

In 1988 the United States signed the United Nations Convention Against Torture and 
Other Forms of Cruel, Inhuman or Degrading Treatment or Punishment.’ Article 3 of the 
Convention provides that “[n]o State Party shall expel, return (‘refouler’) or extradite a 
person to another State where there are substantial grounds for believing that he would 
be in danger of being subjected to torture.” In 1990 the Senate gave its advice and consent 
to the Convention, subject to various reservations, understandings, and declarations.* 
Among the declarations was that the Convention is not self-executing. 

This declaration had the effect of preserving the long-standing rule of noninquiry, pur- 
suant to which courts in extradition cases may not examine the requesting country’s crimi- 
nal justice system or take into account the possibility that the accused will be mistreated 
upon surrender.’ Such considerations are left solely to the secretary of state.® 

The Senate’s declaration was also consistent with the existing statutes that govern extra- 
dition. By statute, after an extradition magistrate has certified an accused for extradition, 
the secretary of state makes the determination whether or not to sign the warrant of sur- 
render.’ Courts have invariably held that the secretary of state’s determination to issue a 
warrant of surrender is not reviewable by the judicial branch.® 

The Convention entered into force as a treaty of the United States in 1994. In 1998, as 
part of the Foreign Affairs Reform and Restructuring Act,’ Congress enacted legislation 
implementing Article 3 of the Convention. The Act directed the heads of the appropriate 
U.S. agencies to “prescribe regulations to implement the obligations of the United States 
under Article 3” of the Convention, “subject to any reservations, understandings, declara- 
tions, and provisos contained in the United States Senate resolution of ratification of the 
Convention.””” 


* 218 F.3d 1004 (9th Cir. 2000). 

? Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Dec. 10, 
1984, 1465 UNTS 85, 23 ILM 1027 (1984), modified in 24 ILM 535 (1985) (entered into force for the United States 
Nov. 20, 1994) [hereinafter Torture Convention or Convention]. 

* Id., Art. 3(1). “Torture” is defined in the Convention as any act committed by, at the instigation of, or with the 
consent or acquiescence ofa public official or other person acting in an official capacity “by which severe pain or 
suffering, whether physical or mental, is intentionally inflicted on a person for” such purposes as obtaining a con- 
fession, punishing the person, or intimidating the person. Id., Art. 1(1). 

*136 CONG. REC. $17486-01, *$17491-92 (1990), 1990 WL 168442; see also Marian Nash Leich, Contemporary 
Practice of the United States, 85 AJIL 334, 335-37 (1991). 

5 See Jacques Semmelman, Federal Courts, the Constitution and the Rule of Non-Inquiry in International Extradition 
Proceedings, 76 CORNELL L. REV. 1198 (1991); of John Quigley, The Rule of Non-Inquiry and Human Rights Treaties, 
45 CATH. U. L. REV. 1213 (1996) (arguing that human rights treaties supersede rule of noninquiry). 

ê See, e.g., Emami v. District Court, 834 F.2d 1444, 1454 (9th Cir. 1987); Demjanjuk v. Petrovsky, 776 F.2d 571, 
584 (6th Cir. 1985), cert. denied, 475 U.S. 1016 (1986). 

718 U.S.C, §3186 (1994). 

8 See, e.g., Escobedo v. United States, 623 F.2d 1098, 1105 (5th Cir.), cert. denied, 449 U.S. 1036 (1980); Peroff 
v. Hylton, 563 F.2d 1099, 1102-03 (4th Cir. 1977); Shapiro v. Sec’y of State, 499 F.2d 527, 531 (D.C. Cir. 1974), 
aff'd sub nom. Commissioner v. Shapiro, 424 U.S. 614 (1976). 

* Foreign Affairs Reform and Restructuring Act of 1998, Pub. L. No. 105-277, §2242, 1999 U.S.C.C.A.N. (112 
Stat. 2681) 871 [hereinafter FARR Act or Act]. 

1 Id. §2242(b) (emphasis added). 
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In addition to expressly incorporating the Senate’s declarations, the FARR Act contains 
language thai further manifests the intent of Congress not to confer jurisdiction on the 
courts to review agencies’ compliance with the Convention. The Act provides that “nothing 
in this section shall be construed as providing any court jurisdiction to consider or review 
claims raised under the Convention or this section,” except in one specified instance 
urrelated to extradition.” The Act also provides that “no zourt shall have jurisdiction to 
review the regulations adopted to implement this section.?” 

The Department of State implemented its responsibility under the FARR Act by adopting 
rezulations that set forth, in general terms, procedures within the department for re- 
viewing and deciding challenges to extradition based upon allegations of anticipated 
torture.” The regulations expressly provide that “[d]ecisions of the Secretary concerning 
surrender of fugitives for extradition are’ matters of executive discretion not subject to 
judicial review.” 

Despite these efforts by the executive and legislative brznches not to alter the law that 
precludes judicial review of the secretary of state's decision to extradite, the Ninth Circuit 
ruled in Cornejo-Barreto that, where the accused claims a likelihood of torture, the federal 
courts are now authorized to review the secretary of state’s decision to extradite. 

In Cornejo-Barreto, the accused had been charged in Mexico with homicide and other 
violent crimes. He was arrested in the United States and held for extradition to Mexico. He 
invoked Article 3 of the Torture Convention as his basis for resisting extradition. He 
claimed Mexican authorities had tortured him in the past and were likely to torture him 
again if he were surrendered. He argued that the Convention barred his extradition. 

Over the government’s objection, the extradition magistrate conducted a comprehensive 
evidentiary hearing at which the accused was permitted to testify about his torture at the 
hands of Mexican police. He was also permitted to call expert witnesses who testified that 
his medical and psychological condition was consistent with his allegations of torture. In 
addition, he was allowed to submit documented reports of torture in Mexico as further 
corroboration of his claims. 

The extradition magistrate found that the accused was “likely to be tortured” if surren- 
dered to Mexico.” The magistrate ruled, however, that as a matter of law an extradition 
magistrate’s role is confined to determining whether there is probable cause to believe the 
accused committed the crimes charged. On that basis the extradition magistrate certified 
the accused for extradition. 

The accused filed a petition for a writ of habeas corpus. The district court denied the 
petition, finding that Article 3 of the Convention is not self-executing and therefore may 
nct be invoked in court as a basis for opposing extraditior.. 

Ən appeal, the Ninth Circuit affirmed the denial but directed that it be without preju- 
dize to the filing of a new petition in the event the secretzry of state signs the warrant of 
surrender. The court ruled that under that circumstance, a federal district court could 
review the secretary’s decision to extradite. The review would assess the secretary’s decision 
for its compliance with Article 3 of the Convention. A finding that the secretary’s decision 
wes arbitrary, capricious, or an abuse of discretion would zequire the court to vacate the 
werrant of surrender. 

Ruling that it did not have to reach the issue of selfexecution because the FARR Act 
implemented Article 3 in the extradition context, the court based its decision on the 


! Td. §2242 (d). The exception is “as part of the review of a final order of removal pursuant to section 242 of the 
Immigration and Nationality Act (8 U.S.C. §1252).” Ia. 

? Td. 

3 22 C.F.R. §§95.1-95.4 (2000). 

* Id. §95.4. 

> Cornejo-Barreto, 218 F.3d at 1007. 
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Administrative Procedure Act,’ which provides for judicial review by federal courts of 
“final agency action for which there is no other adequate remedy in a court.”!” Under the 
APA, final agency actions are subject to review except under two circumstances: (1) where 
“statutes preclude judicial review”; and (2) where “agency action is committed to agency 
discretion by law.”** As a result, the secretary of state’s determination whether or not to 
extradite despite a Torture Convention claim would be subject to judicial review unless it 
fell under one of these two statutory exceptions. 

The court ruled that no statute precludes judicial review. While the FARR Act provides 
that “no court shall have jurisdiction to review the regulations adopted to implement this 
section,””® that provision prohibits judicial review of the regulatory scheme established by 
the secretary of state; it does not prohibit judicial review of the secretary’s application of 
the regulations in a particular case. 

The court then turned to the APA’s second exception to judicial review—whether the 
agency action is committed to agency discretion by law. The court found that the FARR Act 
imposes “a clear and nondiscretionary duty”” to implement Article 3 of the Convention: 
“the agencies responsible for carrying out expulsion, extradition, and other involuntary 
returns, must ensure that those subject to their actions may not be returned if they are 
likely to face torture.”*’ Given the mandatory nature of this directive, agency action is not 
discretionary. As a result, judicial review is not precluded by the APA’s second exception. 

Finding that neither exception applied, the court concluded that the APA authorized 
judicial review. The court ruled that “[a]n extraditee ordered extradited by the Secretary 
of State who fears torture upon surrender” may assert a claim “that the Secretary of State 
has breached her duty, imposed by the FARR Act, to implement Article 3 of the Torture 
Convention.” The court further ruled that “[c]ourts reviewing such petitions will be 
required to set aside the Secretary’s extradition decisions if they are found to be ‘arbitrary, 
capricious, an abuse of discretion, or otherwise not in accordance with law.’”” 

However, since the APA allows for review only of final agency action, the court held that a 
challenge to the secretary’s determination would not become ripe for judicial review until 
after the secretary decides to surrender a fugitive who alleges he or she is likely to face torture. 

In a separate opinion that concurred in the outcome (the affirmance of the district court’s 
denial of the habeas corpus petition), but that was tantamount to a dissent, Judge Kozinski 
wrote that the district court lacked jurisdiction to consider the petitioner’s claim under the 
Torture Convention, for two reasons. First, the FARR Act does not authorize judicial en- 
forcement of the Convention. Second, the Convention is not self-executing. 

Judge Kozinski relied on a district court decision, Sandhu v. Burke, which had rejected 
a claim that the Torture Convention authorizes a court to deny extradition. The Sandhu 
court had held that nothing in the FARR Act confers authority upon the judiciary to en- 
force the Convention; indeed, the Act expressly provides to the contrary. 


KOK ok ok 


The Cornejo-Barreto decision is noteworthy in two respects. First, it relies upon the Torture 
Convention as a basis for overriding the rule of noninquiry. Second, and even more sig- 


16 5 U.S.C. §§551-559, 701-706 (1994) [hereinafter APA]. 

” Td. §704. 

18 Td. $701 (a). 

1? Cornejo-Barreto, 218 F.3d at 1013 (quoting FARR Act, supra note 9, §2242(d)). 

% Td. at 1014. 

41 Td. 

* Id. at 1016-17. 

3 Id. at 1015 (quoting 5 U.S.C. §706(2) (a) (1994)). 

*4 Sandhu v. Burke, No. 97 Civ. 4608 (JGK), 2000 U.S. Dist. LEXIS 3584 (S.D.NLY. Feb. 7, 2000). 
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nificantly, the decision represents the first time a court hzs ruled it has the authority to 
review the secretary ofstate’s decision to extradite. Techniczlly, these rulings are dicta. The 
holding is that the issue does not become ripe for review urtil the secretary of state makes 
a cetermination. Nonetheless, the Ninth Circuit made very plain how the district court 
should proceed when the issue becomes ripe. 

In concluding that the FARR Act did not preclude judicial review, the Ninth Circuit failed 
to consider the effect either of the provision of the Act that states that “nothing in this sec- 
tion shall be construed as providing any court jurisdiction to consider or review claims 
raised under the Convention or this section,”” or of the provision of the Act that incorpo- 
rates the Senate’s declarations (one of which states that the Convention is notself-executing). 
' Whether these provisions expressly preclude judicial review, or whether their literal word- 
ing falls short of express preclusion and establishes only that the Act does not conferjuris- 
diction on the courts to review the secretary’s decisions, need not be resolved. To preclude 

judicial review, a statute does not have to prohibit it expressly. Judicial review is disallowed 
when there is a sufficiently strong indication that Congress intended to preclude it.” 

By ignoring provisions of the Act, the Ninth Circuit created the impression that Congress 
had not intended to preclude judicial review of the secretary of state’s determination. Yet, 
a fair reading of the Act leads to the opposite conclusion: that the long-standing practice, 
which precludes judicial review, was meant to be preserved. Given this legislative intent, 
the APA does not provide a basis for authorizing judicial review of the secretary’s decision | 
to 2xtradite. 

In sum, the Ninth Circuit’s 2-1 decision is subject to serious criticism. Other courts are 
not likely to follow it. 


JACQUES.SEMMELMAN 
Curtis, Mallet-Prevost, Colt & Mosle LLP 


Jurisdiction—constitutionality of U.S. state’s jurisdiction over criminal acts occurring on the high 
seas—consistency of such jurisdiction with international law—effects doctrine 


STATE V. STEPANSKY. 761 So. 2d 1027 (Fla.), cert. denied, 121 S.Ct. 385 (2000). 
Su >reme Court of Florida, April 20, 2000. 


The State of Florida charged Matthew Stepansky with felonies occurring on a foreign-flag 
cruise ship while on the high seas. The state based jurisdicticn on Section (3) (d) of Florida 
stazute 910.006 (“State Special Maritime Criminal Jurisdiction”) ,' which provides: 


The special maritime criminal jurisdiction of the state extends to acts or omissions 
on board a ship outside of the state under any of the following circumstances: 


(d) The act or omission occurs during a voyage on which over half of the revenue 
passengers on board the ship originally embarked and flan to finally disembark in this 
state, without regard to intermediate stopovers. 


In a 5-2 decision, the Florida Supreme Court (per Pariente, J.) upheld the statute on the 
grounds that (1) Florida could exercise jurisdiction concurrently with the federal govern- 
ment and (2) jurisdiction in this case was consistent with the effects doctrine.’ 


= FARR Act, supra note 9, §2242(d). 
% See Bowen v. Mich. Acad. of Family Physicians, 476 U.S. 667, 671 (1983); Block v. Cmty. Nutrition Inst., 467 
U.S 340, 345 (1984); Abbott Labs. v. Gardner, 387 U.S. 136, 141 (1967). 


1 FLA. STAT. ch. 910.006 (2900). 
? State v. Steparsky, 761 So. 2d 1027 (Fla.), cert. denied, 121 S.Ct. 385 (2000); see Sean D. Murphy, Contemporary 
Practice of the United States, 94 AJIL 536 (2000). 
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Stepansky allegedly committed burglary and attempted sexual battery while on a cruise 
ship that was in international waters of the Atlantic Ocean. Both Stepansky and the victim 
were U.S. citizens, but neither was domiciled or resident in Florida. The cruise ship was 
registered in Liberia and owned by Premier Cruise Lines, Ltd., of the British West Indies. 
The cruise was a round-trip beginning and ending in Port Canaveral, Florida. 

On the ship’s return to Florida, Stepansky was arrested by Florida authorities and charged 
under Florida statute 910.006. He moved to dismiss on jurisdictional grounds, claiming 
that Florida had no authority to enact the statute on which jurisdiction was based and that 
the statute conflicted with the U.S. Constitution. The motion was denied by the trial court, 
but the Fifth District Court of Appeal granted a writ of prohibition, effectively reversing, 
on the ground that the statute authorizing jurisdiction violated the Treaty Clause of the 
U.S. Constitution.’ The state appealed to the Florida Supreme Court. 

The court began by laying out a number of interpretive principles, starting with the maxim 
that all statutes come to the court with a strong presumption of constitutionality.* It then 
noted that, under the U. S. Constitution, the states have all “powers not delegated to the 
United States.” Finally, it pointed out that the states are the primary locus for defining and 
prosecuting crimes® and that, even where the federal government has exercised such 
powers, the two regimes are ordinarily viewed as concurrent.’ 

The court then responded to Stepansky’s various arguments that this particular exercise 
of state criminal jurisdiction was unconstitutional. It categorized them under three headings: 
the authority of Congress to define crimes committed on the high seas,° the Treaty Clause,” 
and the power of federal courts to hear cases in admiralty and maritime jurisdiction.” 

The first of the three arguments was dismissed with the brevity it presumably deserved. 
Once one acknowledges the existence of concurrent jurisdiction, the grant of power to 
Congress to do something creates no obstacle in and of itself to the authority of states to 
act. The court drew a parallel between Congress’s power to define crimes on the high seas 
and its power to punish crimes against the law of nations. The U.S. Supreme Court has 
found the latter to authorize—indeed, to obligate—the federal government to punish the 
counterfeiting of foreign currency. This federal authority does not, however, prevent states 
from criminalizing the same activity under their general police powers.” 

The last of the three arguments considered by the Florida Supreme Court——based on the 
constitutional grant of jurisdiction to the federal courts—is also relatively weak. Such a 
grant of federal power is not itself a withdrawal or preemption of state power. The federal 
implementing statute specifically recognizes that the federal courts have exclusive 


3 U.S. CONST. Art. I, §10. 

t The court cited its own precedent of State v. Stalder, 630 So. 2d 1072 (Fla. 1994). See also Eastern Enterprises 
v. Apfel, 524 U.S. 498, 524 (1998) (same maxim). 

5 U.S. CONST. Amend. X. 

ê In this context, the court cited United States v. Lopez, 514 U.S. 549 (1995), one of a string of recent U.S. 
Supreme Court cases applying federalism doctrine to declare invalid an attempted exercise of federal power, in 
this case to criminalize gun possession in the vicinity of schools. State v. Stepansky, 761 So. 2d at 1030. 

7 Citing Skiriotes v. Florida, 313 U.S. 69 (1941). 

8 U.S. CONST. Art. I, §8, cl. 10 (granting Congress the power to.“define and punish Piracies and Felonies com- 
mitted on the high Seas”). 

* In its discussion of this issue, the court rightly refers to the U.S. Constitution Art. I, §10, cl. 1, which declares 
that “[n]o State shall enter into any Treaty, Alliance, or Confederation.” In an earlier portion of its opinion, how- 
ever——where it introduces the three headings for discussing Stepansky’s arguments-——the court cites this section 
but describes it in text as “the provision granting the federal government the power to enter treaties,” State v. 
Stepansky, 761 So. 2d at 1031. This description appears to relate to Art. II, §2, cl. 2, a provision that is not directly 
at issue in Stepansky. 

10 U.S. CONST. Art. III, §2, cl. 1. 

! United States v. Arjona, 120 U.S. 479, 487 (1887) (the authority of the United States “does not prevent a state 
from providing for the punishment of the same thing”), cited in State v. Stepansky, 761 So. 2d at 1031. 
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jurisdiction over federal crimes, but that this jurisdiction is not in derogation of state 
courts’ jurisdiction to try cases under their own laws.’* Witn regard to crimes committed 
onshipboard, the relevant federal statutes obviously overlap with state statutes when crimes 
are committed on board ships within the state’s territorial waters, and there does not 
appear to have ever been any challenge to concurrent jurisdiction in that context. 

A related, and somewhat more plausible, approach concerns the possibility of pre- 
emption based on federal statutes (or regulations). Federal action can preempt state action, 
and thus abrogate it under the Supremacy Clause,” either because the federal government 
has occupied the field or because there is a conflict betwezn the two legal regimes. The 
fommer basis for preemption is clearly inapplicable if we construe the relevant field as 
criminal] law. Moreover, as the Stepansky court noted, even if we construe the field as mari- 
time law, the U.S. Supreme Court has recognized that “though Congress has acted in the 
admiralty area, state regulation is permissible, absent a clear conflict with the federal law.”* 
Fir.ally, if we define a field of “criminal-law jurisdiction over actions aboard ships,” this field 
is not one in which there exists a “scheme of comprehensive federal regulations . . . so 
pervasive as to give rise to a reasonable inference that Congress intended to preempt most 
staie legislation.” The Florida Supreme Court also cited its own precedent of Keen v. 
State, which upheld state jurisdiction to prosecute a murder that occurred on the high 
seas. Although state authority in that case had rested on a different jurisdictional basis, the 
court similarly held that “the grant of criminal maritime jurisdiction to the federal courts 
in 18 U.S.C. §7 is concurrent rather than exclusive.” 

The other possible basis for preemption is that state law conflicts with federal law. The 
court dismissed this option quickly because the Florida statute, by its own terms, applies 
on_y to acts that are also criminal under federal law. Furthermore, the potential for 
conflict in application is minimized by two other provisions of the Florida statute. First, the 
stazute includes a non bis in idem provision.” Second, the statute is explicitly structured as 
a residual form of jurisdiction. The Florida attorney general is instructed to ensure that the 
stazute is applied in a way that does not “assert priority over or otherwise interfere with the 
exercise of criminal jurisdiction by the United States, the fag state, or the state in whose 
territory an act or omission occurs.””° 


* 18 U.S.C. §3231 (1994). 

1 U.S. CONST. Art. VI, cl. 2. 

* Askew v. American Waterways Operators, Inc., 411 U.S. 325, 341 (1972). See United States v. Locke, 529 U.S. 
89 +2000), in which the Court relied on the more nuanced conflict-prezmption approach, leaving open the 
poszibility that some of the state’s regulation of oil tankers might be constitutional. For an analysis of Locke, see 
Patrick O. Gudridge, Case Report: United States v. Locke, 94 AJIL 745 (2CG0). 

© State v. Stepansky, 761 So. 2d at 1034 (citing Locke and Ray v. Atlantic Richfield Co., 435 U.S. 151 (1978)). 

1€ 504 So, 2d 396 (Fla. 1987). In that case, the basis for jurisdiction was territorial. The prosecution alleged that 
the premeditation that was an essential element of the crime had occurred within Florida. Id. at 398-99. 

* State v. Stepansky, 761 So. 2d at 1034. 

** The application of Florida criminal law is limited to cases in which “the criminal laws of the United States 
proaibit substantially the same act or omission on board ships of the Unitec States registry outside of the territory 
of the United States.” FLA. STAT. ch. 910.006(4). Since the 1989 enactment of the Florida statute, new federal law 
has been enacted that extends federal jurisdiction to the actions of Stepansxy and to some—but not all—acts and 
omssions covered by the Florida statute. See 18 U.S.C. §7(8) (1994) (extending special maritime and territorial 
jurisdiction of the United States to include “[t]o the extent permitted by international law, any foreign vessel 
dur-ng a voyage having a scheduled departure from or arrival in the United States with respect to an offense 
committed by or against a national of the United States”); see generally infra text accompanying notes 39-43. 

* FLA. STAT. ch. 910.006 (4) (“[n]o person shall be tried under this section if that person has been tried in good 
faith by another state for substantially the same act or omission,” with “state” being defined under the statute, id. 
ch. 310.006(2) (c), as meaning “any foreign state, the United States or any state, territory, possession, or common- 
wealth thereof, or the District of Columbia”). Note that U.S. constitutional law, by contrast, permits successive 
prozecutions and punishments for the same act by the federal and state gcvernments. See, e.g., Abbate v. United 
States, 359 U.S. 187 (1959); United States v. Lanza, 260 U.S. 377 (1922). 

2E FLA. STAT. ch. 910.006 (5) (a) (1). See id. ch. 910.006(1) (d): “The interests of the state do not in principle re- 
quire a general assertion of primary jurisdiction over acts or omissions at sea that would duplicate or conflict with 
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The second of the three arguments considered by the Florida court was that the statute, 
with its extension of state criminal jurisdiction to a foreign vessel on the high seas, violated 
the U.S. Constitution’s prohibition on the states entering into treaties.” The particular 
manner in which the court addressed this matter reflects its effort to be responsive to the 
lower court’s bizarre argument in favor of Stepansky, which went as follows: Jurisdiction over 
crimes occurring on board ship in international waters is limited to the flag state (Liberia 
in this case) under Article 6 of the Geneva Convention on the High Seas.” Ifany U.S. court 
has authority to act in this case, it could only be because the flag state had agreed to grant 
it that authority. Thus, a Florida court could legitimately exercise such authority under 
international law only if Liberia had agreed to permit it. But such an agreement would, in 
effect, be a treaty between Florida and Liberia, which is forbidden by the U.S. Constitution.” 

In assessing this analysis, the Florida Supreme Court recognized that it incorporated 
several serious errors. Part of the problem was that the lower court had conflated issues of 
international law and issues of federalism under the U.S. Constitution. As to international 
law, the court noted that since the Geneva Convention on the High Seas is not a self-exe- 
cuting treaty, Stepansky as a criminal defendant had no standing to claim that it had been 
violated.** Moreover, it is well-settled law that Article 6 of that Convention “does not 
operate to limit the jurisdiction traditionally asserted by the United States over foreign 
vessels on the high seas.”” By contrast, if Stepansky’s argument about the jurisdictional 
implications of Article 6 were valid, federal criminal jurisdiction in this situation would also 
be barred. Yet both federal courts that faced similar challenges to criminal jurisdiction 
under an equivalent federal statute had rejected them,” and Stepansky conceded that 
jurisdiction in the federal courts was proper. 

Citing the U.S. Supreme Court case Skiriotes v. Florida” and the Restatement (Third) of 
Foreign Relations,” the Florida Supreme Court also noted that, because Stepansky was a U.S. 
citizen subject to the criminal jurisdiction of the United States, the question of the validity 
of Florida’s exercise of criminal jurisdiction was not an issue of international law. The 
Skiriotes Court had “reasoned that because the United States would have been able to 
exercise [criminal] jurisdiction, the question of whether the State could also exercise 
jurisdiction was one of federal rather than international law.”™ Nothing prevented Florida 
from exercising jurisdiction “as long as the State’s actions do not conflict with federal law.” 

Questions rooted in international law also took up much of the final section of the 
opinion. Having concluded that there was no basis for holding the Florida statute to be in 


the execution of any law enforcement responsibility of any other jurisdiction.” It should be noted that neither 
Liberia (the flag state) nor the United States sought to prosecute Stepansky or submitted an amicus brief in the 
case. The court pointedly notes, 761 So. 2d at 1030 n.3, that the United States was invited to submit a brief. 

21 U.S. CONST. Art. I, §10, cl. 1. 

2? Convention on the High Seas, Apr. 29, 1958, Art. 6, 13 UST 2313, 2315, 450 UNTS 82, 86 (“save in exceptional 
cases expressly provided for in international treaties... , [ships] shall be subject to [the] exclusive jurisdiction [of 
the flag state] on the high seas”). 

33 Stepansky v. State, 707 So. 2d 877, 879 (1998). 

*4 State v. Stepansky, 761 So. 2d at 1032 (citing Skiriotes v. Florida, 313 U.S. 69, 85 (1941); United States v. 
Roberts, 1 F.Supp. 2d 601, 606 (E.D. La. 1998); Stefan A. Riesenfeld, International Agreements, 14 YALE J. INT'L L. 
455, 463 (1989)). 

* Td. (citing United States v. Postal, 589 F. 2d 862, 884 (5th Cir. 1979)). 

% For the federal statute, see supra note 18. The cases are Roberts and United States v. Pizdrint, 983 F.Supp. 1110 
(M.D. Fla. 1997). 

7 313 U.S. 69, 71-72 (1941). 

28 RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES §402 cmt. k (1986). 

2 State v. Stepansky, 761 So. 2d at 1032-33. 

°° The court recognized in dicta that a different question might be presented if Florida sought to prosecute a 


foreign national, but noted that Stepansky had no standing to raise the rights of such a possible future defendant. 
Ed. at 1033. 
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coflict with the Constitution itself, federal law, or “the uniform working of the maritime 
legel system,” the Florida Supreme Court turned to the question of whether Florida’s 
“exercise of jurisdiction is within the State’s traditional police powers.”” Relying on Justice 
Hcmes’s opinion in Strassheim v. Daily” and on the Restatement (Third) of Foreign Relations,” 
the court found that the statute had a legitimate jurisdictional basis in the “effects doc- 
trix.” The effect here, derived from the legislative findings embodied in the statute, is 
the. “Florida’s tourism industry will suffer a significant adverse effect” if crimes on board 
cru se ships are not prosecuted.” 

ba his dissent, Justice Wells began with the presumption that Florida had no jurisdiction 
ovez acts outside its territorial limits unless there was some express grant of such juris- 
diction." There was no such grant of authority in any federal statute. While Skiriotes per- 
mized Florida to exercise extraterritorial jurisdiction, that holding turned on the fact that 
the defendant was a Florida resident.’ Wells asserted that states (such as Florida) could not 
exercise jurisdiction extraterritorially based on the effects of such conduct within the state, 
noting that even the analogous federal statute did not authorize jurisdiction on that basis 
alcne.* 


OK k k 


“he Stepansky court was wise to uphold the Florida statute. As the court briefly notes, the 
stazite served state interests by authorizing state officials to take action against crimes on 
cru:se ships. In theory, the state with the most natural jurisdiction to act against shipboard 
crines is the flag state. In practice, no one expects Liberia, as part of its “flag of con- 
vem_ence” service for United States~based cruise ships and their corporate owners, to 
extradite, try, and punish those who commit crimes on board such ships. Since 1989, when 
the Florida statute was enacted, the federal government has extended its jurisdiction to 
cover a largely overlapping universe of crimes,” and it has on some occasions exercised 
the’ jurisdiction. Nonetheless, the Florida statute still serves a useful purpose. First, there 
are many more state law-enforcement personnel, and they are distributed throughout the 
staz. Thus, even if the federal government were to take over the prosecution of a 
shg-board crime, it would often be sensible for state officials to have the authority to detain 
the accused at the port. Such “two-part” criminal processes are anticipated by the Florida 


> Id. at 1034-35. 

> 221 U.S. 280, 285 (1911). 

> 3402. 

* State v. Stepansky, 761 So, 2d at 1035. While the court plausibly analyzes the effects doctrine, it cites 
approvingly the lower court's blatantly incorrect framing of the issue: that a Florida court could have extra- 
term_orial jurisdiction when there was a substantial effect in Florida, no conflict with federal law, and “no foreign 
naten [that] has criminal jurisdiction over said acts.” Id. This last limitation is clearly not required, nor is it met 
in t22 instant case or in any other in which the statute applies; the flag state has concurrent, territorial jurisdiction. 

* Id. at 1036. The statute included legislative findings that the State of Florida “is a major center for inter- 
nat-cnal travel and trade by sea,” FLA. STAT. ch. 901.006(1) (a), and “has an interest in ensuring the protection of 
persons traveling to or from Florida by sea,” id. ch. 901.006(1) (b). The court also cites to the analogous conclu- 
sior: drawn in United States v. Roberts, 1 F. Supp. 2d 601, 608 (E.D. La. 1998), and United States v. Pizdrint, 983 
F.Suop. 1110, 1113 (M.D. Fla. 1997). 

* State v. Stepansky, 761 So. 2d at 1037. 

* Skiriotes v. Florida, 313 U.S. 69, 76-77 (1941). 

* State v. Stepansky, 761 So. 2d at 1039-40. 

= See supra note 18. 

* Although lawyers may tend to focus on questions concerning the jurisdiction to try people, the problems of 
autority for first-level law enforcement—of giving legal authority to the same local personnel who had the prac- 
tica. capacity to take miscreants into custody when the ship docked—was a significant impetus for enacting the 
state. This point was emphasized by one of the drafters of the Florida statute, my colleague Bernard Oxman, in 
com2rsations regarding its background [hereinafter Oxman conversation]. 


9001] INTERNATIONAL DECISIONS 443 


statute itself. Second, while most such crimes, including Stepansky’s, are now covered by 
federal statutes, criminal law remains primarily a state, rather than a federal, matter. State 
courts are a more sensible venue for the prosecution of simple burglaries, robberies, and 
assaults, even if they occur on board a ship in international waters.” 

Certain aspects of the Florida statute, however, present problems that the court’s opinion 
tends to gloss over. Of special note is that the statute extends jurisdiction further than the 
corresponding federal statute. Under the federal statute, jurisdiction over crimes aboard 
a foreign vessel requires both that the voyage begin or end in the United States and that 
either the perpetrator or the victim be a U.S. national.“ Concededly, some of the Florida 
statute’s provisions are based on the defendant’s or the victim’s being either a resident of 
Florida or a state official, and are arguably more tightly drafted than the federal statute. 
Other provisions of the Florida statute, however, including the one at issue in this case, are 
broader, potentially embracing situations where neither the defendant nor the victim is a 
citizen of Florida or even the United States. In effect, Florida bases its claims to jurisdiction 
on any one of the following: Florida citizenship of the defendant, passive personality 
(Florida citizenship of the victim), or effects in the state (the occurrence on a Florida-based 
cruise). 

Because notions of nationality or passive personality would, for a Florida statute, turn on 
whether the defendant/victim is a citizen of the state, they would be insufficient to meet 
the state’s legitimate needs that led it to enact the statute. The cruise industry should be 
able to ensure that those who prey on its passengers are effectively subject to criminal sanc- 
tion. Nonetheless, by ignoring nationality entirely in the context of Section (3) (d), the stat- 
ute would be applicable, for example, if a Panamanian crew member assaulted a crew 
member from the Philippines, or if a national of Liberia, the flag state, stole from a 
national of Sweden.“ Such possibilities were explicitly raised by the concurring judge in 
the lower court, who noted that the “State invite[d] us to amend section 910.006(3) (d) by 
restricting its application to only non-Florida United States nationals.”” It might, at least, 
behoove the Florida attorney general, consistent with the statutory directive to him to 
ensure that the “section shall be administered in a manner consistent with international 


4 Discussions prior to drafting the statute suggested that the relevant U.S. Attorney's offices felt that these sorts 
of crimes were more appropriately and efficiently prosecuted by local authorities. Oxman conversation, supranote 
40. Cf. William H. Rehnquist, Remarks on the Federalization of Criminal Law, Address Before the American Law 
Institute (May 11, 1998), in 11 FED. SENTENCING REP. 132 (1998); TASK FORCE ON THE FEDERALIZATION OF CRIM. 
LAW, AMERICAN BAR ASS’N, THE FEDERALIZATION OF CRIMINAL LAW (1998). 

® 18 U.S.C. §7(8). In the two cases construing this statute in the context of cruise ships, the courts sensibly relied 
on this provision and not 18 U.S.C. §7(1), allowing jurisdiction when the vessel belongs in part to a U.S. citizen; 
the relevant (non-U.S.) corporate owners had U.S. nationals among their stockholders. See United States v. 
Roberts, 1 F.Supp. 2d 601 (E.D. La. 1998); United States v. Pizdrint, 983 F.Supp. 1110 (M.D. Fla. 1997). 

3 The fact that another section of the statute, Section 910.006 (3) (£), refers explicitly to the effects doctrine 
suggests that the drafters may not have had that doctrine in mind as a basis for Section 910.006(3) (d). None- 
theless, an effects analysis of the latter section is entirely plausible and consistent with the principle that courts 
should always seek to uphold the validity of statutes whenever such a construction is legitimate. 

As in the case of much criminal legislation, the impetus for Florida’s statute was also political. There has been 
much negative publicity about the cruise-ship industry in recent years, some of it focused on the alleged frequency 
of shipboard criminality and on the inadequate response to it. See, e.g., Sixty Minutes: Cruising for Fun and Profit 
(GBS television broadcast, June 25, 2000); Douglas Frantz, Sovereign Islands: On Cruise Ships, Silence Shrouds Crimes, 
N.Y. TIMES, Nov. 16, 1998, at Al. As the statute itself suggests, providing more effective means of ensuring arrest 
and prosecution in such cases is a not unexpected response. See FLA. STAT. ch. 910.006(1) (a), (b) (quoted supra 
note 35). 

“ The statute applies regardless of whether the victim or the perpetrator is a passenger or a member of the 
crew. As a practical matter, however, particularly since the statute contemplates cooperation with the master of 
the ship, FLA. STAT. ch. 910.006 (5) (a) (3), all but the most serious crimes between crew members are likely to lead 
not to the culprit being turned over to the state for prosecution, but to a private response—typically termination 
of the offending party’s employment by cruise-line authorities. 

4 Stepansky v. State, 707 So. 2d 877, 880 (1998) (Harris, J., concurring and concurring specially). 
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lay ”* to limit any entirely unilateral application—where neither the suspect nor the victim 
is < U.S. national—to preliminary enforcement actions. The most cautious interpretation 
wæuld limit Florida criminal law enforcement in such situations to taking custody of the 
suspect until states with less tenuous bases for jurisdiction—-such as the flag state or the 
de=2ndant’s state of nationality—-decide whether to request extradition or to authorize 
Flo-ida to proceed.” A workable alternative would be for Florida authorities to notify each 
suc state of the arrest and to request a response (within a time frame sufficient to avoid 
spe2dy-trial problems) indicating whether that state opted to extradite, to consent to 
Fle-ida jurisdiction, or to protest Florida jurisdiction. A default position could authorize 
Flo-ida to proceed at its option with a prosecution if no timely response is received.* 

Fa another context, too, deference beyond that required by the terms of the statute itself 
mizht be advisable. The court found no conflict with federal law because, where the statute 
ap—lied, the federal government criminalized the same actions but had not, in the par- 
tic lar case, chosen to prosecute. But nonprosecution car. be a conscious choice. If the 
fec2ral government decides not to prosecute a person in Stepansky’s position, it may mean 
tha: the U.S. Attorney’s office would prefer that the state take on the effort. In that case, 
stat: prosecution is wholly consistent with—indeed, supportive of—federal action. If, how- 
eve~, the federal decision not to prosecute is based on a determination that the activity is 
ine propriate for prosecution (at all, or by any legal authcrity within the United States), 
I think that Florida should defer to that nonprosecution decision. Since the authority of 
Ficrida is explicitly, and appropriately, residual, it would be appropriate to defer not only 
to = determination by the federal government to prosecute, but to a considered decision 
by me U.S. authorities that prosecution is inappropriate. It would, however, be best not to 
mee such a change by amendment of the statute, since any such provision might lead to 
ne=dless litigation as defendants sought to obtain judicial review of what should remain 
ungeviewable prosecutorial decision-making. A workable approach would be for the state 
to r.otify the appropriate federal authorities of any arrests made pursuant to the statute, 
an= to solicit and defer to any views those authorities express on the wisdom of proceeding 
wit a prosecution.” 

T nally, itis worth noting how different the meaning of “effects” has become in different 
co-7mexts—such as this one versus that of constitutional challenges to federal jurisdiction. 
The Stepansky court and federal district courts construing the parallel federal statute have 
found sufficient effects in Florida and the United States, respectively, to allow the exercise 
of jarisdiction. The effects of any particular burglary or assault on board ship, however, 


* FLA. STAT. ch. 910.006(5) (a) (2). 

© Such a limit on application of the statute should not apply when tkere is an alternative basis for Florida 
jurdiction, such as the Florida citizenship of the suspect or victim, id. ch. 910.006(3) (a), (£), a request by the state 
in waose territory the act occurred that Florida exercise jurisdiction, id. ch. 910.006(3) (c), or the consent of the 
stat= of which the suspect is a national, id. ch. 910.006(3) (a). These bases raise no issues of conflict with the 
corcerns of states, and as the court rightly noted, defendants have no independent international law right to 
cortest Florida jurisdiction. 

€ The administrative difficulties of doing so should be minimal, especially as applied to the defendant’s state 
of rationality. The request can be made on a standard form, and the authorities are in any event obligated under 
Art:cle 36(b) of the Vienna Convention on Consular Relations, April 24, 1953, 21 UST 77, 596 UNTS 261, to notify 
appuopriate foreign authorities of the defendant's arrest and detention. But see Breard v. Green, 523 U.S. 371 
(19-8) (refusing to block U.S. state’s execution of prisoner who had been denied these rights). For an analysis 
of Bard, see Agora: Breard, 92 AJIL 666 (1998). 

* The statute as drafted is consistent with such a limitation, charging the attorney general to “take all measures 
necessary to ensure that law enforcement officers and prosecutors” respect criteria calling for Florida (1) to 
exexzise residual authority and not interfere with jurisdiction by the United States, the flag state, or the state with 
terň.orial jurisdiction, (2) to act consistent with international law and the responsibilities of federal authorities, 
anc 3) to cooperate with the flag state and the master of the ship whenever feasible. FLA. STAT. ch. 910.006(5). 
No regulations appear to have been issued implementing this section of the statute. 
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seem to be de minimis, rather than substantial. The requisite substantiality stems from the 
collective effect ofa number of such individual crimes that are unprosecuted, and from the 
impact of that pattern on potential passengers’ comfort levels.” Curiously, however, the 
U.S. Supreme Court has recently rejected such an analysis in the context of Commerce 
Clause challenges to federal criminal jurisdiction. In reviewing the Gun-Free School Zone ` 
Act” and the Violence Against Women Act,” the Court has refused to consider the ag- 
gregate effects of the actions regulated in deciding if the requisite effect on commerce 
exists.” The latter line of cases is, of course, readily distinguishable. The consequence of 
a narrow reading of “effects” in those cases is to contract federal criminal jurisdiction and 
thus leave the states free to decide the extent to which such activities should be crimi- 
nalized, if at all. By contrast, if the Court were to apply a similarly constraining analysis in 
deciding the meaning of “effects” under the effects heading of international jurisdictional 
rules, it would limit the authority of both the federal government and state governments to 
exercise jurisdiction over transnational activities, thereby expanding the unconstrained 
authority of foreign states. Although such a parallel interpretation may be linguistically ap- 
propriate, it would be both inconsistent with a pattern of increasing deference to the author- 
ity of (U.S.) states and contrary to the legal and political interests of the United States. 


MARY COOMBS 
University of Miami School of Law 


9 The significant negative publicity has been in the form of reports on the problem of shipboard crime in 
general, rather than stemming from any particular incident. That could, of course, change. Cf. AGATHA CHRISTIE, 
MURDER ON THE ORIENT EXPRESS (HarperCollins 1998) (1934). 


® 18 U.S.C. §922(q) (1994 & Supp. V 1999). 
5 42 U.S.C. §13981 (1994 & Supp. V 1999) (provision of statute providing federal tort remedy). 
55 See United States v. Lopez, 514 U.S. 549 (1995), and United States v. Morrison, 529 U.S. 598 (2000), respectively. 
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THE MILITARY EXTRATERRITORIAL JURISDICTION ACT OF 2000: 
CLOSING THE GAP 


On November 22, 2000, President Clinton signed into law the Military Extraterritorial 
Jurisdiction Act of 2000,’ closing a jurisdictional gap that had concerned the military since 
the 1950s. The new law establishes federal jurisdiction for crimes committed by civilians 
who accompany military forces outside the United States, as well as crimes by former mem- 
bers of the military who leave active duty before being prosecuted by courts-martial.* Juris- 
diction to prosecute under the new statute, however, is granted only to U.S. Article II 
courts and not to courts-martial.’ 

The Department of Defense (DOD) had long sought legislation to fill the lacuna created 
by a line of Supreme Court decisions beginning with Reid v. Covert,* which restricted the 
ability to try civilians by courts-martial.° For years, legislation was introduced in Congress 
but never enacted.’ In June 2000, however, the U.S. Court of Appeals for the Second Cir- 
cuit provided a catalyst, propelling a bill forward that had been introduced by Senator Jeff 
Sessions on April 13, 1999.’ After ruling reluctantly that a U.S. district court lacked 
jurisdiction over a man convicted of sexually abusing a mincr at a U.S. military installation 
in Darmstadt, Germany, Judge José Cabranes took the unusual step of directing that his 
opinion pointing out the jurisdictional gap be sent to Cangress.° Congress responded 


‘ub. L. No. 106-523, 114 Stat. 2488 (2000) (to be codified at 18 U.S.C. [new ch. 212] §§3261-67) [hereinafter 
Act]. S. 768 passed the Senate on July 1, 1999, and H.R. 3380 passed the House on July 25, 2000. The Senate 
agreed to the House amendments per H.R. 3380 on October 26, 2000. 

218 U.S.C. §3261. 

* Inder Article III of the U.S. Constitution, Congress establishes the federal courts, which deal with such matters 
as cases arising under the Constitution or federal laws and treaties, and disputes with other countries. 

4354 U.S. 1 (1957). 

5 See Robinson O. Everett, Military Jurisdiction over Civilians, 1960 DUKE LJ. 366; Susan S. Gibson, Lack of Extra- 
terri-orial Jurisdiction over Civilians: A New Look at an Old Problem, 148 MIL. L. REV. 114 (1995). 

° See, e.g., H.R. 808, 104th Cong. (1995); S. 74, 104th Cong. (1995); H.R. £531, 103d Cong. (1994); S. 129, 103d 
Cong. (1993); H.R. 5808, 102d Cong. (1992); S. 182, 102d Cong. (1991);S. 147, 101st Cong. (1989); H.R. 255, 99th 
Cong. (1985); S. 1, 94th Cong. (1975) and H.R. 3907, 94th Cong. (1975); S. 1744 & 1745, 92d Cong. (1971); H.R. 
18,€57, 91st Cong. (1970); HER. 18,548, 91st Cong. (1970); S. 2007, 90th Cong. (1967); H.R. 226, 90th Cong. 
(1967); S. 761 & 762, 89th Cong. (1965). 

? United States v. Gatlin, 216 F.3d 207 (2d Cir. 2000). 

è Td. at 209. Judge Cabranes wrote: 


On appeal, Gatlin argues, inter alia, that the District Court lacked jur:sdiction over his case because the of- 
fense took place on property leased by the United States military in the Federal Republic of Germany. With 
regret, we agree. Accordingly, we reverse the judgment of conviction and dismiss the indictment. At the same 
time, because the existence of this jurisdictional gap is an issue that we believe warrants serious congressional 
consideration, we direct the Clerk of the Court to forward a copy of this opinion to the Chairmen of the 
House and Senate Armed Forces and Judiciary Committees. 


Id, But see United States v. Corey, 232 F.3d 1166 (9th Cir. 2000). The court in Corey held that overseas military bases 
and certain leased housing and property fall within the “special maritime and territorial jurisdiction” of the United 
States under 18 U.S.C. §7 (3), thus allowing federal prosecution of civilians who commit federal crimes on milita 
bases overseas. The Fourth Circuit reached a similar conclusion in United Szates v. Erdos, 474 F.2d 157 (4th Cir. 
1973). These cases are now anachronistic: the new legislation extends U.S. jurisdiction to criminal acts overseas, 
whether on or off base, if those acts would constitute felony offenses had they been committed in the special 
mar.time and territorial jurisdiction of the United States. 


446 


2001] | CURRENT DEVELOPMENTS 447 


accordingly. Less than six weeks after the Gatlin decision was issued, the House passed H.R. 
3380, its version of Senate bill No. 768. On November 13, 2000, the enrolled bill was pre- 
sented to the president, and nine days later it became law. 

The new legislation is important, not only because it extends title 18 to cover Americans 
who commit crimes in foreign countries, but also because it enhances the credibility of 
United States delegations that negotiate status-of-forces agreements (SOFAs)° with those 
foreign countries. When a criminal offense is committed by a member of the U.S. armed 
forces or a civilian accompanying the forces, the right to exercise criminal jurisdiction is 
controlled by international agreements, specifically SOFAs. These are negotiated between 
the United States as the “sending” state and the host nation as the “receiving” state. Under 
a SOFA, each nation commonly retains exclusive jurisdiction over criminal acts that violate 
its law, but not acts that solely violate those of the other country. For acts that violate the 
law of both nations, concurrent jurisdiction exists, and a SOFA generally grants one of the 
states the primary right to exercise jurisdiction. The position of a U.S. delegation nego- 
tiating provisions of a SOFA on foreign criminal jurisdiction is strengthened by assuring 
the receiving state that, if it declines to prosecute, the United States has both jurisdiction 
and the will to prosecute Americans accused of committing crimes within that state’s 
territory. 


I. BACKGROUND 


Until the last half of the twentieth century, the government had the option of prose- 
cuting U.S. civilians accompanying the forces for alleged criminal offenses committed 
overseas. From their inception in 1775 to their demise in 1949, the Articles of War 
provided for military court-martial jurisdiction over civilians accompanying a force over- 
seas.!? In 1950 the newly adopted Uniform Code of Military Justice (UCMJ), which 
superseded the Articles of War, provided for similar military court-martial jurisdiction over 
such civilians." In 1957, after more than 180 years of court-martial jurisdiction over 
civilians accompanying the forces, the Supreme Court issued the first of several opinions 
that dramatically altered this legal and historical practice. In Reid v. Covert, the Court held 


* Status-of-forces agreements are legally binding international agreements between visiting forces and host 
nations designed to set forth the various privileges and immunities of the visiting forces while they are in the host 
nations. Typically, they include various exemptions from local criminal and civil jurisdiction, certain customs 
duties, taxation, and other matters related to the status of the force. Richard J. Erickson, The Making of Executive 
Agreements by the United States Department of Defense: An Agenda for Progress, 13 B.U. INT'L LJ. 45, 48 n.9 (1995). 

10 Gibson, supranote 5, at 118 & n.14 (quoting Article XXXII, Articles of War (1775), stating that “[a]ll suttlers 
and retainers to a camp, and all persons whatsoever, serving with the continental army in the field, though not 
[e]nlisted soldiers, are to be subject to the articles, rules, and regulations of the continental army”). The 1806 
revision, as well as all successive versions of the Articles of War, contained nearly identical provisions. WILLIAM 
WINTHROP, MILITARY LAW AND PRECEDENTS 98 (2d rev. ed. 1920). Even the last version of the Articles of War 
extended military court-martial jurisdiction over civilians. Article 2(d) of the 1948 Articles of War provided for 
jurisdiction over 


[a]ll retainers to the camp and all persons accompanying or serving with the armies of the United States 
without the territorial jurisdiction of the United States, and in time of war all such retainers and persons 
accompanying or serving with the armies of the United States in the field, both within and without the 
territorial jurisdiction of the United States, though not otherwise subject to these articles. 


l Gibson, supra note 5, at 118 (citing UCMJ Article 2(a)(11)). 

2 354 U.S. 1 (1957). This case actually represented the consolidation, for re-argument, of two cases involving 
the habeas corpus petitions of two military wives who had been court-martialed for murdering their husbands. The 
Reid v. Covert case involved Clarice Covert, who was accused of killing her husband, a sergeantin the U.S. Air Force 
stationed in England. Mrs. Covert was not a member of the armed services at the time. She was a dependent 
spouse residing with her husband on base. She was tried by a court-martial for murder under Article 118 of the 
UCMJ. The court-martial asserted jurisdiction over Mrs. Covert under Article 2(11) of the UCMJ and the military 
tribunal convicted her of murder and sentenced her to life imprisonment. During the course of the appellate 
process, her counsel petitioned the district court for a writ of habeas corpus on the ground that the Constitution 
prohibited trying her by military court-martial. The district court issued the writ and ordered her release from 
custody. The government appealed the case directly to the Supreme Court. 
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thet military court-martial jurisdiction was unconstitutional when applied to civilians 
during peacetime.” 

Reid v. Covertand its progeny created a jurisdictional gap whenever a civilian accompany- 
ing the force overseas was accused of a crime that the host nation chose not to prosecute 
and the United States could not prosecute because it lacked statutory authority conferring 
jurisdiction on a U.S. court. The various legislative efforts since 1957 to reduce the effect 
of <his gap by giving extraterritorial effect to specific criminal provisions of the U.S. Code 
resulted in making several federal crimes applicable to civilian misconduct outside U.S. 
territory.” Yet the overall effect of these statutes was piecemeal. Many crimes such as rape, 
other forms of sexual and physical assault, arson, robbery, larceny, and fraud continued to 
fall within the overseas jurisdictional gap.” 

Absent the application of one of these federal extraterritarial statutes, when civilians en- 
gaged in serious misconduct overseas, the remedies were often few and insufficient. In 
tes-imony before Congress, Brig. Gen. James Smith” illustrated his frustration at a com- 
mander’s limited options to deal effectively with crimes committed by civilians overseas. He 
described a recent case at his base in Korea where a dependent husband beat his wife, 
inf icting serious injuries. According to General Smith, “[A]t the end of the day, all I could 
do was put him on an airplane and send him home.”” In that case, the commander’s only 
otker option was to prevent the civilian husband from entering the base, commonly known 
as “barment.” l 

When the civilian is an employee of the Department of Defense, there are additional 
options: initiating disciplinary action under civilian personnel regulations and/or termi- 
nating the employment relationship. However, these options are administrative sanctions, 
notcriminal prosecutions. This limitation presents a significantanomaly. Criminal conduct 
thar can, and often does, result in a felony court-martial conviction for a military member, 
hasjust as often resulted in no criminal action in the past when the perpetrator was a civil- 
ian accompanying the force. This disparity in the treatment of military and civilian 
criminals detracted from the force’s morale and undermined the interests of justice. 

The large number of civilians who serve with or accompany U.S. forces overseas dem- 
onstrates the significance of this jurisdictional gap. According to the 1999 Worldwide Man- 
power Distribution by Geographic Area, approximately 34,000 civilian employees were attached 


The other case consolidated for re-argument was Kinsella v. Krueger. In that case, Mrs. Dorothy Smith was ac- 
cused of killing her husband, an army officer, at an army post in Japan where she was living with him. She was 
tried, while a dependent, for murder by a court-martial, convicted, and sentenced to life imprisonment. Her 
fathzr, Walter Krueger, filed a petition for habeas corpus on his daughter’s behalf, but his petition was denied by 
the district court. 137 F.Supp. 806 (1956). While his appeal was pending before the court of appeals, the Supreme 
Court granted certiorari at the request of the government, 350 U.S. 986 (1956), and consolidated the case with 
Reid. v. Covert. 

The Courtin Reid v. Covert allowed court-martial jurisdiction to continue in times of war, but the United States 
Court of Military Appeals further limited that jurisdiction to congressicnally declared war. United States v. 
Averette, 19 C.M.A. 363 (1976). 

“Examples include bribery of public officials (18 U.S.C. §201 (1994)); conspiracy to commitan offense against 
the United States (18 U.S.C. §371); contempt (18 U.S.C. §402); counterfeiting (18 U.S.C. §471); misuse of public 
funcs (18 U.S.C. §648); extortion (18 U.S.C. §872); kickbacks (18 U.S.C. §874); mailing threats (18 U.S.C. §877); 
and murder of U.S. nationals abroad (18 U.S.C. §1119). 

1 H.R. Rep. No. 106-778, pt. 1, at 5 (2000), 2000 WL 1008725. 

16 Military Extraterritorial Jurisdiction Act: Hearing Before the Subcomm. on Creme of the House Comm. on the Judiciary, 
106th Cong. (Mar. 30, 2000) {hereinafter House Hearing] (statement of Brig. Gen. James B. Smith, commander 
of the 18th Fighter Wing, Kadena Air Force Base, Japan) [hereinafter Smith Statement], 2000 WL 353067. General 
Smith’s frustration echoes that of other overseas military commanders. In 1999 the Office of the Inspector General 
evaluated these issues involving civilian misconduct for the Department of Defense and reported that many 
overseas commanders had expressed concerns “over the inadequacy ofadministrative sanctions available to them.” 
House Hearing, supra (Statementof Robert E. Reed, Department of Defense, assistant general counsel) [hereinafter 
Reed Statement], 2000 WL 342525. 

7 Smith Statement, supra note 16. 
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to the forces overseas, together with 14,000 dependents.’* Given the noticeable expansion 
of contingency operations since Operation Desert Storm in 1991, civilian and contract 
employees have become a routine part of military deployments. Today they perform essen- 
tial services for U.S. forces overseas, including communications, maintenance of high-tech- 
nology weapons systems, and extensive logistical support.” In fact, in many overseas opera- 
tions civilians outnumber the uniformed force they are accompanying.” In addition to the 
numbers of civilian employees and their dependents, in 1999 over 193,00 family members 
of U.S. military personnel lived overseas.”! 


II. THE MILITARY EXTRATERRITORIAL JURISDICTION ACT 


The new law establishes federal jurisdiction over felony offenses allegedly committed 
outside the United States by persons employed by or accompanying the armed forces, and 
by certain former service members. Unlike the 1999 version of the Senate bill, the Act does 
not allow civilians to be prosecuted in military courts, which is consistent with Supreme 
Court decisions restricting the use of those courts. In addition to ensuring that U.S. Article 
III courts remain the appropriate forum for the prosecution of civilians, the Act contains 
provisions regarding the delivery of defendants to foreign governments, including pro- 
cedural safeguards on removing a defendant from a country other than the situs of the 
alleged criminal act. Finally, as an additional safeguard against separation of civilians from 
their families and foreign homes absent adequate justification, it provides procedural guid- 
ance regarding the conduct of initial proceedings overseas such as probable-cause and 
detention hearings by U.S.-based federal judges through telephone conference or video- 
teleconference (VTC) with foreign-located defendants. 

Section 3261 is the heart of the Act.” It establishes title 18, i.e., criminal, jurisdiction for 
offenses committed by persons employed by or accompanying military forces outside the 
United States if such acts would constitute an offense punishable by imprisonment of over 
one year had they been committed within the special maritime and territorial jurisdiction” 
of the United States. 

The intended scope of application of section 3261 is carefully delineated. A “person 
employed by the Armed Forces outside the United States” is defined to include civilian 
employees of the Department of Defense and DOD contractors (including subcontractors 
at any tier), who are present or residing outside the United States and “not a national of 


18 Reed Statement, supra note 16 (citing DIRECTORATE FOR INFORMATION, OPERATIONS, AND REPORTS, U.S. DEP’T 
OF DEFENSE, WORLDWIDE MANPOWER DISTRIBUTION BY GEOGRAPHIC AREA 15-17 (1999) [hereinafter DIOR 
REPORT]). 

1 HLR, REP. NO. 106-778, supra note 15, at 6. 

2 Reed Statement, supra note 16. 

3 HLR. Rep. NO. 106-778, supra note 15, at 6 (citing DIOR REPORT, supra note 18). 

*? Section 326] of the Act, supra note 1, provides in part: 


(a) Whoever engages in conduct outside the United States that would constitute an offense punishable 
by imprisonment for more than 1 year if the conduct has been engaged in within the special maritime and 
territorial jurisdiction of the United States— 

(1) while employed by or accompanying the Armed Forces outside the United States; or 
(2) while a member of the Armed Forces subject to chapter 47 of title 10 (the Uniform Code of Military 
Justice), 


shall be punished as provided for that offense. 

3 The special maritime and territorial jurisdiction of the United States includes “[a]ny lands reserved or 
acquired for the use of the United States, and under the exclusive or concurrent Jurisdiction thereof.” 18 U.S.C. 
§7(3) (1994). Although the Act restricts its application to offenses that would be crimes if they had been com- 
mitted in the special maritime and territorial jurisdiction of the United States, the legislative history states that acts 
that would be a federal crime regardless of where they were committed, such as title 21 offenses, also fall within 
the scope of section 3261 (a). H.R. REP. No. 106-778, supra note 15, at 14-15. Presumably, this subsection allows 
for the prosecution of former service members who committed war crimes that were not discovered until after 
those members left active duty. 
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or ordinarily resident in the host nation.”** “Persons accompanying the Armed Forces” in- 
clue the dependents of military members, DOD civilian employees, and contractors (includ- 
ing :ubcontractors), who are residing with the member, employee, or contractor and are 
“nct a national of or ordinarily resident in the host nation.”” Recognizing that the host 
nat_on will have a much greater interest in prosecuting its own citizens and those persons 
who permanently reside there, the legislative history reflects the House Judiciary Committee's 
view that the definitions do not include “persons who are nationals of the country in which 
the-crime is believed to have been committed or persons ordinarily resident there.” 

The new law includes a provision to protect persons from prosecution for the same of 
fense by both the sending and the receiving states. Under section 3261 (b), if a foreign 
go\cernment commences a prosecution “in accordance with jurisdiction recognized by the 
Un..ed States,” prosecution by the United States is generally prohibited, unless otherwise 
approved by the attorney general or deputy attorney general.” The possibility of a suc- 
cesz-ve prosecution by the United States might create a problem if it conflicted with an 
exi:-ing international agreement, such as an extradition treaty like the one with Italy.” 

Gae of the unique features of the legislation is that it extends jurisdiction not only to 
DOD civilians and civilians accompanying the force, but also, under certain circumstances, 
to military members. While preserving the authority under title 10 of the U.S. Code to 
prcesecute military members under the Code of Military Justice, the Act provides authority 
under title 18 to prosecute members of the armed forces who are no longer subject to the 
coGe but were on active duty (and subject to the code) at the time the alleged acts were 
committed.” Normally, this provision would apply to persons who left active duty before 
bei prosecuted by courts-martial, but it could even be used to prosecute persons on ac- 
tive Juty if a co-defendant, not subject to courts-martial jurisdiction, is charged in a U.S. 
covzt.”' It could also be used to prosecute members of the reserve who commit crimes 
whi- on active-duty tours overseas but complete their tours before the crime is discovered, 
investigated, or prosecuted. 

The Act relies on existing law to determine the venue for a federal prosecution,” which 
gererally means that a section 3261 defendant could be charged in the district into which 
he or she is first brought; or if the government is proceeding by way of indictment, venue 


24 ect, supra note 1, §3267(1). 

5 H. §3267(2). 

2 ELR. REP. NO. 106-778, supra note 15, at 21. 

*? The legislative history indicates that this recognition, “in most instances,” would be through a status-of-forces 
agre=nent entered into by the United States and the host nation. Id. at 16. 

8 = ct, supra note 1, §3261(b). Of course, there would be no constitutional prohibition of a U.S. prosecution 
follc-ing the foreign prosecution, since the double-jeopardy clause is inapplicable to successive prosecutions by 
diffa=nt sovereigns. However, in conformity with the Petite policy (Petite v. United States, 361 U.S. 529 (1960)) 
of tke Justice Department, see U.S. ATTORNEYS’ MANUAL (USAM) sec. 9-2.031, at <http://www.usdoj.gov>, a 
successive prosecution by the United States would be reserved for those rare situations in which U.S. interests 
reman unvindicated because the foreign prosecution was, in some sense, fundamentally flawed. See House Hearing, 
supranote 16 (statement of Roger Pauley, director of legislation, Department of Justice), 2000 WL 342528. 

29 =xtradition Treaty, Oct. 13, 1983, U.S-Italy, Art. VI, TIAS No. 10,837, 24 ILM 1527, 1528 (1985) (“Extradition 
shall aot be granted when the person sought has been convicted, acqui-ted or pardoned, or has served the 
sent<ace imposed, by the Requested Party for the same acts for which extradition is requested.”) This type of issue 
will abt be common. First, it is not clear when, if ever, an extradition treaty would be relevant, particularly where 
a SCEA, such as the NATO SOFA, contains adequate provisions on foreign criminal jurisdiction. Second, if Italy 
chos= to prosecute a person accompanying, or employed by, the force and the sentence was appropriate, either 
the ztorney general or the deputy attorney general would be unlikely to approve a successive prosecution since 
the &-terests of the United States would have been vindicated by the earlier Italian prosecution. 

30 This provision provides a means to implement the U.S. obligation under international law to prosecute mili- 
tary x:embers who commit war crimes on active duty that are not discoverec until after their release. 

31 Zet, supra note 1, §3261 (d) (2). According to the House report, this provision is intended to allow the gov- 
ernment to try a military member jointly with a nonmilitary co-defendant in a U.S. court when circumstances 
warrant, providing a prosecutorial option not previously available. H.R. REP. NO. 106-778, supra note 15, at 16. 


82 13 R. REP. NO.106-778, supra note 15, at 20. 
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would be proper in the district of last known residence or, if last residence is unknown, in 
the District of Columbia.” The venue provision may prove challenging to implementation 
of the Act because of the procedural differences between cases brought by arrest and those 
brought by indictment, as well as the difficulties inherent in determining “last known resi- 
dence” in a timely manner. Finally, as a practical note, the legislative history offers guid- 
ance on how an offense is to be charged under section 3261. Like the Federal Assimilative 
Crimes Act, 18 U.S.C. §13, the offense that should be charged by prosecutors is the vio- 
lation under 18 U.S.C. §3261, not the underlying federal offense: “In a prosecution under 
section 3261, therefore, the elements of the crime that the defendant would have com- 
mitted had the conduct occurred within the special maritime and territorial jurisdiction 
of the United States also would be elements of the crime under section 3261.”™ 

Section 3262 sets forth provisions regarding arrest procedures and limits. That section 
requires the secretary of defense to designate those persons who are authorized to make 
arrests, “in accordance with applicable international agreements,” based on probable 
cause. These persons presumably include both military police and agents assigned to the 
criminal investigative agencies of the services.” Subject to the limitations of sections 3263 
and 3264, DOD arresting officials are required to deliver the arrestee to the custody of 
civilian law enforcement authorities, unless that person is to be tried under the UCMJ.* 
However, this latter requirement in subsection (b) applies only if the person is actually in 
custody pending commencement of the initial proceedings of section 3265.” 

An interesting question of international law will involve the application of the clause in 
section 3262, “in accordance with international agreements,” to arrests made by Depart- 
ment of Defense personnel. The United States is currently party to 107 SOFAs,” many of 
which will adequately serve to implement this clause by providing for cooperation between 
the sending and receiving states in effecting arrests.” Absent an adequate SOFA provision, 
however, extradition or mutual legal assistance treaties” (if any) or customary law will 
probably control the arrest and removal of persons subject to prosecution by the United 
States under the new Act.“ Removal to the United States could be further complicated if 
the person has been, or could be, charged with a capital crime under U.S. law.” 


33 18 U.S.C. §3238 (1994); see United States v. Bowman, 260 U.S. 94 (1922). 

** H.R. REP. NO. 106-778, supra note 15, at 15. 

5 Id. at 17. 

% Act, supra note 1, §3262(b); H.R. REP. No. 106-778, supra note 15, at 17. Congress envisioned that the military 
authorities would play a role in determining the appropriateness of pretrial custody, at least prior to the initial 
proceeding before a U.S. magistrate judge: “The committee notes that in some cases, military authorities may 
determine that a person arrested need not be held in custody pending the commencement of the initial 
proceedings required by section 3265.” Id. 

3 H.R. REP. No. 106-778, supra note 15, at 17. 

38 Richard Erickson, HQ USAF/JAI, 107 Formal Status of Forces Agreements (SOFAs) with the United States 
as of 16 February 2001 (on file with authors). 

3 See, e.g., Agreement Regarding the Status of Forces of Parties to the North Atlantic Treaty, Apr. 4, 1949, Art. 
Vil(5), TIAS No. 1964, 34 UNTS 243 [hereinafter NATO SOFA]. 

* See List of Mutual Legal Assistance in Criminal Matters (MLATs) and Other Agreements, at <http:// 
travel.state.gov/MLAT.html> (visited Apr. 12, 2001). 

41 Even if an adequate SOFA provision exists, removal to the United States may not be seamless. For example, 
in one case, a service member stationed in Germany committed a crime but fled to a nearby European country 
before he could be apprehended by either German or U.S. military authorities. Although this country, like Ger- 
many, is party to the NATO SOFA, it refused to apply Article VII(5), reasoning that the service member was not 
stationed there in connection with his military duties. Instead, it argued that return to U.S, authorities was a matter 
controlled by the terms of the extradition treaty. 

” See, e.g., Soering v. United Kingdom, 161 Eur. Ct. H.R. (ser. A) (1989) (applying the European Convention 
on the Protection of Human Rights and Fundamental Freedoms to bar extradition to the United States of a 
German national incarcerated in the United Kingdom to stand trial for the 1985 murder of his girlfriend’s parents 
in Virginia), a¢<http://www.echr.coe.int. 
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One of the principal reasons Congress enacted the Military Extraterritorial Jurisdiction 
Act of 2000 was to address situations where the receiving state had the authority to prose- 
cute but opted not to do so. When the receiving state does prosecute, section 3263 autho- 
rizes DOD Jaw enforcement personnel to deliver the accused to the foreign government 
if requested and delivery is authorized by treaty or other international agreement to which 
the United States is a party.“ Existing SOFA provisions that provide for host-nation juris- 
diction to prosecute should be sufficient to satisfy this provision. 

Implementing the committee’s intent that a person accused of a section 3261 crime not 
be whisked back to the United States and away from his or her family without good cause,“ 
the Act sets limits on removal to the United States or to any foreign country other than the 
situs of the alleged criminal act. Generally, a federal judge or magistrate judge must order 
removal to the United States, whether for an appearance at a detention hearing, for deten- 
tion itself, or for a preliminary hearing if the arrest precedes indictment.® Ifa judge orders 
“prompt removal” for the purposes of detention under subsection (b) (2) of section 3264, 
extraordinary steps to carry out the order need not be taken to satisfy the statute, but the 
removal should be accomplished as soon as practicable.* Among the issues that the judge 
might face in making a decision could be a defense argument that removal would inhibit 
an accused’s ability to confront his or her accusers or to obtain access to relevant evidence. 
An open question, at least from the perspective of comity and international law, is howa 
host nation will react to the holding of an essentially U.S. court proceeding under section 
3264 on its soil through a video-conference or telephone conference call.” 

In addition to the judicial bases for ordering removal, the Department of Defense may 
remove an accused on the basis of a finding of military necessity by the secretary of de- 
fense.* Such a finding authorizes removal only to the nearest U.S. military installation 
outside the United States that is adequate to detain the person and facilitate the initial 
prcceedings under section 3265. “Generally speaking, the committee intends that this 
authority be used only in situations where the person is arrested in an ‘immature theater’ 
or in such other place where it is not reasonable to expect that the initial proceedings re- 
quired by section 3265 can be carried out.”® 

Unless an accused is delivered to foreign authorities, a federal magistrate will conduct 
the initial proceedings described in section 3265.”° Subsection (a) provides a magistrate 
judge with the discretion to conduct an initial appearance by telephone or VTC. Sub- 
seciion (b) of section 3265 governs detention hearings under 18 U.S.C. §3142(f), which 
may also be conducted by phone or VTC at the defendant’s request. Subsection (c) autho- 


* Act, supra note 1, §3263(a). 

“H.R. REP. NO. 106-778, supra note 15, at 17-19. 

* Act, supra note 1, §3264(b). Although the Act refers to magistrate judges appointed by statute for a term of 
years, the statutory reference is intended to include federal judges who are appointed for life under Article HI of 
the Constitution. 

*© H.R. Rep. No. 106-778, supra note 15, at 18. Of course, should the United States commence a prosecution 
befcre the receiving state has had an opportunity to consider whether it desires to prosecute, relations between 
the wo countries might be affected. 

= As a practical matter, the host-nation sovereign that has indicated no interest in the case may continue to 
display no interest or concern regarding the video or telephone hearing. However, such a hearing could be con- 
side-ed an intrusion on the sovereignty of the host nation. Such a reaction by host nations might lead to the 
negotiation of new bilateral agreements or agreements memorialized through diplomatic notes so as to 
acccmmodate the host nation’s concerns and the U.S. desire to implement the Act. 

* Act, supra note 1, §3264(b). 

9 H.R. REP. NO. 106-778, supra note 15, at 18. 

“Section 3265 does not address how a federal magistrate judge will be appointed. “The committee expects that 
the Department of Justice will develop a procedure for initiating proceedings under chapter 212, which will 
include some means for selecting the Federal judicial district in which such proceedings will be commenced.” Jd. 
at 2C. Initial proceedings do not have to be in the district of venue, which is determined by 18 U.S.C. §3238. 
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rizes the federal magistrate to appoint qualified military counsel if an accused is indigent 
or no qualified civilian lawyers are available. However, the appointed military counsel may 
represent the defendant only in connection with the initial section 3265 proceedings, and 
then only in the event the defendant is not removed to the United States for such pro- 
ceedings.” 

Finally, the Act requires the secretary of defense to promulgate regulations regarding the 
apprehension, detention, delivery, and removal of persons under new chapter 212 of title 
18, which comprises the Act; and it also requires the secretary, through regulation, to 
facilitate the initial proceedings of section 3265. Significantly, the Act requires the Defense 
Department’s regulations to provide, to the fullest extent practicable, notice to persons 
subject to its provisions who are not nationals of the United States.” “Failure to provide this 
notice, however, does not defeat the jurisdiction of the United States over the person or 
provide a defense to any proceeding arising under the chapter.”” 


III. CONCLUSION 


This legislation is not a perfect solution to the jurisdictional gap faced by the govern- 
ment, and it poses challenges of both implementation and application. The Act merely 
provides a legal basis to prosecute certain felony offenses committed by certain overseas 
' personnel through a limited extension of federal criminal jurisdiction when the host coun- 
try chooses not to prosecute. It does not obligate the Department of Justice to prosecute; 
nor does it otherwise affect the discretion that rests both with federal prosecutors and with 
the foreign country regarding whether to prosecute a specific case. For the new Act to be 
effective, the U.S. government must have the political will to enforce the law and prosecute 
appropriate cases, and the Departments of Justice and Defense must cooperate and closely 
coordinate their work in implementing it. Nevertheless, this act of Congress is significant. 
For decades, it attempted to close the jurisdictional gap. Until now, none of those attempts 
was successful. 

Even though the Act appears generally to satisfy the concerns of the Department of 
Defense, its attempt to close the jurisdictional gap may create some turbulence as a matter 
of international law and practice. Significantly, absent diplomatic intervention, host nations 
may not routinely acquiesce in the exercise of police or magisterial functions by the United 
States on foreign soil, since such activities lie at the heart of traditional notions of sover- 
eignty. In addition, national or regional (e.g., the European Convention on the Protection 
of Human Rights and Fundamental Freedoms) standards of procedural due process could 
affect attempts to prosecute persons covered by the Act. Although the United States has 
generally succeeded in keeping cases involving its uniformed members away from host- 
nation judicial scrutiny, this result may not be possible in cases involving civilians, 
particularly those who, while within the scope of section 3261, may not be U.S. citizens. 

Despite these hurdles, the Military Extraterritorial Jurisdiction Act.of 2000 will ensure 
that the rights of those accused of crimes are respected through protections enforced by 
U.S. federal judges. Overall, the Act will allow the United States government to maximize 


51 H.R. REP. NO. 106-778, supra note 15, at 20. 

5? The statute is in plain conflict here with the committee report. While section 3266(b) (2) requires notice only 
to persons who are not nationals of the United States, the report envisions broader application: “The regulations 
must also require that, to the fullest extent practicable, notice be given to the civilians to whom the statute applies 
(i.e., the persons described in 3261 (a) (1)) that they are subject to the criminal jurisdiction of the United States 
under chapter 212.” Id. at 21. Notice is not, of course, required for military members. 

53 Id. The House report also reflects the committee’s view that, to the extent possible, the government should 
refrain from prosecutions until after the regulations are in effect. Id. 
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foreign criminal jurisdiction in conformity with U.S. policy, improve U.S. relations with 
hos: nations, and reduce the disparity in prosecutorial treatment between the military 
forces and the civilians who accompany the force. It remains to be seen how well this legis- 
la:ton will work once it is implemented and applied, but after nearly forty years of effort, 
the Military Extraterritorial Jurisdiction Act represents a significant step forward. 


MARK J. YOST AND DOUGLAS S. ANDERSON” 


THE LONDON DECLARATION OF INTERNATIONAL LAW PRINCIPLES 
ON INTERNALLY DISPLACED PERSONS 


A its sixty-ninth conference, held in London from July 25 to 29, 2000, the International 
Les Association (ILA) approved by consensus the Declaration of International Law Prin- 
cixis on Internally Displaced Persons (the Declaration).' This Declaration, prepared by the 
International Committee on Internally Displaced Persons,” followed two earlier ILA procla- 
mations relating to the forced movement of people: the Declaration of Principles of Inter- 
national Law on Mass Expulsion, adopted in Seoul in 1986; and the Declaration of 
Prir.ciples of International Law on Compensation to Refugees, adopted in Cairo in 1992.4 
All -hree instruments address forced movement from the p=rspective of the responsibility 
of countries of origin, in contrast to the traditional focus on the care and maintenance of 
ref gees as a responsibility of first-asylum, resettlement, and donor countries, as well as of 
the United Nations and other international organizations, both governmental and non- 
gcvernmental. By dealing with the root causes of internally displaced persons (IDPs) and 
thei status, the present Declaration broadens the concerns of international law to encom- 
pzs: all persons who have been forcibly uprooted from their homes, whether or not they 
he~= crossed their national borders. 

E ght years in the making, the Declaration consists of eigateen articles setting forth the 
rig--ts and obligations pertaining to IDPs under general international law, human rights law, 
ar. d humanitarian law, in the context of refugees, aliens, stateless persons, and other nationals. 
As auch, it complements the Guiding Principles on Internal Displacement,” developed by 
the representative of the Secretary-General on IDPs, as a guide to the treatment of IDPs 
fron the perspective of their needs.’ 


“Eespectively, trial attorney, Asset Forfeiture and Money Laundering Section, Criminal Division, Department 
of] tice; lieutenant colonel, Office of the Judge Advocate General, International and Operations Law Division, 
Headquarters Air Force, U.S. Air Force Reserve; and lieutenant colonel, chief, International Affairs Branch, Office 
oft Judge Advocate General, International and Operations Law Division, Headquarters Air Force. The views 
in ts article are those of the authors and are not intended to represent official statements of the Department of 
Justice, the Department of Defense, or the Department of the Air Force. 

' Ihe full text, including commentaries and annex, will be published ir 59 ILA, CONFERENCE REPORT (2000) 
{h=-zinafter Declaration]. It is also available online at the ILA’s Web site, <http://www.ila-hq.org>. 

D addition to the undersigned, the committee comprised members from Belgium (Jean-Marie Henckaerts), 
Braz! (Adherbal Meira Mattos), Croatia (Budislav Vukas), Ethiopia (Daniel Haile), Finland (Ruth Donner), 
Genmnany (Nils Geissler, Andreas Zimmermann), Ghana (John B. K. Kaburise), Korea (Woon-Sang Choi, Myong 
Joo Roe), the Netherlands (G. J. H. van Hoof), Singapore (Lincoln Wee}, Sweden (Jerzy Sztucki), the United 
Kinzdom (Vera Gowlland-Debbas) , the United States (Maryellen Fullerton, James A. R. Nafziger, Louis B. Sohn), 

'Yuacslavia (Boško Jakovljević), and Zambia (Chaloka Beyani), and the co-rapporteurs Rainer Hofmann (Germany) 
amt fukio Shimada (Japan). 
3 tee Committee on Legal Status of Refugees, Report of the Committee, 62 ILA, CONFERENCE REPORT 542 (1986). 

4 se International Committee on the Legal Status of Refugees, Report cf the Committee, 65 id. at 424 (1992); 
Luhe T. Lee, The Cairo Declaration of Principles of International Law on Compensation to Refugees, 87 AJIL 157 (1993). 

>ON Doc. E/CN.4/2000/53/Add.2, Annex [hereinafter Guiding Principles]. 

3 +1., Introduction, para. 1: WALTER KALIN, GUIDING PRINCIPLES ON INTERNAL DISPLACEMENT: ANNOTATIONS 2 
(ASI Studies in Transnational Legal Policy No. 32, 2000). 
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I. MAIN FEATURES OF THE DECLARATION 


The eighteen articles and their commentaries in the Declaration are divided into four 
sections: definitions, rights of IDPs, rights and obligations of states and the international 
community, and final clauses. 

“Internally displaced persons” are defined in Article 1 (1) as “persons or groups of persons 
who have been forced to flee or leave their homes or places of habitual residence as a result 
of armed conflicts, internal strife or systematic violations of human rights, and who have not 
crossed an internationally recognized State border.” Unlike the Guiding Principles on In- 
ternal Displacement, which include victims of “natural or human-made disasters” as IDPs,’ 
the Declaration does not include them per se on the ground that disaster-related problems 
pertain to the economic and social realm, rather than the civil and political sphere, and 
IDPs unencumbered by civil and political problems do not find themselves in a refugee-like 
situation. Instead, Article 1(2) extends the definition of IDPs qualifiedly “also to persons 
internally displaced by whatever causes, such as natural or man-made disasters or large-scale 
developmental projects, whenever the responsible State or de facto authority fails, for reasons 
that violate fundamental human rights, to protect and assist those victims.” The United 
Nations High Commissioner for Refugees (UNHCR) similarly omits “natural or man-made 
disasters” as causes of IDPs.® 

Foremost among the rights of IDPs is that they “shall be protected and assisted in accor-. 
dance with all generally accepted and, where appropriate, regionally agreed upon, human 
rights, refugee and humanitarian law.” A nonexhaustive list of fifty-three treaties and instru- 
ments is appended to the Declaration as of particular relevance to protecting and assisting 
IDPs,’° which underscores their interrelatedness and interdependence. 

Significantly, the Declaration states the IDPs’ right to request and receive humanitarian 
assistance and protection from national and de facto authorities, as well as duly authorized 
international organizations.: The scope of this provision covers rights secured for aliens 
as refugees and stateless persons, whenever applicable,” as well as family reunification,” 
restitution or adequate compensation,” and freedom of movement. The latter right in- 
cludes freedom from arbitrary displacement” and refoulement,”* as well as entitlement to vol- 
untary repatriation as soon as the conditions giving rise to the displacement have ceased.”” 
The Declaration also stresses IDPs’ right to freedom from genocide and “ethnic cleansing,” 
including reverse ethnic cleansing.” 


7 Guiding Principles, supra note 5, Introduction, para. 2. 

® UNHCR, Internally Displaced Persons: The Role of the United Nations High Commissioner for Refugees (Mar. 
6, 2000) [hereinafter UNHCR Position Paper], at <http://www.unhcer.ch/issues/idp/pos0003.htm>. 

° Declaration, supra note 1, Art. 2(1). 

10 Td., Annex. 

H Id., Art. 3(2). 

1? Td., Art. 3(1). 

8 Td., Art. 7. 

14 Id., Art. 9. 

1 Jd., Art. 4(1). 

t8 Td., Art. 17, 

Y Id., Art. 5(1). 

8 Id., Art. 4(3). Given the Rwandan experience, it should have been obvious that ethnic cleansing by one ethnic 
group against another will beget reverse cleansing once the tables are turned. Thus, the United Nations and the 
international community should aim not only atstopping the ongoing ethnic cleansing, but also at preventing the 
inevitable reverse cleansing. This could be done, for example, by building up institutions of a civil society at the 
very beginning. Instead, as the UN envoy Dennis McNamara pointed out, in Kosovo there was an “environment 
of tolerance for intolerance and revenge”—as the old images of Albanians forced out of Kosovo on their tractors 
were replaced by Serbs fleeing Kosovo on their tractors. In fact, as of July 2000, out of some five hundred killings 
since NATO had assumed control of Kosovo (mainly by ethnic Albanians against Serbs), not a single conviction 
had been obtained. Steven Erlanger, As UN’s Kosovo Role Ebbs, an Official Has Caustic Advice, INT'L HERALD TRIB., 
July 4, 2000, at 4. 
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The Declaration reaffirms the primary responsibility of national authorities, whether de 
juce or de facto, to protect and assist IDPs within their jurisdiction.” It obligates states, de 
facto authorities, and the international (including regional) organizations concerned to 
consider any requests for humanitarian assistance in good faith and to offer or provide 
suzh assistance in accordance with the principles of humanity and impartiality and without 
discrimination.” Neither the offers or requests nor the acceptances of humanitarian assis- 
tance shall be regarded as unfriendly acts or intervention in the internal affairs of states.” 
The Declaration also calls on all concerned to address the root causes of internal displace- 
ment” and establish appropriate institutional arrangements to deal with them.” 

To forestall the possibility that states or de facto authorities may withhold requests for or 
acceptance of humanitarian assistance for fear of adverse political or diplomatic impli- 
cations, the Declaration makes clear that humanitarian assistance shall not affect the status 
or diplomatic recognition of the states or authorities concerned.” 

The Declaration contains a cautiously worded provision dealing with the establishment 
of safe areas.” It underscores, however, the right of IDPs to free and safe access to inter- 
national assistance and protection,” as well as the right of relief personnel to full protec- 
ticn against armed attack.” All armed forces are prohib:ted from interfering with the 
movement of essential subsistence relief clearly designated for civilian consumption, and 
such movement may be subject to monitoring by appropriate international agencies.” The 
essential role of the Security Council in maintaining international peace and security, 
which may be threatened by situations of internal displacement, is also underscored.” That 
th= Declaration attaches great importance to the regional approach to IDP problems is 
evidenced by its specific references to “regional” instruments or organizations in five dif 
ferent provisions: Articles 2(1), 11(2), 12, 13(1), and 16. 


II. IMPLICATIONS FOR THE FUTURE AND TH= NEXT STEPS 


Although both refugees and IDPS are forced to flee or leave their homelands in fear for 
life, liberty, and security, only refugees are entitled to systematic international protection 
ard assistance under existing international treaties and instruments, ostensibly because 
they have crossed their national borders.” Three facts should be underscored in this con- 
nection. First, there are now about twice as many IDPs as refugees (about 20-25 million 
IL-Ps to some 11.5 million refugees) .*’ Since the root causes of their displacement are the 
sane—human rights abuses, civil strife, and generalized violence—this global displacement 
of more than 30 million people inevitably calls into question the soundness of a definition 
of refugees that continues to exclude two-thirds of them. 


” Declaration, supra note 1, Art. 10(1). 

20 Fd., Art. 13(1), (2). 

^ Id., Art. 18(2). 

~“? Jd., Art. 11(2). 

*8 Id., Art. 12. 

“4 Id., Art. 13(4), (5). 

*5 Id., Art. 14(3) & Commentary, paras. (5)—(8). 

*6 Td., Art. 14(1). 

® Id., Art. 14(2). 

38 Td., Art. 15(2). 

® Id., Art. 16 & Commentary, para. (1). 

*° Using border crossing as the most important criterion for distinguishing between refugees and IDPs, hence 
determining their eligibility for international protection and assistance, may be faulted on historical, practical, 
juridical, and human rights grounds. Luke T. Lee, Internally Displaced Persons and Refugees: Toward a Legal Synthesis? 
9 J. REFUGEE STUD. 27 (1996). 

Y UNHCR, REFUGEES, No. 118, 2000, at 2; UNHCR, Refugees by Numbers 2900, at <http://www.unhcr.ch> (visited 
Arr. 30, 2000). 
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Second, IDPs usually suffer more than refugees, as refugees have already crossed their 
national border into the comparative safety of countries offering asylum or resettlement. 
In addition, they are protected and assisted by treaties (e.g., the 1951 Convention and 1967 
Protocol Relating to the Status of Refugees,” the 1969 OAU Convention Governing the 
Specific Aspects of Refugee Problems in Africa”) and international organizations like 
UNHCR.” In contrast, IDPs, being still mired in their own countries, are left without effec- 
tive international protection or assistance. Their own governments are supposed to protect 
them, but those governments are often their persecutors and causes of displacement. Can 
wolves be counted on to guard chicken coops? 

The third point to be recalled is that the original rationale for protecting refugees on the 
basis of border crossing disappeared together with the Cold War. The 1951 Convention, 
after all, was prepared and adopted against the backdrop of a deepening Cold’ War. 
Originally and essentially a European regional instrument until the adoption of the 1967 
Protocol, the Convention perforce mirrored contemporary political realities in Europe, 
where crossing the “Iron Curtain” was considered to be critically important and was often 
welcomed for propaganda reasons. With the demise of the Soviet Union as a superpower 
and communism as a dominant ideology, the Iron Curtain has vanished and political “per- 
secution” of individuals by governments has been largely replaced by human rights abuses, 
ethnic conflicts, generalized violence, and other deprivations as the root causes of displace- 
ment from or within many countries, whatever their ideology. 

Events during the last couple of years have catapulted IDPs into the forefront of humani- 
tarian crises in Kosovo, East Timor, and Chechnya, among others. In all of these crises, the 
theoretical and practical distinctions between refugees and IDPs have become increasingly 
blurred, and international protection of and assistance to both refugees and IDPs are 
increasingly based on needs, rather than legal status. The right of IDPs to international 
protection and assistance, hitherto constrained by the concept of sovereignty, must be 
invigorated by human rights law” and increasing resort to Chapter VII of the United 
Nations Charter.” As Sir Robert Jennings and Arthur Watts point out in Oppenheim’s Inter- 
national Law,” violations of a universal, minimum standard of human rights in a grossly 
violent and persistent manner that shocks the conscience of mankind cease to be a matter 
solely of concern to a state, even if directed only against its own citizens. All of these pose 
a forceful reminder that the lacunae created by the absence of an international law regime 
governing IDPs threaten not only fundamental human rights but also international peace 
and security. This Declaration seeks to fill these lacunae by elaborating the international 
law principles at its core. 


3? Convention Relating to the Status of Refugees, July 28, 1951, 189 UNTS 150; Protocol Relating to the Status 
of Refugees, Jan. 31, 1967, 19 UST 6223, 606 UNTS 267. 


33 OAU Convention Governing the Specific Aspects of Refugee Problems in Africa, Sept. 10, 1969, 1001 UNTS 45. 


*4 GA Res. 428 (V), Annex: Statute of the Office of the United Nations High Commissioner for Refugees, UN 
GAOR, 5th Sess., Supp. No. 20, at 46, UN Doc. A/1775 (1950). 

3 As defined by Sir Humphrey Waldock, human rights are “rights which attach to all human beings equally, 
whatever their nationality.” C. H. M. Waldock, Human Rights in Contemporary International Law and the Significance 
of the European Convention, 11 INT’L & COMP. L.Q, Supp. 1, 3 (1965). Indeed, equal rights for all individuals—be 
they nationals or aliens, refugees or [DPs—is implied in all universal and regional human rights instruments 
through the use of such expressions as “all human beings,” “everyone,” “no one,” and “all.” Hence, not a single 
“right” in the Universal Declaration of Human Rights, for example, is specified or implied as belonging only to 
“refugees,” and not to “IDPs.” 


36 Between 1990 and 1996, for example, the Security Council declared a formal threat to international peace 
and security sixty-one times, in contrast to only six times in the preceding forty-five years. Jessica T. Mathews, Power 
Shift, FOREIGN AFF., Jan./Feb, 1997, at 50, 59. In the cases of Haiti and Somalia, the Chapter VII resolutions au- 
thorizing forceful intervention addressed primarily domestic human rights abuses or generalized violence, rather 
than an actual threat or danger to peace beyond the country’s border. 


37 ] OPPENHEIM’S INTERNATIONAL Law 442-43 (R. Y. Jennings & Arthur Watts eds., 9th ed. 1992). 
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As for the next step, the relationship between refugee law and the legal status of IDPs set 
forth in this Declaration should be systematically analyzed, and any legal gaps bridged. 
Among the issues to be explored are the following: Should zhe mere distinction of border 
crossing continue to separate two obviously related bodies of international law, both an- 
cored in human rights? Should the legal framework of thcse international organizations 
ccncerned with refugees, such as UNHCR, be expanded to include IDPs?” If UNHCR is 
umable or unwilling to protect or assist IDPs, should a new UN agency be created or an 
existing one strengthened to fill the void? 

This paper concludes by posing the following questions: First, is it not time to consider 
usmg the concept of “accountability” of sovereign states to avert new flows of IDPs and 
rehigees? This concept may be described as follows: “[A]ny Government that fails to pro- 
vide the most fundamental rights for major segments of its population can be said to have 
forfeited sovereignty, and the international community can be said to have a duty in those 
instances to reestablish it.” 

o carry this concept one step further, it may be noted that Articles 5 and 6 of the UN 
Cxrarter empower the Security Council to recommend the suspension or expulsion of states 
that have persistently violated Charter principles, If a state so abuses the human rights of 
ite citizens as to force them to flee their homes to become IEPs or refugees, would not such 
akase trigger the application of these articles? Hitherto we have used carrots to induce 
states to comply with Charter obligations, with uneven results. Would it not be useful to 

se sticks—the suspension or expulsion of states from UN membership—where carrots 
have failed? 

Second, Article 17 of the Charter provides in part: “The G2neral Assembly shall consider 
ani approve the budget of the Organization.” The International Court of Justice in Certain 

=Senses of the United Nations® interprets the word “Orgarization” as also including “its 
principal organs and such subsidiary organs as may be established under the authority of” 
the General Assembly and the Security Council (for example, UNHCR and UNICEF) .*! May 
the General Assembly call on UN agencies to establish a trust fund to promote protection 
of and assistance to IDPs? Moreover, may it, in the face of divergent definitions of “refu- 
gees,” require UN agencies to interpret and implement their refugee budgets as auto- 
mztically applicable to IDPs, perhaps on a pro rata basis? 


LUKE T. LEE” 


* Obviously, UNHCR’s self-imposed preconditions for involvement in ary specific operation relating to IDPs 
wenld need to be modified. Among the preconditions, for example, are t1) consent to UNHCR’s operation not 
ork by the territorial state concerned, but also, where applicable, by other entities in the conflict; (2) adequate 
se= rity for the staff of UNHCR and its implementing partners; and (3) adecuate resources and capacity. Adoption 
of similar preconditions by the International Committee of the Red Cross and Médecins sans Frontières would 
prevent these highly effective nongovernmental organizations from playing a useful role in protecting and assisting 
bcth refugees and IDPs. These preconditions are contained in UNHCR Pcsition Paper, supra note 8. 

2 FRANCIS M. DENG, PROTECTING THE DISPOSSESSED 140 (1993), quoted and discussed in Claire Palley, Legal Issues 
Aaaing from Conflicts Between UN Humanitarian and Political Mandates—A Survey, in THE PROBLEM OF REFUGEES IN 
TEL LIGHT OF CONTEMPORARY INTERNATIONAL LAW ISSUES 145, 162 (Vera Gowlland-Debbas ed., 1996). 

© Certain Expenses of the United Nations (Article 17, Paragraph 2, of the Charter), Advisory Opinion, 1962 
ICJ Rer. 151 (July 20). 

a The United Nations International Children’s Emergency Fund (UNICEF) was established pursuant to GA Res. 
570), UN Doc. A/230 (1946). By GA Res. 802 (VII), UN GAOR, 8th Sess.. Supp. No. 17, at 53, UN Doc. A/2630 
(1=53), the name of the organization was changed to the United Nations Children’s Fund, while retaining the 
symnbol UNICEF. 

= See Lee, supra note 30, at 30-33. 

“The author served as chairman of the International Law Association’s International Committee on Internally 
Dssplaced Persons, which drafted the Declaration of International Law Principles on Internally Displaced Persons. 
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BOOK REVIEWS 


The Boundaries of International Law: A Feminist 
Analysis. By Hilary Charlesworth and Christine 
Chinkin. Manchester (UK): Manchester Uni- 
versity Press, 2000. Pp. xvii, 337. Index. £55, 
cloth; £17.99, paper. 


Much has happened in academic circles in the 
decade since Hilary Charlesworth, Christine 
Chinkin, and Shelley Wright first opened the eyes 
of most English-speaking international lawyers to 
the gendered boundaries of international law 
through their pathbreaking article in this Journal. 
In 1991, the U.S. academy was still debating 
whether gendered was a word at all, much less an 
acceptable (or respectable) mode of analysis for a 
notoriously state-centered system of rules. Not 
long before, the first academic conference de- 
voted to feminist deconstructions of international 
law (at Australian National University in 1990) had 
reportedly “alienated” the mainstream (specifi- 
cally, that most eminent of international lawyers, 
Oscar Schachter).? As if “alienating Oscar” had 
not been enough, Chinkin and Charlesworth had 
the temerity soon thereafter to apply feminist 
analysis to a multitude of sacred cows, including 
international lawyers’ equivalent of “high” politics, 
the concept of jus cogens? Their critiques initially 


‘ Hilary Charlesworth, Christine Chinkin, & Shelley 
Wright, Feminist Approaches to International Law, 85 AJIL 
613 (1991). 

* As reported by Charlesworth, the fears were ground- 
less but revealing nonetheless. Hilary Charlesworth, 
Alienating Oscar? Feminist Analysis of International Law, in 
RECONCEIVING REALITY: WOMEN AND INTERNATIONAL 
LAW 1, 15 n.2 (Dorinda G. Dallmeyer ed., 1993); see also 
Hilary Charlesworth, Subversive Trends in the Jurispru- 
dence of International Law, 86 ASIL PROC. 125 (1992). 

> See, eg., Hilary Charlesworth, The Public/Private 
Distinction and the Right to Development in International 
Law, 12 AUST. Y.B. INT'L L. 190 (1992); Christine 
Chinkin & Shelley Wright, The Hunger Trap: Women, Food 
and Self-Determination, 14 MICH. J. INT’L L. 262 (1993); 
Christine Chinkin, Women and Peace: Militarism and 
Oppression, in HUMAN RIGHTS IN THE 21ST CENTURY: A 
GLOBAL CHALLENGE 405 (Kathleen E. Mahoney & Paul 
Mahoney eds., 1993); Christine Chinkin, Rape and 
Sexual Abuse of Women in International Law, 5 Eur. J. INTL 


produced shock and even ire. Academic gre- 
nades were lobbed at those “radical feminists” 
not content with reformist moves within special- 
ities presumed to be suited to “women’s con- 
cerns,” such as human rights.* Others, more 
sympathetic to the enterprise, questioned the 
feminist turn to the personal (and sometimes 
passionately expressed) voice of experience, 
warning that abstract doctrine has its uses and 
that one “can reconceive international law every 
now and then, but not all the time.” Today, with 
both Chinkin and Charlesworth on the Journal’ 
Board of Editors, and with feminist modes of 
analysis nearly as ubiquitous as the New Haven 
School, the self-proclaimed academic and 
political goals of this new book seem almost (but 
not quite) passé. Many of us are ready to con- 
cede as canard what the authors here specifically 
set out to disprove, namely that the feminist 
reconception of international law is only “an 
eccentric sideshow, irrelevant to the mainstream 
of the discipline” (p. 19). 

The Boundanes of International Law, a long- 
overdue synthesis of a vast amount of scholar- 
ship, remains necessary—for both practical and 
academic reasons. For all the progress made by 
feminist theory (particularly in parts of Europe, 
Australia, and the United States), all too many 
international lawyers out in practice or in the 
academy still regard feminist analysis as a passing 
fad or worse. And the real-world conditions that 
gave rise to the feminist critique—from the qual- 
ity of women’s lives to the degree of female par- 
ticipation in lawmaking exercises in all-male or 
largely male institutions such as the International 


L. 326 (1994); Hilary Charlesworth & Christine Chinkin, 
The Gender of Jus Cogens, 15 HUM. RTS. Q. 63 (1993). 

4 See Fernando R. Tesén, Feminism and International 
Law: A Reply, 33 VA. J. INT'L L. 647 (1993). 

5 Martti Koskenniemi, Book Review, 89 AJIL 227, 230 
(1995) (reviewing RECONCEIVING REALITY: WOMEN AND 
INTERNATIONAL LAW, supra note 2). 

5 See, e.g., Symposium on Method in International Law, 
93 AJIL 291 (1999) (surveying feminist methods 
alongside positivism, policy-oriented jurisprudence, 
international legal process, critical legal theory, inter- 
national relations theory, and law and economics). 
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Lew Commission, the International Court of 
Juszice, and institutionalized and ad hoc interna- 
ticnal arbitration—have scarcely changed. As for 
scaolarship, despite various multi-authored at- 
tempts,’ to date we have lacked a coherent, 
readable account of the role that gender and sex 
play in the international legal system, of how 
feninist conceptions of law relate to well-estab- 
listed theories of international law, of how 
wemen’s participation (or more importantly, 
th=ir absence) affects international lawmaking, 
ard of how feminist analysis can be used to un- 
derstand basic doctrinal concepts (including the 
Jaw of treaties, the idea of the state, human 
rigats, the use of force, and the peaceful settle- 
ment of disputes). All of these topics are taken 
up in this eagerly awaited state-of-the-art intro- 
duction to feminist analysis in international law 
by its two leading practitioners. The intent is 
clearly to make feminist analysis less an optional 
tecanique and more a part of mainstream analysis. 

The result will inevitably fail to satisfy some 
specialists, especially those expecting an innova- 
tive critical contribution. Today, the revolution 
that Charlesworth, Chinkin, and company have 
wrought has too many dimensions (and too 
many mothers as well as an occasional enterpris- 
ina father) to be fairly captured in a slim pack- 
age of ten chapters. As the authors acknowledge, 
a book that aspires to cover so much ground in 
so ttle space inevitably oversimplifies. Further, 
sc3olars most familiar with the abundant femi- 
nis: literature (much of it unleashed by Charles- 
worth’s and Chinkin’s own efforts) may find 
mich here that is path clearing as opposed to 
grcund breaking. Nonetheless, all readers— 
specialist and novice alike—will benefit greatly 
from what is destined to become the jumping-off 
pornt for new feminist work. 

The authors’ thesis is clearly stated at the 
outset: “the absence of women in the develop- 
ment of international law has produced a narrow 
ard inadequate jurisprudence that has, among 
otter things, legitimated the unequal position of 
women around the world rather than challenged 
it” (p. 1). As would be expected, much of this 
book is devoted to showing the inadequacies of 
ing=rnational rules and institutions. Thus, the 
cl apter on the law of treaties surveys predictable 


7 See, e.g., RECONCEIVING REALITY: WOMEN AND 
INTERNATIONAL LAW, supra note 2; HUMAN RIGHTS OF 
W=MEN: NATIONAL AND INTERNATIONAL PERSPECTIVES 
(Rebecca Cook ed., 1994); WOMEN AND INTERNATIONAL 
HUMAN RIGHTS LAW (Kelly D. Askin & Dorean Koenig 
ed, 1999-2001). 
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territory that will be of particular interest to the 
novice, includ:ng the effects of the underrepre- 
sentation of wcmen on official government treaty 
delegations, tne impact of nongovernmental 
organizations (NGOs) on those same negotia- 
tions, the adverse role of reservations (particu- 
larly with respect to human rights conventions), 
implementation difficulties within various con- 
ventions such as the 1979 Convention on the 
Elimination cf All Forms of Discrimination 
Against Women, and the unjustifiable gaps in the 
content of jus cogens. Similarly, the human rights 
chapter describes the historical marginalization 
of “women’s rights,” as well as the continued 
difficulties prompted by cultural relativism, by 
understandings of “equality” that prohibit dis- 
criminatory treatment but do nothing to rectify 
economic, social, or political realities that keep 
women in “their place,” and by the continued 
lack of attenticn to “second” and “third” genera- 
tion rights. Chapters on the use of force and 
dispute settlement survey such problems as inter- 
national humanitarian lawyers’ reticence to deal 
with rape and other forms of sexual violence, 
and the consequences of employing peacekeep- 
ing forces tha: are, collectively, predominantly 
male. Charlesworth and Chinkin also challenge 
prevailing concepts of “collective security” and 
“humanitariar. intervention” for failing to con- 
sider the pligh: of women either in their justifica- 
tions or their consequences; for example, the 
authors note that Kuwaiti territorial sovereignty 
was defended without any question being raised 
concerning that state’s denial of women’s civil 
and political rights. Throughout, the authors 
discuss these issues with sophistication, avoiding 
facile prescriptions for change. The chapter on 
international organizations, for example, while 
subjecting the United Nations to a withering cri- 
tique for the underrepresentation of women, 
raises questions about whether the problem 
ought to be seen as a failure to incorporate 
“women’s conzerns” or, as Karen Knop has sug- 
gested instead ĉas relating to women’s “collective 
autonomy” (p. 194). Although not necessarily in- 
tended for classroom use, these chapters are use- 
ful correctives to the more sanguine treatment 
found in most international law course books. 
Even as they stake out sharply defined feminist 
positions, Cherlesworth and Chinkin embrace 
the “progressive” reformist agenda that has char- 


8 See Karen Knop, Re/statements: Feminism and State 
Sovereignty in International Law, 3 TRANSNAT’L L. & 
CONTEMP. PROBS, 293, 306 (1993). 
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acterized traditional international lawyers’ efforts 
in the post-World War II period. Although the 
authors have not moderated their positions in 
any demonstrable way since they first articulated 
them, it is surprisingly easy today to agree with 
their assertions that they are reformers, not 
destroyers. They describe their enterprise as a 
“modern Grotian project” to demonstrate that 
the field’s “apparently impermeable boundaries 


are in reality fluid” (p. 20)—and capable of 


transforming justice and order, and of distribut- 
ing power and resources to the greater benefit of 
women. Stated in this way, Charlesworth and 
Chinkin’s aspirations are not fundamentally dif- 
ferent from the goals of those who have sought 
to expand international law boundaries in the 
postwar period to embrace colonial and indige- 
nous peoples, victims of apartheid, and concerns 
such as endangered species and the environ- 
ment. And as happened with these other ven- 
tures to expand the regulatory reach of the 
international, feminists can now claim some real- 
world achievements. As is suggested by the chap- 
ter surveying developments within international 
criminal law—in particular, ` the ad hoc war 
crimes tribunals and the prospective interna- 
tional criminal court—the feminist reformist 
agenda has now been adopted, with some suc- 
cess, by activists both inside the United Nations 
and within the NGO community. In hindsight, 
the decade-old feminist critique of international 
law——at least as intoned by Charlesworth and 
Chinkin—now seems neither particularly radical 
nor impracticable. 

The Boundaries of International Law is self-effac- 
ing. The authors are generous in attributing 
ideas to others, including leading feminists who 
have worked primarily within domestic law (such 
as Catherine MacKinnon). Charlesworth and 
Chinkin claim only to be “borrowing” (with full 
attributions) an eclectic blend of feminist per- 
spectives and techniques, and to be applying 
these to “well-trodden areas of international law” 
(p. 18). Their opening chapter efficiently clears 
the underbrush from their target—indicating the 
essential problems in dealing with the category 
of “women,” drawing distinctions between the 
categories of “gender” and “sex,” and enumerat- 
ing the ways that women are disadvantaged both 
by the descriptive categories used to describe the 
plight of humankind (“economics,” “society,” 
“politics,” “law,” and “culture”) and by state- 
centric international legal sources and tools. 
Although the authors break no new ground in 
discussing these preliminary issues, they are per- 
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haps too modest concerning their own theoreti- 
cal contributions elsewhere in the book. Con- 
sider the authors’ application of feminist meth- 
ods to the idea of the state in international law, 
including the Montevideo Convention’s® criteria 
for statehood (chapter 5). While the authors’ 
critiques of these criteria do not always con- _ 
vince,” more often than not the authors succeed 
in showing that a “gendered” perspective pro- 
duces an invigoratingly fresh set of research in- 
quiries with respect to a time-worn topic. For 
example, their invocation of entities that could 
be said to satisfy the “objective” need for a “per- 
manent population” (such as the largely male 
population of Vatican City, ethnically cleansed/ 
raped portions of the former Yugoslavia, and 
states whose population policies encourage fe- 
male infanticide) raises questions about that 
criterion for statehood, suggesting gendered 
analogs to the racist South African Bantustans 
that all international lawyers now recognize as 
illegal. They do the same for doctrines that pre- 


cede or grow out of statehood—namely, self- 


determination and sovereign immunity."’ Even 
those familiar with Charlesworth’s and Chinkin’s 
prior writings will find springboards for new 
insights throughout this book, including a ring- 
ing defense of rights discourse, unexpected 
praise for the New Haven School, and all-too- 
brief rejoinders to critiques from Tesén, D’Amato, 
and Koskenniemi.” 


° Convention on the Rights and Duties of States, 
Dec. 26, 1933, 165 LNTS 19, reprinted in 28 AJIL SUPP. 
75 (1934). 

‘© The authors’ contention that territorial integrity, 
for example, is a gendered notion and that it would be 
better to have more permeable borders is likely to elicit 
a predictable response in defense of the Charter order, 
as well as from those who believe that sovereignty 
continues to have its “progressive” uses, See, e.g., Bene- 
dict Kingsbury, Sovereignty and Inequality, 9 EUR. J. INT'L 
L. 599 (1998). 


H Thus, the authors challenge comfortable notions 
of selfdetermination that fail to consider the adverse 
consequences of independence on women, and they 
explore the inequities of certain doctrines such as 
restrictive immunity, which limits sovereign immunity 
for the sake of protecting the interests of commercial 
enterprises, while leaving that immunity intact with 
respect to significant concerns of women. 

12 See Tes6n, supra note 4; Anthony D'Amato, Book 
Review, 89 AJIL 840 (1995) (reviewing HUMAN RIGHTS 
OF WOMEN: NATIONAL AND INTERNATIONAL PERSPEC- 
TIVES, supra note 7); Koskenniemi, supra note 5. The 
authors’ response to charges of lack of objectivity is 
much like those made in response to those who would 
ban certain forms of “harmful” speech. See, for exam- 
ple, Justice Vinson’s plurality opinion in Dennis v. 
United States, 34] U.S. 494 (1951) (noting that the basis 
of the First Amendment is the hypothesis that harmful 
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~rom the standpoint of readability, The Bound- 
ares of International Law largely succeeds. This 
book is one that will be readily understood by 
_ relative newcomers to either international law or 
feminist critiques (or both). One exception on 
this score may be, however, the second chapter, 
anall too rapid tour d’horizon of traditional and 
more recent theories of international law (natu- 
ral law, positivism, liberal theory, the New Haven 


Scaool, Southern theories, and “newstream”. 


theories) and also of distinct feminist approaches 
(liberal, cultural, radical, postmodern, and Third 
World) that is likely to leave the uninitiated 
confused by its welter of labels. But the novice 
wiling to plod through the first half of this 
chapter will find a veritable treasure trove in the 
second for “thinking outside the box”’’—a useful 
distillation of feminist methods ranging from 
dichotomies to “world travelling,” from pub- 
lic/private distinctions to the technique of 
exploring silences and blindspots. 
~harlesworth and Chinkin do not solve the 
ncw familiar conundrums of the genre. At the 
- end of the book, we are no closer to discovering 
hew we can both challenge international norms 
amd institutions, and still use them as a basis for 
advancing the interests of women. At times there 
is 4 palpable, unresolved tension between what 
the authors call their “theoretical” and “prag- 
matic” goals. For example, in their treatment of 
the sources of international law, the authors 
siriultaneously condemn the “gendered,” ortho- 
dcx account in Article 38 of the Statute of the 
In:ernational Court of Justice (which privileges 
stetes, consent, hierarchy, abstraction, and 
“hard,” adversarial modes of enforcement) while 
cr-ticizing the marginalization of issues of con- 
cern to women precisely for falling short on 
th2se grounds (from “soft” instruments to “soft” 
enforcement for “hard” treaties). At other times 
the authors reject the comforts of mainstream 
feminist theory in recognition of harsh realities. 
Thus, while acknowledging that women have 


speech is best countered by more speech). Like Justice 
Viason, Charlesworth and Chinkin’s answer to interna- 
ticnal law’s gendered and sexed subjectivity is not less 
but more subjectivity: since international law does not 
provide even a “partial, consensual, formal distance” 
frem subjectivity, we should not be troubled by an 
approach that acknowledges that law has a political 
azenda (p. 22). 

1$ Cf David Kennedy, My Talk at the ASIL: What Is New 
Thinking in International Law?94 ASIL PROC. 104 (2000). 

** The authors’ conception of “world travelling,” 
borrowed from a number of authors, requires scholars 
to acknowledge the particularities of their own, as well 
as others’, historical and cultural context (p. 51). 
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been marginalized within traditional adversarial 
modes of dispute settlement, Charlesworth and 
Chinkin resist the usual temptation to endorse 
alternative dispute resolution as a more “women- 
oriented” process, noting that “[s]tructural power 
imbalances are not altered by process” (p. 289). 
Such nuanced treatment will disappoint those 
looking for easy recipes on how to be both 
pragmatic activist and theoretical subversive. 
Most frustrating on this score is the authors’ 
final chapter, which presents a critique of inter- 
national criminal law. Although the authors 
understandably criticize, for example, humani- 
tarian law’s definition of rape as a crime against 
honor, readers looking for wise compromises 
between the demands of realpolitik and theoreti- 
cal purity are left to wonder whether or when the 
concern for cleansing the law of a patriarchal 
doctrine ought to prevail over protecting the 
interests of victims, including those who subjec- 
tively experience the crimes committed against 
them at least in part in terms of the family-cen- 
tered values (such as women’s honor) that char- 
acterize the societies in which they live. If we 
agree with the authors that the symbolism con- 
veyed by how we package gender crimes matters 
and that identifying rape as a crime against 
dignity rather than as a violent attack upon per- 
sonal integrity is a general affront to women, 
should we reject the pleas of those victims who 
want the politically incorrect symbol to be con- 
veyed? If we do so, however, are we thereby 
rejecting the authors’ pleas to be culturally sensi- 
tive to the varying contexts in which women live? 
The authors’ criticisms concerning the “male” 
perspectives embedded in international law’s 
boundaries—even assuming we agree with those 
criticisms—turn out to be very difficult to opera- 
tionalize in the context of criminalizing war 
crimes. How are drafters of international crimi- 
nal law to solve Charlesworth and Chinkin’s cri- 
tique that “[s]tandard dichotomies.such as war/ 
peace, order/disorder or security/insecurity have 
operated in international law to filter out the 
experiences of women” (p. 336)? While we may 
agree with the authors that “[vliolence against 
women in armed conflict and in peacetime 
conditions are not distinct phenomena but form 
part of the same spectrum of behaviour” (p. 
334), we have to make some distinctions, whether 
based on occurrence during conflict, the system- 
atic nature of offenses, or premeditation, in 
order to distinguish international crimes from 
domestic ones. But the authors do not suggest a 
coherent set of crimes that (1) responds to their 
concerns, (2) makes sense given what we want 
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international tribunals to achieve, and (3) is 
practical given limited prosecutorial resources. 
Similarly, the authors’ suggestion that female 
judges are important to the international crimi- 
nal process both symbolically (as showing that 
women are not merely victims) and in practice 
(because they may add a different perspective 
during trial or deliberations) raises troubling 
issues concerning prevailing notions of judicial 
“impartiality” but which the authors do not 
address. If the gender of judges may be impor- 
tant, what about other aspects of their identity 
that may be equally important symbolically and 
in practice? For example, none of the judges on 
the ad hoc tribunals are either nationals of the 
regions where the crimes were committed or 
members of the ethnic groups brought before 
the tribunals as defendants, victims, and wit- 
nesses. In these and other respects, although 
Charlesworth and Chinkin fairly criticize these 
tribunals and the ICC for their merely tinkering 
with international criminal law, they fall short 
when it comes to delineating what a significant 
shift or transformation in the boundaries of 
international criminal law would entail. 

There are, to be sure, other gaps in the book. 
The authors’ effort in chapter 2 to situate femi- 
nist critiques within theories of international law 
ignores important critiques from within interna- 
tional relations, whether from the realist or lib- 
eral traditions. Without a discussion of realism, 
for example, it is difficult to tell whether the 
authors wish to attribute the harms inflicted on 
women and others by the UN Security Council’s 
shortsighted resort to economic sanctions (in 
Iraq and elsewhere) exclusively to male bias or at 
least partly to the hegemonic interests that real- 
ists would say dominate that body. Similarly, it is 
hard to tell to what extent Charlesworth and 
Chinkin subscribe to (neo)liberal theories of 
international law. Like Anne-Marie Slaughter and 
Andrew Moravscik, Charlesworth and Chinkin 
argue that states reflect the views of domestic in- 
terest groups. They even suggest a liberal ac- 
count for international law’s gender inadequa- 
cies—namely, the absence of women in national 
politics. Nevertheless, the authors are not san- 
guine that women’s prospects will improve with 
democratization, and they appear more skeptical 
than Slaughter (or for that matter neo-Kantians 
like Tes6n) about the virtues of “minimalist 


!5 Cf. Anne-Marie Slaughter, International Law in a 
World of Liberal States, 6 EUR. J. INT'L L. 503 (1995); 
FERNANDO TESON, A PHILOSOPHY OF INTERNATIONAL 
Law (1998). For an introduction to liberal theory, see 
Andrew Moravscik, Taking Preferences Seriously: A Liberal 
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representative democracy” and “capitalist eco- 
nomics.”! Other readers may regret the absence 
of a probing exploration of the many commonal- 
ities between feminist and other “subversive” 
approaches to international law, including Third 
World and “sub-altern” analyses, beyond the scant 
two pages given here (pp. 36-38).’” And there 
are other regrettable missed opportunities, includ- 
ing a failure to critically engage the notion of orga- 
nizational privileges and immunities affirmed in 
cases like Mendaro v. World Bank (dismissing 
charges of sexual harassment in U.S. court)” or 
to explore the uses and benefits of “soft law.”” 
But the most surprising gaps in this book con- 
cern two topics that the authors acknowledge are 
likely to pose the most significant challenges to 
women in the new century: religious extremism 
and economic globalization. The authors recog- 
nize the enormous harms inflicted on women in 
the name of religion (as by Islamic states) and the 
impoverishment of women and children that 
has, in many regions, accompanied globalization. 
Except for brief discussions of cultural relativism 
and treaty reservations, however, the authors say 
little about the first issue and only tiptoe gingerly 
around the second. Economic concerns, although 
acknowledged to be of fundamental importance, 
get only passing reference, as through mention 
of the (adverse) role of structural-development 
assistance, the uses of the gender-development 
index, the constricted definitions of “equity” in 
international adjudication,” or the absence of 
women on the World Trade Organization’s 
Appellate Body. The lack of any thorough discus- 
sion of these topics may leave the reader a bit 


Theory of International Politics, 51 INT’L ORG. 513 (1997). 

18 P, 248 (quoting Dianne Otto, A Post-Beijing Reflec- 
tion on the Limitations and Potential of Human Rights 
Discourse for Women, in 1 WOMEN AND INTERNATIONAL 
HUMAN RIGHTS LAW 115, 127 (Kelly D. Askin & Dorean 
M. Koenig eds., 1999)). 


1 The impact of feminist critiques on Third World 
scholarship appears to be considerable. See, as one 
example, RACHEL MURRAY, THE AFRICAN COMMISSION 
ON HUMAN AND PEOPLE’S RIGHTS AND INTERNATIONAL 
Law (2000) (an analysis of African human rights—by 
an insider to those processes—that is self-consciously 
modeled on feminist critiques and dichotomies). 

!8 717 F.2d 610 (D.C. Cir. 1983). 

19 Cf. COMMITMENT AND COMPLIANCE: THE ROLE OF 
NON-BINDING NORMSIN THE INTERNATIONAL LEGAL SYS- 
TEM (Dinah Shelton ed., 2000); Douglas M. Johnston, 
Book Review, 95 AJIL (forthcoming 2001) (reviewing id.). 

*° Chinkin and Charlesworth argue that the concept 
of equity “has been primarily restricted to boundary 
demarcation and individual instances of resource allo- 
cation between states” but has not been used to redress 
structural injustices either between persons within a 
state or between states (p. 80). 
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unsu-e about the precise point of the authors’ 
challange to international law and institutions. Is 
the goal (as in elevating the level of female 
part.<ipation in international lawmaking) merely 
to rz5e women to the exalted position formerly 
oca ied by men—so that both men and women 
(pr=cominately from the North) can continue to 
opp7=2ss, under the emerging neoliberal rules of 
glo-zlization, those who are economically disad- 
vantazed in the developing world? Is the goal 
ger.d=r parity or a more fundamental redistribu- 
tiom of power, wealth, and opportunity? If the 
latter, how exactly will reformist moves correct- 
ing ænder inequalities accomplish that? A sur- 
prizacg gap in a book that stresses the economic 
inezualities between men and women (and 
pres-mably the permeable boundaries between 
pub international law and other international 
rulez is the relative lack of attention to interna- 
tioma economic law, including international 
finencial institutions, national development 
ager.cies, regional banks, and multinational 
commercial enterprises—and how these other 
elements of international civil society relate to 
the weatment of women. 

Q=rourse, gaps are inevitable in a survey as all- 
encompassing as this one. For now, we must be 
cor sent with a summing up of a decade of path- 
breating scholarship that began “down under” 
anc that has truly upended traditional verities. 
The undaries of International Lawis a formidable 
derscnstration of our field’s inequities with 
resp=ct to half of the world’s population. 


JOSE E. ALVAREZ 
Columbia Law School 


The Settlement of Disputes in International Law: 
Testitutions and Procedures. By John Collier and 
Veaghan Lowe. Oxford, New York: Oxford 
U-aversity Press, 1999 (paper, 2000). Pp. 
xxviii, 390. Index. $135, cloth; $49.95, paper. 


As che preface states, “This book has the mod- 
est zim of introducing readers to some of the 
mam processes for the settlement of interna- 
tiona disputes. The range of such processes is so 
wide that comprehensiveness is impossible in a 
shart monograph intended, as is this one, as a 
bas.s for the teaching of international law. We 
have concentrated on the most important pro- 
cesze:...” (p. v). 

Jotn Collier, a lecturer in law at Cambridge 
Unversity and a fellow of Trinity Hall, and 
Vaugnan Lowe, then reader in international law 
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at Cambridge and a fellow of Corpus Christi 
College (today, Chichele Professor of Interna- 
tional Law at Oxford University), have more than 
achieved their aim. The Settlement of Disputes in 
International Law is an excellent survey of the 
field: lucid, searching, and acute. The student of 
international lew who reads this book comes 
away with a considerable knowledge of the pa- 
rameters and complexities of international dis- 
pute settlement. 

The introduction to the book rightly empha- 
sizes the essentially optional nature of interna- 
tional dispute settlement. It observes that the 
mass of municipal case law treating questions of 
international law reflects “the fact that interna- 
tional law is most commonly applied by judges in 
their own national courts” (p. 5). In the view of 
the authors, governments prefer dispute settle- 
ment procedures over which they retain the 
greatest measure of control, whereas businesses 
are more likely to see advantages in a clear, 
decisive ruling from an impartial international 
tribunal. The International Court of Justice 
(ICJ), “and even more arbitral tribunals, do not 
see themselves as having the same crucial role 
[as that of the Court of Justice of the European 
Communities] -n the promotion of a legal svs- 
tem” (p. 14). Instead, “they consider their func- 
tion to be essentially confined to the settlement 
of existing disputes” (2d.). 

The body of the book initially describes the 
basic methods of international dispute settle- 
ment. Part I then addresses institutions. It pro- 
ceeds to a detailed consideration of: interna- 
tional commercial arbitration; “mixed arbitra- 
tions” between states and private entities, notably 
the International Centre for Settlement of Invest- 
ment Disputes (ICSID) and the Iran—United 
States Claims Tribunal; dispute settlement in the 
law of the sea; the settlement of international 
economic disputes through the World Trade 
Organization and regional bodies such as the 
European Union and the North American Free 
Trade Agreement; and the settlement of interna- 
tional financial disputes through the Interna- 
tional Monetary Fund and World Bank. Part I 
concludes with a long chapter on the IC]. Part I, 
which concerns procedure, presents an able 
analysis of the arbitral process. The preeminence 
of international commercial arbitration is rightly 
emphasized, though interstate arbitration has 
played and continues to play somewhat more of 
a role than the authors recognize. The book con- 
cludes with seven useful textual appendices— 
including, for example, the Convention on the 
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Settlement of Investment Disputes Between 
States and Nationals of Other States (which 
established the ICSID). 

The authors’ exposition and analysis is straight- 
forward, enlightening, and accurate,’ and is 
interspersed with pithy comments concerning 
the merits of certain international judicial and 
arbitral decisions. For example, they appraise the 
Court’s judgments on jurisdiction in Maritime 
Delimitation and Territorial Questions Between Qatar 
and Bahrain’ to be “very curious” and reached by 
“a somewhat unusual process of interpretation” 
(p. 135). They find the judgment of the Court in 
the Nuclear Tests’ cases to be “extraordinary” and 
state why (p. 157). In this reviewer’s opinion, the 
views of the authors on these and a number of 
other cases are almost invariably sound. 

The one exception relates to the withdrawal 
of the United States from the proceedings after 
the Court upheld jurisdiction in Military and 
Paramilitary Activities in and Against Nicaragua. 
The authors state that the withdrawal 


left the Court in a very awkward position. . . . 
Nicaragua put forward evidence and wit- 
nesses whom the Court had to believe, since 
there was no effective challenge to the 
evidence or cross-examination of witnesses. 
In the circumstances, criticisms of the Court 
and its judgmentin the case, especially from 
American commentators, are difficult to 
accept, to put it mildly. (P. 181) 


* To this reviewer’s knowledge, only a very few errors 
have crept in. The Lockerbie cases still pending in the 
IC] are said to have been brought by the United 
Kingdom and the United States against Libya (p. 16), 
whereas the cases were brought by Libya against the 
United Kingdom and the United States. (The authors 
get it right at p. 173.) The authors state that in Military 
and Paramilitary Activities in and Against Nicaragua (1984 
IC] Rer. 392), Nicaragua “attempted to found jurisdic- 
tion on the two States’ optional clause declarations. 
Though the Court later held that it had no jurisdiction 
on this basis...” (p. 170). In fact, the Court famously 
held, over several dissents and widespread criticism, 
that it did have jurisdiction on the basis of the parties’ 
declarations under the optional clause (as well as 
under a bilateral treaty of friendship, commerce, and 
navigation). The authors themselves correctly capture 
this outcome in their fuller, critical treatment of the 
Court’s jurisdictional judgment in the case, which they 
characterize as embodying “strange reasoning” (p. 
154). The decisions of the Court are available online at 
<http://www.ic-cij.org>. 

* Maritime Delimitation and Territorial Questions 
Between Qatar and Bahrain (Qatar v. Bahr.), Jurisdic- 
tion and Admissibility, 1995 IC] Rep. 6 (Feb. 15); Mari- 
time Delimitation and Territorial Questions Between 
Qatar and Bahrain (Qatar v. Bahr.), Jurisdiction and 
Admissibility, 1994 IC] Rep. 112 (July 1). 

? Nuclear Tests (Austl. v. Fr.; N.Z. v. Fr.), 1974 ICJ 
REP. 253 & 457 (Dec. 20). 


BOOK REVIEWS AND NOTES 


465 


Although the Court was in an awkward position, 
it by no means “had to believe” Nicaragua's evi- 
dence and witnesses. Pursuant to Article 53 of 
the Statute, in the absence of a party, the Court 
must, before deciding in favor of the claim of the 
present party, “satisfy itself... that the claim is 
well founded in fact and law.” There are no de- 
fault judgments in the IC]. But in the face of the 
public record, which was brought to the atten- 
tion of the Court, and despite the responses of 
Nicaragua’s witnesses to questions from the 
bench, the Court swallowed whole Nicaragua’s 
factual contentions‘ (despite their dubiety at the 
time and proven falsehood since). The authors’ 
analysis also fails to take into account why the 
United States withdrew from the proceedings: 
the United States had become convinced, as it 
publicly stated, that the Court was not proceed- 
ing objectively. That charge was true, as demon- 
strated by several departures from due process, 
the most serious of which was refusing interven- 
tion by El Salvador.’ That denial of El Salvador’s 
“right to intervene in the proceedings’is difficult 
to reconcile with the terms of Article 63 of the 
Statute, and the error was compounded by the 
refusal to accord El Salvador a hearing in viola- 
tion of the Rules of Court and the elemental 
principles of judicial procedure. Subsequently, 
the Court’s whitewash of Nicaragua’s actions 
became all too clear. It had chosen to endorse 
Nicaragua’s claim that it was lending no material 
support to rebellion in El Salvador. But in 1993, 
an explosion in Managua ofan arms cache of the 
Salvadoran rebels led to condemnation by the 
UN Secretary-General and the Security Council 
and to an admission and apology by the rebels.° 
The loose and expansive view of its jurisdiction 
adopted by the Court in the case,’ coupled with 
its mistreatment of the facts and the law at the 
stage of the merits, may well be a factor in the 
suspicion with which the U.S. Senate today con- 
fronts the question ofadherence to the statute of 
the international criminal court. 


* See Military and Paramilitary Activities in and 
Against Nicaragua (Nicar. v. U.S.), Merits, 1986 IC] 
REP. 14 (June 27). 

5 Military and Paramilitary Activities in and Against 
Nicaragua (Nicar. v. U.S.), Declaration of Intervention, 
1984 IC] Rep. 215 (Oct. 4). 

ê The facts are succinctly summarized in SHABTAI 
ROSENNE, THE WORLD COURT: WHAT IT IS AND How It 
WokrkKS 152-53 (5th rev. ed. 1995). 

1 Military and Paramilitary Activities in and Against 
Nicaragua (Nicar. v. U.S.), Jurisdiction and Admissibil- 
ity, 1984 ICJ REP. 392 (Nov. 26). 
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Tt e Nicaragua case was aberrational, although 
not altogether so in jurisdictional matters. The 
rece ds of the IC] and its distinguished predeces- 
sor are, on the whole, very good. Certain of the 
ICF= judgments—such as the holding in South 
Wes: Africa that the applicants lacked standing to 
mar tain their claims against South Africa, and 
the dismissal of the claim in Barcelona 
Tra-ion?-—have attracted much criticism, but in 
the main the Court’s judgments are seen as 
souzd. The judgments have not only successfully 
setted a large number of international disputes, 
some serious (and virtually all cases before the 
Ceurt are serious for the parties); they have 
advanced the development of international law. 
Lik=wise, the record of international commercial 
arb wation, which is difficult fully to assess be- 
caus2 so many awards remain unpublished, is 
broadly reassuring, not least because such a large 
proc-ortion of awards are unanimously adopted. 
Ever the Iran-—United States Claims Tribu- 
nal—where a minority has almost invariably 
maf- tained a partisan position—has a consider- 
able record of achievement. And if on occasion 
judznents of international tribunals appear to 
reti=ct political rather than legal considerations, 
it mzy be recalled that national and local courts 
are rot invariably immune from such tendencies. 


STEPHEN M. SCHWEBEL 
Of the Board of Editors 


The Role of Government in International Trade: Es- 
sas over Three Decades. By Andreas F. Lowenfeld. 
London: Cameron May, 2000. Pp. 410. Index. 
£55, $140. 


Sridents of international economic law will 
firc chis collection of Andreas Lowenfeld’s essays 
a vciuable and stimulating resource. The essays 
in fhe Role of Government in International Trade 
cover a wide spectrum of topics related to inter- 
natonal trade, written over the course of the al- 
mos: forty years that Lowenfeld has been either 
a pe-ticipant or scholar/ teacher in this area. The 
essas are divided into four sections. Part I, 
ent led “The GATT and the World Trade Orga- 
niza_ion,” covers primarily the dispute settlement 
prccedures of the General Agreement on Tariffs 
anc. Trade, and of the WTO. Part II, “Bilateral 


3 South West Africa (Eth. v. S, Afr.; Liber. v. S. Aff.), 
Second Phase, 1966 IC] REP. 6 (July 18). 


? Earcelona Traction, Light and Power Co. (Belg. v. 
Spam), 1970 ICJ REP. 3 (Feb. 5). 
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Trade Arrangements,” is devoted to the Can- 
ada—United States Free Trade Agreement and 
the North American Free Trade Agreement 
(NAFTA), focusing mainly on the distinctive Chap- 
ter 19 dispute settlement procedure in those 
agreements, bu: also including essays on the rules 
of origin in thase agreements and on the GATT 
rules concerning free trade agreements (FTAs). 
Part III, “United States Trade Laws in the Inter- 
national System,” presents an especially interest- 
ing set of four essays dealing with the structure of 
internal U.S. laws pertaining to international 
trade: unfair trade laws, the legal relationship of 
the executive and legislative branches, constitu- 
tional aspects o= international dispute-settlement 
procedures, and the role of U.S. courts. The five 
essays in part IV, “Trade Controls for Political 
Ends,” survey the origin, impact, and response to 
boycotts such as those of the Arab states against 
Israel, of the United States in response to Po- 
land’s repression of the Solidarity movement, 
and of the United States’ Helms-Burton legisla- 
tion’ against Cuba. 

The author brings an unparalleled breath of 
experience to this subject area—from his days as 
a State Department lawyer in the early 1960s and 
his extensive career as an arbitrator in interna- 
tional commercial problems, to his service as 
associate reporter for the Restatement (Third) of 
U.S. Foreign Relations Law, all the while teach- 
ing and publishing on a wide range of inter- 
national legal issues. He has a keen eye for the 
sometimes disagreeable realities beneath the 
facade of international legal institutions, yet has 
at the same time a measured confidence that 
international legal institutions can become more 
effective over time. 

Some of the most important perspectives are 
introduced in che brief and apparently offhand 
essay with whic he begins the book. In that five- 
page essay, subtitled “A Road Not Taken,” 
Lowenfeld reminisces about his first professional 
contact with GATT. He recalls a moment at the 
end of the 19€C-62 Dillon Round negotiations 
when the United States had to decide whether to 
make a stand against the potentially protectionist 
Common Agricultural Policy (CAP) being devel- 
oped by the European Economic Community 
(EEC). The State Department wanted to post- 
pone the issue -hrough an agreement preserving 
U.S. legal rights for determination at future date, 


1! Cuban Liberty and Democratic Solidarity (Liber- 
tad) Act of 199€, Pub. L. No. 104-114, 110 Stat. 785 
(codified at 22 U.S.C.A. §§6021~-6091 (West Supp. 
1999) ), reprinted in 35 ILM 357 (1996). 
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while the Department of Agriculture wanted a 
showdown then and there by refusing to con- 
clude the Dillon Round without better guaran- 
tees of a more liberal CAP. President Kennedy’s 
decision was to postpone the issue in order not 
to jeopardize the more important U.S. initiative 
of seeking to bring the EEC into the much 
broader Kennedy Round negotiations, which 
were designed to induce the EEC into a gener- 
ally more liberal trade policy. Lowenfeld then 
traces the history of trade negotiations over the 
next thirty years—the successes of the Kennedy 
Round (except for agricultural trade), the Tokyo 
Round (except for agricultural trade), and the 
Uruguay Round (except for a modest beginning 
on agricultural trade). 

In concluding, the first essay returns to the 
question implicit in its subtitle: what would have 
been the result if the United States had taken the 
other road in 1962? Would an assault on the CAP 
have caused the EEC to reject the still rather 
fragile GATT of 1962, thereby cutting off the 
progress made in the Kennedy, Tokyo, and 
Uruguay Rounds? Or, would a firmer stand in 
1962 eventually have succeeded in pressing the 
CAP toward a more liberal and less wasteful poli- 
cy in contrast to the policy that actually devel- 
oped? Lowenfeld does not venture an explicit 
conclusion. But by raising this issue he does call 
attention to the uncertainty that troubles all 
international legal affairs. On the one hand, in 
recognizing the possibility that the GATT might 
have been destroyed by the wrong answer in 
1962, Lowenfeld is calling attention to the fragil- 
ity of international agreements such as the 
GATT: no matter how firm the obligations of 
such an institution, there will probably always be 
some fights it cannot win, some situations in 
which the political forces within a given member 
government will simply not tolerate giving up a 
particular policy. On the other hand, in recog- 
nizing the possibility that the CAP might have 
been changed for the better, Lowenfeld is point- 
ing out the possibility that some of these battles 
can be won-—~albeit at a risk that one must be 
willing to take. 

Several essays deal more extensively with areas 
of trade law in which political limitations have 
already impinged on the legal design of trade 
liberalism. For example, in one essay (chapter II- 
1) Lowenfeld describes the imperfect compro- 
mise between the GATT most-favored-nation 
principle of nondiscrimination and the GATT 
provisions allowing FTAs and customs unions. In 
another essay (chapter II-5) Lowenfeld uses the 
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Honda case under the Canada-U.S. FTA to call 
attention to the complex and protective rules of 
origin under that agreement, and to the even 
more restrictive rules of origin of the NAFTA 
agreement that succeeded it. In yet another essay 
(chapter III-1) he dismantles the unfairness claims 
underlying U.S. antidumping and countervailing- 
duty law. By explaining their lack of legal coher- 
ence, he demonstrates the protectionist purposes 
behind that legislation. And in the final essay in 
the book, with John Jackson, Lowenfeld takes a 
close look at the GATT’s seemingly uncon- 
strained Article XXI exception for “national 
security” measures. 

Two essays present an intriguing account of 
the ways in which governments accommodate 
themselves to the political limitations that con- 
strain the effectiveness of international trade 
agreements. In one (chapter J-2), Lowenfeld 
deals with the same U.S.-EEC conflict over agri- 
cultural trade policy discussed in the first essay. 
As background, following the postponement of 
the issue in the Dillon Round, the U.S. Congress 
had been asked to authorize the Kennedy Round 
trade negotiations. In authorizing the negotia- 
tions, the Congress expressed the expectation 
that the negotiations would address the CAP. 
One year later, however, the CAP had been 
further implemented in ways that clearly injured 
U.S. trade interests, and in this new situation, the 
U.S. executive found it politically necessary to 
make some sort of stand. But instead of calling 
off the Kennedy Round, the United States chose 
to use its trade rights to retaliate against the new 
CAP policy by raising tariffs on EEC exports to 
the United States. In this essay, Lowenfeld exam- 
ines the actual effects of the 1963 trade retalia- 
tion ten years later. He finds that the tariff mea- 
sures had much less trade effect than intended. 
He also finds, however, that no one seemed to 
care very much. He explains this indifference by 
interpreting the retaliation as a symbolic action 
that had a dual purpose: to call the EEC’s atten- 
tion to the seriousness of the CAP’s negative 
effects, and also—equally importantly—to mol- 
lify the U.S. interests injured by the CAP. The 
retaliation assured those U.S. interests that al- 
though their previous trade could not be restored, 
the EEC was being made to suffer for its sins. 
There is no evidence that the retaliation ever 
altered the course of the CAP, but the second 
goal seems to have been achieved. The retalia- 
tion did help U.S. interests to accept that they 
were not going to win this fight, thereby helping 
to avoid a breakdown of the more important 
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Kennedy Round negotiations. In an imperfect 
legal system, the process of maintaining contin- 
ue=. political support requires a variety of such 
devices to adjust legal expectations to reali- 
ties—an art that governments may soon have to 
red:scover in order to deal with recent disap- 
paintments over WTO law. 

Another way in which governments accommo- 
daze themselves to political limitations is dis- 
cussed in chapter IL-2. In response to strong 
pod:tical pressures, the Congress has time and 
aga.n passed legislation that requires the presi- 
de xt to act in violation of U.S. obligations (or in 
some other way that damages U.S. foreign pol- 
icy), but that also includes a provision further on 
thet authorizes the president to waive the rele- 
vam: statutory requirements in certain “emer- 
geary” situations. The emergency then turns out 
to >e just about any situation in which the presi- 
dex thinks it would be a bad idea to follow 
congressional instructions. A recent example of 
this congressional tendency is the waiver provi- 
sioz of the highly controversial Helms-Burton 
legislation. Although Lowenfeld does notlike the 
dismgenuous character of such legislative avoid- 
ance devices, he does understand the function 
they perform in a world where political forces 
often do not permit governments to honor their 
ob_igations in a simple and direct manner. 

In discussing boycotts and other trade sanc- 
tiows—part IV, “Trade Controls for Political 
En-ts”—Lowenfeld again presents a story of con- 
flits between the political goals behind these 
trałe measures and the desire to avoid measures 
in violation of international law or, at least, 
mesures destructive of an effective foreign pol- 
icy Because the political goals typically have sig- 
nif cant normative appeal, the correct way of re- 
sol=.ng these conflicts is frequently not clear, and 
Losenfeld usually maintains a certain neutrality 
tovard the ultimate choices here. Nevertheless, 
these essays are much to be admired for their 
clear and very well informed presentation of the 
complex weaving of the conflicting political 
strends that must be dealt with in evaluating such 
trade measures. 

A final word must be said about the several 
essays concentrating on the special Chapter 19 
diszute settlement procedure of the Canada-US. 
FTA and NAFTA—a procedure that specifically 
concerns antidumping and countervailing-duty 
cases. Lowenfeld has taken a keen interest in this 
particular institution since its inception, and is 
ceriainly one of the world’s leading experts on its 
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operations. Although the Chapter 19 procedure 
rests on special conditions not easily duplicated 
in other kinds cf dispute settlement, it is none- 
theless the only form of adjudication over inter- 
national trade matters in which the United States 
has agreed to give direct effect to panel judg- 
ments, and in which it has agreed to the partici- 
pation of private parties in the procedure. The 
essays on Chapter 19 in this volume present a 
thorough description and analysis of a broad 
spectrum of early cases and, later on, the author’s 
conclusions about what it all means, and about 
where and how the Chapter 19 procedure ought 
to be used. These essays alone are an essential 
part of any good library on dispute settlement. 

Taken as a whole, the essays in The Role of 
Government in International Trade present both 
scholars and students with a sound and insightful 
view of the political realities of international 
trade law. The view is always balanced—always 
skeptical toward legal effectiveness and yet always 
open to the possibility that the legal order can be 
made more effective with patience and good 
judgment. This book is a welcome addition to 
the literature on international trade law. 


ROBERT E. HUDEC 
Fletcher School of Law and Diplomacy 


Modern Treaty Law and Practice. By Anthony Aust. 
Cambridge, New York: Cambridge University 
Press, 2000. Pp. xxxix, 443. Index. $120, cloth; 
$44.95, paper. 


An author of a treatise on treaty law could do 
worse than to have a foreword written by Sir 
Arthur Watts. As Watts incisively notes, “It is the 
great virtue of this volume that, in looking at the 
law and its practical context, it grounds the 
treatment of the law of treaties firmly in the real 
world of international relations, foreign minis- 
tries and diplomacy” (p. xvi). As he also notes, 
this world is one about which the author of 
Modern Treaty Law and Practice—Anthony Aust, a 
senior legal adviser in the United Kingdom’s 
Foreign and Commonwealth Office—“is excep- 
tionally well qualified to write” (zd.). The book, 
conceived as a comprehensive treatmentsuitable 
both for the diplomat and for the legal practi- 
tioner, begins with the definition of treaty and 
ends with final clauses. 

The “law” in modern treaty law is, of course, 
usually the Vienna Convention on the Law of 
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Treaties.' Each chapter of the book accordingly 
begins with an explanation of the relevant provi- 
sion of the Convention, but Aust’s intention is 
not to present an intensive study of the Vienna 
Convention—such as Jan Sinclair’s outstanding 
work.” Rather, it is the “practice” of modern 
treaty law that is Aust’s particular concern. His 
perspective is, as he notes, “that ofa practitioner; 
and this book is very much a distillation of some 
thirty years’ experience” (p. 1). 

Modern Treaty Law and Practice contains a 
wealth of information invaluable to the practi- 
tioner. It addresses the many bread-and-butter 
issues lucidly and in detail. What is the difference 
between credentials to an international confer- 
ence and full powers? When are full powers 
required, or not required, and when can you use 
a telegram or fax to send them? What does it 
mean to sign a final act that contains the text of 
an international agreement, as opposed to sign- 
ing the international agreement itself? How do 
you count the number of states parties when a 
multilateral agreement requires a fixed number 
of parties for entry into force? What are the 
functions of a depositary, and what does the 
depositary do when faced with the awkward 
situation in which an entity that few, ifany, other 
countries recognize as a state makes an attempt 
to become a “state party” to a treaty? Every prac- 
titioner who may be faced with such questions 
should consult this work for a concise and crystal- 
clear exposition of the relevant considerations, 
for sage warnings of potential pitfalls, and for 
what is often definitive legal advice. 

The scope of Modern Treaty Law and Practice is 
by no means limited, however, to such quintes- 
sentially practical questions. For each topic, Aust 
also provides an overview of relevant legal princi- 
ples and of recent precedents, as well as an 
indication of the theoretical issues that occupy 
contemporary legal debate. He includes an 
extensive discussion, for example, of when an 
agreement is legally binding under international 
law rather than simply being a political undertak- 
ing or an agreement governed by domestic law. 
He provides an impressive comparative analysis 
of different approaches to the place of treaties in 
domestic law, with specific reference to the 
United Kingdom, United States, and a number 


' Vienna Convention on the Law of Treaties, May 23, 
1969, 1155 UNTS 331, reprinted in8 ILM 679, 691 (1969). 

?]. M. SINCLAIR, THE VIENNA CONVENTION ON THE LAW 
OF TREATIES (2d ed. 1984). Another good reference is 
T. O. ELIAS, THE MODERN LAW OF TREATIES (1974.) 
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of European countries. He also includes a good 
survey of current developments and legal debate 
with respect to the permissibility of reservations. 
A work of this scope that is limited to 350-odd 
pages of text must necessarily be somewhat sum- 
mary, as well as admirably concise. Some topics 
are, understandably, more comprehensively ad- 
dressed than others. For example, the chapter 
on amendment of treaties contains a basic over- 
view but does not go deeply into the subject—as 
is apparent from the discussion of the 1994 
agreement’ that de facto amends the 1982 UN 
Convention on the Law of the Sea.* The chapter 
does not mention, however, what is the most 
noteworthy feature of this precedent—namely, 
that the 1994 agreement effectively amends the 
Convention even for states that are parties to the 
Convention alone, notwithstanding the general 
rule, as set forth in Article 40, paragraph 4, of 
the Vienna Convention, that an amending 
agreement “does not bind any state already a 
party to the treaty which does not become a 
party to the amending agreement.” The discus- 
sion of succession of states to treaties is also an 
overly short treatment of a rather larger subject. 
In this case, moreover, the discussion of custom- 
ary law principles is at best somewhat confusing 
and at worst rather doubtful. Aust does not 
distinguish between the rules and precedents 
concerning an ex-colonial “new state” and those 
relating to a “new state” formed as a result of dis- 
solution, as in the case of the Soviet Union, 
Czechoslovakia, and former Yugoslavia. The 
statement that “a new state will not normally 
succeed automatically to multilateral treaties” (p. 
308), for example, disposes of a subject that de- 
serves a much more considered analysis with a 
conclusion that is itself subject to debate.” 
Another subject that Aust touches upon but 
does not fully explore is the question of “correc- 
tion” of treaty texts. Increasingly, texts of multilat- 
eral treaties may be adopted somewhat in haste— 
without a leisurely “toilette” or drafting scru- 
tiny—since major issues are sometimes resolved 
only in the very last moments of a negotiating 


* Agreement Relating to the Implementation of Part 
XI of the United Nations Convention on the Law of the 
Sea of 10 December 1982, July 28, 1994, 33 ILM 1309 
(1994). 

4 United Nations Convention on the Law of the Sea, 
opened for signature Dec. 10, 1982, 1833 UNTS 397, 
reprinted in 21 ILM 1261 (1982). 

5 See, for example, the discussion by Andreas 
Zimmerman, State Succession in Respect of Treaties, in STATE 
PRACTICE REGARDING STATE SUCCESSION AND ISSUES OF 
RECOGNITION 80 (Jan Klabbers, Martti Koskenniemi, 
Olivier Ribbelink, & Andreas Zimmermann eds., 1999). 
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conference. The rules and precedents concern- 
ing technical “correction,” as opposed to the 
more difficult question of substantive amend- 
ment, are still somewhat unsettled and contro- 
versial. Aust gives an example that is itself rather 
telling: the “correction” of Article 121(5) of the 
Reme Statute of the International Criminal 
Court because it contained “some incomplete 
cross-references which, if not corrected, could 
havz had a substantive effect” (p. 271). As this 
quctation itself indicates, the “correction” in 
question, which was of particular interest to the 
United Kingdom, was not merely technical but 
hac a very considerable substantive effect. 

On controversial issues, it is perhaps not 
surprising that the advice contained in Modern 
Treaty Law and Practice often reflects the doctrinal 
paint of view of the Foreign Office of the United 
Kingdom. It has long been British practice, for 
example, that a document entitled “Memoran- 
dum of Understanding” is not legally binding. 
Aust correctly notes that the United States does 
not follow that practice, but asserts that the 
British practice is now “firmly established” as a 
gereral rule (p. 30). This “per se” approach, in 
which all question is disposed of by the simple 
expedient of a particular title, is no doubt ex- 
tremely convenient. The more general under- 
standing, however, is that whether an agreement 
is legally binding depends on the intention of 
the parties, irrespective of form.® 

On occasion, Aust does not hesitate simply to 
give his own opinion. On the permissibility of 
reszrvations, for example, he states that when- 
ever another contracting state objects to a reser- 
vation, the reserving state has “an obligation to 
consider the objection in good faith” (p. 118). 
Altnough such a rule or practice would no doubt 
be a good one, it is a considerable elevation of 
status to call it “an obligation.” On the same 
subject, he concludes that the 


better view, therefore, is that if one or more 
contracting states have objected to the reser- 
vation [made by a state to a multilateral 
treaty] as being prohibited, the reserving 
state must decide whether or not it is pre- 
pared to be a party without the reservation; 
and until it has made its position clear it 
cannot be regarded as a party. (P. 119) 


© See, e.g., SHABTAI ROSENNE, DEVELOPMENTS IN THE 
La’ OF TREATIES 1945-1986, at 116-17 (1989) (memo- 
rardum of understanding is similar to communiqué, 
wh ch “may or may not constitute a treaty”); Vienna 
Convention on the Law of Treaties, supranote 1, Art. 2, 
para. 1 (a) (“‘treaty’ means an international agreement 
concluded between States . . . whatever its particular 
designation”). 
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When Aust says that this rule is the “better” one, 
that presumably means that he thinks it is better, 
for it is not supported by the weight of authority. 

Aust notes in his introduction that “this book 
does not presume to be a scholarly work” (p. 2). 
There is, for example, a notable absence of 
footnotes providing relevant authority in support 
of governing legal principles: generally speaking, 
footnotes are included only for particular prece- 
dents or facts that are mentioned in the text, and 
not for statements of law. Moreover, in reading 
the book, it is not always clear when one is read- 
ing authoritative legal advice and when one is 
reading British practice or even personal opin- 
ion. The prudent reader should not rely solely 
on this work for the resolution of significant legal 
questions. While it will often be a very useful 
point of departure, the legal perspective should 
be supplemented by other, more academic or 
specialized works.’ 

In this year 2001, many of the classics of treaty 
law are sadly dated.® International lawyers who 
still think fondly of the times when one could 
refer to McNair’s Law of Treaties (2nd ed. 1961) 
as a definitive, relatively recent work, must still 
hope that someday there will be a comparable 
modern successor. While Modern Treaty Law and 
Practice falls short of this standard, it nonetheless 
succeeds as perhaps the best contemporary work 
for the most up-to-date precedents, along with a 
good overview of relevant legal principles, practi- 
cal problems, and cutting-edge questions and 
debates. Overall, it is lucid, thoughtful, and well 
written, by an author who well understands what 
he is talking about. Although it is written from 
the practitioner’s point of view, it should be of 
interest to a general audience and will surely be 
considered one of the important reference works 
on the law of treaties. 


JAMISON BOREK“ 
U.S. Department of State 


7 Aust’s own comparative critique of leading works 
(pp. 2~3) mentions SINCLAIR, supra note 2, DANIEL 
O’ CONNELL, INTERNATIONAL LAW (2nd ed. 1970), HANS 
BLIX & JIRINA EMERSON, THE TREATY MAKER’S HAND- 
BOOK (1973), ERNST SATOW, SATOW’S GUIDE TO DIPLO- 
MATIC PRACTICE (5th ed. 1979), PAUL REUTER, INTRO- 
DUCTION TO THE LAW OF TREATIES (2d English ed, 
1995), and OPPENHEIM’S INTERNATIONAL LAW (Robert 
Jennings & Arthur Watts eds., 9th ed. 1992). As Aust 
notes, the last remains perhaps “the best concise 
modern guide” {p. 3). One should also note ELIAS, 
supra note 2, and ROSENNE, supra note 6, 

® See supra note 2. 

* The views expressed in this review are those of the 
author and not necessarily those of the Department of 
State. 


2001] 


Administrative and Expert Monitoring of Interna- 
tional Treaties. Edited by Paul C. Szasz. Ardsley 
NY: Transnational Publishers, 1999. Pp. xiii, 
270. Index. $115. 


International legal scholars, as well as those in 
other disciplines, of late have been particularly 
interested in issues of implementation, compli- 
ance, and effectiveness. Witness, for example, 
the American Society of International Law’s 
sponsorship of a three-year, interdisciplinary 
project on compliance with nonbinding interna- 
tional instruments.’ For international lawyers, 
this territory is somewhat uncharted, occupying 
something of a middle ground between the 
much more frequently explored areas of norm 
creation and dispute settlement. This upsurge of 
interest in nonbinding instruments reflects the 
realization by international lawyers and others 
that legal rules, however ambitious on paper, 
have little or no impact absent implementation. 
At the same time, since the nature of multilateral 
relationships is such that formal disputes may be 
rare, and binding third-party processes less com- 
mon still, dispute settlement processes, however 
powerful in theory, may well be poor vehicles for 
assuring widespread compliance. 

The present volume treats monitoring as a sub- 
set of this array of concerns about compliance. 
The bulk of the work, framed by an introduction 
by editor Paul Szasz, consists of analyses of two or 
three topics in each of three broad categories of 
international treaty regimes: human rights, the 
environment, and nuclear safety and arms con- 
trol. The eight case studies reproduced in this 
work, prepared by fellows of the New York Uni- 
versity Center for International Studies, provided 
the principal documentation for a 1996 confer- 
ence.at the NYU School of Law (with this reviewer 
in attendance). Included as appendices are key- 
note presentations by Ibrahim F. I. Shihata, the 
World Bank’s former senior vice president and 
general counsel, and by the late Ambassador Win- 
fried Lang of Austria. 

Monitoring, which is defined by Lang as an 
examination of “[t]he actual behavior of states 


l See COMMITMENT AND COMPLIANCE: THE ROLE OF 
NON-BINDING NORMS IN THE INTERNATIONAL LEGAL 
SYSTEM (Dinah L. Shelton ed., 2000) (reviewed by 
Douglas M. Johnston, 95 AJIL (forthcoming 2001)); see 
also ENGAGING COUNTRIES: STRENGTHENING COMPLI- 
ANCE WITH INTERNATIONAL ENVIRONMENTAL ACCORDS 
(Edith Brown Weiss & Harold K. Jacobson eds., 1998); 
THE IMPLEMENTATION AND EFFECTIVENESS OF INTERNA- 
TIONAL ENVIRONMENTAL COMMITMENTS: THEORY AND 
PRACTICE (David G. Victor, Kal Raustiala, & Eugene B. 
Skolnikoff eds., 1998). 
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vis-a-vis their obligations . . . by means of collect- 
ing data [and] screening national reports” (p. 
255), emphasizes the assembly and evaluation of 
information. Viewed in this light, and as high- 
lighted by Lang, monitoring is distinct from 
compliance or, in French, contrôle. Disarmament 
is perhaps the field in which monitoring, or the 
closely associated concept of verification, is most 
familiar. There the relationship to compliance is 
readily evident. For obvious reasons, parties to 
multilateral arms control agreements have a sig- 
nificant interest in obtaining information con- 
cerning the activities of other states—monitor- 
ing—for the purpose of assuring the adequacy of 
performance of obligations—compliance. The 
absence of such information may encourage de- 
fections by individual states uncertain of compli- 
ance by others, with a destabilizing or centrifugal 
effect on the integrity of the entire regime. 

The framework or template for the volume’s 
case studies is set forth in Szasz’s introduction. 
He elaborates on the component functions of 
monitoring, including the collection of informa- 
tion through fact-finding or reporting, and the 
evaluation of the significance of that informa- 
tion—both of which may be undertaken either 
by neutral experts or by representatives of states. 
The supervisory machinery of the International 
Labour Organization, which might itself have 
been an excellent subject for one of the volume’s 
case studies, is identified as an early example of ` 
monitoring. In clarifying just what monitoring is 
and is not, Szasz notes that the World Trade 
Organization’s dispute settlement apparatus is 
fundamentally different in purpose from moni- 
toring. The goal of monitoring is not to sanction 
violations, but to assist states “to improve and en- 
hance compliance with treaty obligations” (p. 15). 

In what is in itself a significant contribution. 
the case studies set out the structures, proce- 
dures, and mechanisms for monitoring a variety 
of multilateral treaties and related instruments. 
In some areas, such as the environmental agree- 
ments treated in the book, much of this informa- 
tion has not previously been collected in such a 
systematic fashion. In addition, the case studies 
generally contain historical and anecdotal mate- 
rial, potentially of precedential significance, de- 
scribing how the regime has operated to date. 
For instance, Allison Jernow describes UN-spon- 
sored on-site country missions to monitor human 
rights in Cambodia, El Salvador, and Guatemala. 
The individual chapters are, by and large, care- 
fully executed, detailed, comprehensive, and 
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well =ocumented. The reader obtains a good 
sens= of the practical, real-world considerations 
surraunding multilateral monitoring. 

T case studies, particularly when read as a 
who:2, offer larger lessons. For instance, it be- 
comes apparent that the identity of those engag- 
ing 2a monitoring may have a crucial impact on 
the —aracter and ultimate success of that pro- 
cess. The most obvious distinction is between in- 
struc ed representatives of governments, on the 
one kand, and independent experts appointed 
in their personal capacities, on the other. 
Mora Washington’s essay on monitoring com- 
pliamce with nuclear safety standards is perhaps 
the æst insightful in this regard. Analyzing the 
sign cance of peer review by operators of nu- 
clea~ installations from other states, she tren- 
chan-y identifies the pivotal transformation by 
whick “[p]olitics is supplanted by technical con- 
side-ations and international experts become 
quasrambassadors” (p. 213). Other constituen- 
cies bzsides governmental representatives and 
independent experts may also perform signifi- 
cant =“1nctions with respect to monitoring. The 
now femiliar role of civil-society and nongovern- 
mertl organizations receives careful attention 
in Sesha Thomas-Nuruddin’s case study concern- 
ing secatospheric ozone. 

The integration of themes and the synthesis of 
resus always present challenges in volumes in 
whick case studies are central. In Administrative 
and E=pert Monitoring of International Treaties, the 
authecs of the individual case studies present 
large and important insights that move the anal- 
ysis ~eyond the scope of a single treaty regime. 
For ample, R. Andrew Painter identifies a sys- 
tem:c dynamic when he observes that in the hu- 
mar <ights field, “[m]erely seeking cooperation 
[via onitoring] often results in state inaction. 
Hovever, excessive confrontation risks state non- 
partz pation or even resistance” (p. 49). None- 
theless, the keynote presentation by Lang is the 
only s2rious effort to synthesize the case studies 
into crosscutting lessons from the various treaty 
systerrs. He analyzes how monitoring differs 
from ther functions, such as compliance-con- 
trol, implementation, application, supervision, 
and surveillance. He concludes with the some- 
wha: deflating observation that “[c]ompliance- 
contol/monitoring in respect of disarmament 
and environmental treaties have little in com- 
mor” (p. 258). 

Sh hata’s presentation on the World Bank’s 
role în each of the three areas under study is a 
bit cÉ the topic but enriches the work nonethe- 
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less. Ze points to the bank’s support of the en- 
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vironment and of economic, social, and cultural 
rights through its mainstream portfolio and such 
specialized trust funds as the Global Environ- 
ment Facility. Otherwise, he stresses the limita- 
tions on the benk’s functional mandate as en- 
shrined in its Acticles of Agreement, which sup- 
posedly prevent the bank from imposing condi- 
tionality based on such factors as a borrowing 
country’s military expenditures and its record in 
the area of civil and political rights. Although 
one can trace similar themes back nearly a de- 
cade in the public statements of this important 
figure,” during that same period the bank’s insti- 
tutional agendz has changed dramatically. The 
impediments identified by Shihata have been 
largely irrelevant to major institutional reforms 
by the bank in such areas as the environment, 
which have been driven primarily by policy, and 
not legal, considerations. 

If the reader is left with a lingering sense of a 
lack of fulfillment from this book, it is precisely 
with respect to the question that editor Szasz 
identified at the outset: to what extent does mon- 
itoring, and the methods by which that function 
is performed, make a difference in real-world 
outcomes? In all fairness, expecting an answer to 
such a question is arguably an unrealistic expec- 
tation from a book compiled by those trained in 
international law, a discipline largely devoted to 
normative prorouncements and whose predic- 
tive capacity is low. Explaining the real-world im- 
pact of internat.onal regimes is perhaps best left 
to another day and to other disciplines. At that 
time, economisis, natural scientists, and interna- 
tional relations theorists will be able to consult 
Administrative cnd Expert Monitoring of Interna- 
tional Treaties as an essential work on the struc- 
ture and functioning of international oversight 
mechanisms. 


DAVID A. WIRTH 
Boston College Law School 


Human Rights m Global Politics. Edited by Tim 
Dunne and Nicholas Wheeler. Cambridge: 
Cambridge University Press, 1999. Pp. xi, 328. 
Index. £42.50, cloth; £15.95, paper. 


The fiftieth anniversary of the Universal Decla- 
ration of Human Rights in 1998, coming in the 
decade after the resurgence of Western-style 
liberal democracies, has generated much writing 


* See, e.g., Ibrahim F. I. Shihata, Remarks, 82 ASIL 
PROC. 41 (1988). 
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and activity over the current status and future 
development of international human rights law, 


practice, and discourse. International lawyers ` 


tend to take for granted the canon of rights that, 
in the wake of the Universal Declaration, have 
been enshrined within the body of international 
instruments that have been adopted within re- 
gional and global arenas. In the 1990s, these 
lawyers largely turned their attention away from 
standard setting and to issues of effectiveness. 
Considerable energy has been directed toward 
achieving universal ratification of the major 
human rights treaties, toward removal of crip- 
pling reservations, and toward development of 
innovative methods of enhancing treaty perfor- 
mance. Thus, a number of recent studies have 
examined ways of improving the institutional 
enforcement mechanisms’ and, more generally, 
have grappled with issues of compliance with 
international law.? Meanwhile, human rights 
activists and their organizations have invested 
significant resources in a strategy of legality— 
that is, a belief that claims are strengthened 
when encapsulated in law. State support has 
been successfully mobilized to establish new in- 
stitutional mechanisms (for example, the Inter- 
national Criminal Tribunals for the Former 
Yugoslavia and Rwanda, and an individual com- 
plaints and inquiry procedure’ for the Conven- 
tion on the Elimination of All Forms of Discrimi- 
nation Against Women), as well as to forge agree- 
ments on such matters as an international crim- 
inal court and an African court of human rights. 
Attention has also been turned to ensuring inter- 
national accountability for denial and abuse of 
rights—including by nonstate actors. This same 
belief in the efficacy of law has motivated cam- 
paigns, led primarily by nongovernmental orga- 
nizations (NGOs), to recognize the applicability 
of international human rights to groups (notably 
women, children, gays, and indigenous, migrant, 
and displaced persons) that have been perceived 
as excluded from the accepted understandings 
of the legal instruments—thereby giving real 
meaning to the concept of universality. 


* See, e.g., PHILIP ALSTON & JAMES CRAWFORD, THE FU- 
TURE OF UN HUMAN RIGHTS TREATY MONITORING (2000). 

? See, e.g., Benedict Kingsbury, The Concept of Compli- 
ance as a Function of Competing Conceptions of Interna- 
tional Law, 19 MICH. J. INT’L L. 345 (1998); COMMIT- 
MENT AND COMPLIANCE (Dinah Shelton ed., 2000) 
(reviewed by Douglas M. Johnston, 95 AJIL (forth- 
coming 2001)). 

3 Optional Protocol to the Convention on the Elimi- 
nation of All Forms of Discrimination Against Women, 
GA Res. 54/4 (Oct. 15, 1999) (entered into force Dec. 
22, 2000). 
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The reality of noncompliance remains all too 
apparent despite the positivist articulation of hu- 
man rights as international legal norms, the bur- 
geoning of the human rights agenda, and the 
above attempts to strengthen institutional struc- 
tures for protecting human rights. There persists 
a glaring gap between human rights—-the mass 
of international legal instruments indicating a 
commitment to the international protection of 
fundamental rights and freedoms—and human 
wrongs—the daily, massive, and widespread in- 
fliction of gross harms upon humans by other 
humans. This dissonance raises important ques- 
tions about the historical and philosophical foun- 
dations of human rights and about the tension 
between the asserted universality of rights and 
their internal morality, coherence, and legiti- 
macy. The supposed neutrality and universality 
of human rights is rejected by those who point to 
their historical contingency, contextuality, and 
role in supporting capitalist values. Preference 
for other forms of social ordering—ones that 
uphold religious, community, traditional, or 
nationalist values, as against the individualism of 
Western political and moral thought—is asserted 
by those whose power base depends upon the 
primacy of the former. In addition to serving as a 
pretext for nonconformity with human rights 
standards, such arguments, which are rooted in 
the diversity of cultures, militate against the 
internalization of rights that is crucial for their 
observance. 

Insistence upon conformity with human rights 
standards provides a basis for intrusion—through 
conditionalities, sanctions, or even military inter- 
vention—into what had historically been consid- 
ered the internal affairs of states. Unfortunately, 
however, neither legal confrontation nor even 
exceptions such as the doctrine of margin of 
appreciation developed by the European Court 
of Human Rights end up addressing the theoreti- 
cal breadth and complexity of issues relating to 
universality and relativism. Indeed, by high- 
lighting points of difference, legal argument may 
provoke resistance against precisely those dia- 
logues that are needed for reconciliation of dis- 
parate views. Theorists from other disciplines—for 
example, anthropologists, philosophers, political 
scientists, and those working in culture studies or 
international relations—have often given greater 
attention to the dilemmas of human rights legiti- 
macy than have lawyers. The contributors to Human 
Rights in Global Politics address questions of uni- 
versality and relativism, of empowerment and 


47E 


abuse, and offer a range of views with respect to 
the challenges posed by human rights claims in 
comtemporary global politics. 

The volume derives from a conference that 
the Ddook’s editors, Tim Dunne and Nicholas 
Wheeler, organized at the University of Wales, 
Aberystwyth—a conference that was itselfinspired 
by <n earlier essay, “Human Wrongs and Inter- 
natcnal Relations,” by Ken Booth, professor of 
international politics at the same university. The 
cont-ibutors are primarily professors of inter- 
naticnal relations, politics, or philosophy in U.S. 
and UK universities. They examine both the 
regulatory role claimed by the moral imperatives 
of human rights in the state-centered power 
system and the vacuum in international relations 
left by what Richard Falk calls “the systemic re- 
fusel on the part of academic specialists and 
dip.cmats to acknowledge moral failure with re- 
spect to the organisation of international politi- 
cal. ife” (p. 177). The book is divided into two 
par:s. The essays in part I explore the moral 
dilemmas of human rights. In addition to pro- 
vidig critical assessments of orthodox accounts 
of human rights that rest upon “grand narratives 
of reason or nature,” this part examines “theo- 
retical possibilities for constructing a form of 
uni~ersal values which is not pre-given by either 
of these narratives” (p. 3). Part H turns from 
exp.icit consideration of the big questions to an 
exanination of the most prevalent human 
wrocgs (genocide, the treatment of refugees, 
andviolations of women’s human rights) and the 
diverse actors that shape both the forms of such 
wrozgs and the responses to them (by state and 
norstate actors, including global market forces, 
trarsnational civil society, the media, and inter- 
natiamal institutions). 

Tke five essays in part I reject the binary dis- 
tincton that is so often asserted between uni- 
versalism and cultural relativism, and that under- 
lies much sterile debate about the legitimacy of 
hunan rights. In place of such simplistic polari- 
zation, the foundations of human rights are 
theorized within a matrix that is set out in the 
userul introduction by Dunne and Wheeler: the 
universalist stances of liberal natural rights and 
cosmopolitan pragmatism are distinguished from 
the cultural relativist stances of traditional com- 
munitarianism and communitarian pragmatism. 
Eacn of these four positions is epistemologically 
groanded as either foundational (liberal natural 
rights and traditional communitarianism) or 
antifoundational (communitarian pragmatism 
and cosmopolitan pragmatism). From these 
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positions the contributors unpack such concepts 
as universality, cosmopolitanism. sovereignty, and 
transnational activity, and consider how they 
might be reconfigured. Although the essays’ au- 
thors tend to locate themselves primarily within 
one or another of the four th2oretical stances 
identified by the editors in the introduction, they 
also recognize -he pull of other forces and avoid 
defining their own positions in absolutist terms. 

From his standpoint at the interface between 
international relations and anthropology, Booth 
identifies in his essay for this volume three oppres- 
sive tyrannies that undermine che practice and 
theory of humen rights: the present tense (pres- 
entism); cultural essentialism (culturalism), and 
scientific objectivity (positivism1. He argues that 
excessive deference to these ty-annies captures 
human rights in an unchanging, essentialist, and 
traditionalist discourse that fails to encompass 
their potential for individual emancipation and 
societal change. Attention shculd be directed 
away from the asserted universalism of human 
rights and toward actual universalism of human 
wrongs, for these universal social facts are the 
ones that high‘ight the fallacy of the argument 
that there is no “universal eth_cal community” 
(p. 61). That is, in a bottom-up rather than elite 
view of world politics, we should concentrate on 
identification of moral wrongs rather than on 
seeking universal human rights, because of the 
irrefutable evicence of harm that is provided by 
those who have suffered it. Accordingly, uni- 
versality should be sought not territorially, but 
rather in mu_tiple networks of crosscutting 
ethical communities of, among cthers, oppressed 
women, marginalized persons, Drisoners of con- 
science, and those suffering under racial dis- 
crimination. Tne multiple idertities and values 
espoused by all humans ensure connectedness 
between communities in place of the false com- 
partmentalization imposed by culturalism. 

The essay by Jack Donelly abo focuses upon 
the evolutionary and changing nature of human 
rights, and upon the added force they have 
acquired by providing a resporsse to the threats 
of modernity. For Donnelly, this historical con- 
tingency does not decrease the authoritative na- 
ture of human -ights, which he sees as a defining 
feature of contemporary social and political re- 
ality. Nevertheless, he acknowledges that chang- 
ing contexts—notably, the weakening of the 
central role of the state as the protector of human 
rights—will demand new strategies for concep- 
tualizing and enhancing human dignity. 
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In contrast to the preceding accounts of hu- 
man rights, Chris Brown challenges the liberal 
narrative of universal rights, presenting it as 
incoherent and confused. He finds dissonance 
not only between legal standards and perfor- 
mance, but between the liberal concepts of rights 
and their undoubted rhetorical appeal. He 
argues that the success of liberal societies in up- 
holding their vision of the “good life” is not 
attributable to their commitment to individual 
rights, but rather to their being ethical com- 
munities in some other sense. Far from being 
foundational within liberal societies, rights are in 
reality consequent on other characteristics of the 
polity, such as commitment to a constitutional 
rule of law, demarcation between public and 
private spheres of activity, and support for a 
strong civil society. Accordingly, the idea that 
rights can be decontextualized, lifted from these 
societies, and applied elsewhere is untenable. 
Since rights should be understood as a “by-prod- 
uct of a functioning ethical community” (p. 120) 
rather than as founded in common humanity, 
attempts at universal standard setting and imple- 
mentation by the international community must 
be doomed, at best, to only limited success. 
Brown rejects both foundational universalism 
and foundational relativism, and instead favors a 
form of communitarian pragmatism that never- 
theless asserts the moral value of human rights.’ 

Focusing on human rights discourse, Bhikhu 
Parkh argues for a non-ethnocentric universalism 
that rejects confrontation and contestation. He 
considers that universalism and cultural diversity 
can be reconciled through a form of cross- 
cultural dialogue’ that emphasizes the impor- 
tance both of diverse societal goals and of the 
need for broad internal support for the choices 
made in pursuing those goals. The issue of cross- 
cultural discourse also figures prominently in 
the essay by Mary Midgley, who draws special 
attention to the discontinuity between the critical 
concerns that scholars voice about the content 
and meaning of human rights, and the global 
public appeal of such rights as a tool for fighting 
abuses. That is, despite the critical concerns of 


* Brown draws upon the work of philosopher Rich- 
ard Rorty in rejecting the epistemological foundations 
of human rights while accepting the importance of 
“sentimental education” (p. 120)—that is, asserting 
values in face of wrongs. 

” See also, for example, HUMAN RIGHTS IN CROSS- 
CULTURAL PERSPECTIVES: A QUESTION OF CONSENSUS 
(Abdullahi An-Naim ed., 1992), in which cross-cultural 
dialogue is conceived as integral to the process of inter- 
nalizing rights. 
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scholars, this appeal is well apparent in the NGO- 
driven campaigns mentioned earlier for legal 
reforms to extend human rights protections to 
new groups. Midgley further argues that the 
symbolism and weight of the language of rights 
contribute to the development of an ethic of 
responsibility toward any persons—wherever they 
are located—who are denied their human rights. 
This last theme of a global ethic of respon- 
sibility (which was also raised by Booth’s asser- 
tion that since human wrongs are our business 
wherever they are committed, pressure must be 
put on governments to respond) is picked up in 
the more specific settings of the essays in part II. 
Several essays provide extended discussions of 
strategies to persuade states to overcome their 
reluctance to intervene (in whatever form) in the 
cause of human rights when there are no 
national strategic interests at stake. Part II also 
emphasizes—through its focus upon the broad 
range of relevant actors—the rejection of statist 
perspectives of realist international relations. 
Thus, Martin Shaw examines the actual and 
potential capacity of the media to persuade states 
to respond to human rights abuses, while both 
Falk and Mary Kaldor consider the influence of 
transnational civil society, or globalization from 
below,° in injecting moral purpose into inter- 
national relations and in promoting a cosmo- 
politan democracy. Falk questions whether the 
repeated moral failure of the international 
community to intervene in genocidal situations 
is structural or ideological—that is, due to the 
weakness of institutions of global governance or, 
instead, to an unwillingness to move outside 
narrow perceptions of national state interest. 
While Falk acknowledges that the two are 
entwined, this discussion is especially pertinent 
in light of the United Nations’ institutional soul- 
searching and admission of blame with respect to 
Srebenica and Rwanda, coupled with the marked 
lack of such analysis by many states. As Falk 
asserts elsewhere, the normative challenge 
(dramatically highlighted by NATO’s bombing 
of Serbia) is to reconcile the need to prevent 
those who abuse human rights or who impose 
cultural standards in the name of rights from 
hiding behind the shield of sovereignty, while at 
the same time protecting others against the 
unauthorized or excessive use of force.’ 


ê See also Richard Falk, The Nuclear Weapons Advisory 
Opinion and the New Jurisprudence of Global Civil Society, 7 
TRANSNAT’L L. & CONTEMP. PROBS. 333 (19977). 

7 Richard A. Falk, NATO’s Kosovo Intervention: Kosovo, 
World Order, and the Future of International Law, 93 AJIL 
847 (1999). 
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Te Kosovo action (which occurred too late 
for consideration in this volume) reminds us that 
the 2:hic of responsibility does not cease once a 
decis.on to intervene has been made, but im- 
poses further moral obligations such as ensuring 
that action is based on accurate information, 
determining the appropriate means of response 
in face of the passions of ethnic politics, and 
assuming the risk of harm involved in providing 
effective protection. Gil Loescher picks up on 
the &&:nction of international governmental insti- 
tuticas in exercising moral choices, but recog- 
nizes their constraints. Using the United Nations 
High Commissioner for Refugees as an example, 
he argues that restrictive mandates and limited 
reso irces inhibit effectiveness in resolving the 
multidimensional human rights situations that 
international institutions face. Specialist insti- 
tuticns need to build bridges with other bodies 
in order to increase the range of actors that can 
provide innovative, realistic, and context-specific 
soluions. 

Scme human wrongs remain long unrecog- 
nized, however, and have consequently invoked 
no effective response. In her account of the 
“silencing of women,” Georgina Ashworth—the 
welcome voice of long-term activism among the 
academic array, and also the lone feminist 
voice—exposes the limitations of international 
instizutions, the media, and civil society. The 
scan: analysis in the other essays of the wrongs 
committed against women—even where such 
wrargs are especially relevant—itself serves as an 
illustration of her claims. For example, although 
Martin Shaw refers to the fact that many (es- 
pecially non-Western) global voices are never 
heard, he does not mention that abuses of hu- 
man rights committed against women (and 
spec fically because they are women) have almost 
never captured media attention. In addition to 
beinz abuses that are typically committed in 
private, which renders them invisible, abuses 
against women are taken to be part of the natural 
orde-ig of society and are regularly subordinated 
to the claims of religion and tradition. In sum, 
there is no “center of revolt” that can make a 
“good story” in the male-dominated media. Simi- 
larly, -n their account of the right to education, 
Boot and Dunne do not discuss its particular 
significance for the empowerment of women, 
who constitute the majority of illiterate people 
worldwide. Falk’s discussion of genocidal politics 
does not include their gendered manifestations. 

Academic blindness to the double standards 
accep:ed by many champions of traditional 
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human rights has been shared by mainstream 
NGOs. Although women havz z long history of 
organizing for social change, mainstream NGOs— 
central components of internacional civil soci- 
ety—have largely ignored gender-specific abuses, 
as is apparent from Ashworth’s account of the 
early days of CHANGE, the first contemporary 
NGO committed to the protection of women’s 
human rights. The part played by women in 
significant social movements (such as the western 
European peace movements and the 1980s 


. challenges to Gommunism in Eastern Europe, 


both described by Kaldor) does rot translate into 
practical or legal support for women’s advance- 
ment. In answering those who are skeptical 
about the relevance of gender wren considering 
human rights abuses, Ashworth describes how 
the gender of the victim matters to perpetrators 
who target women as they fulfill “their gendered 
social reproductive role” (p. 273) and who 
choose forms of sexual abuse mtended to intimi- 
date women, ta terrorize them, and to destroy 
their lives as wcmen within their own societies. 
She describes how the concerted and untiring 
efforts of women’s NGOs have Aad some effect 
on internationel institutions, which have now 
begun to take account of women’ human rights 
as such. Ashworth sees roam for optimism, 
although she acknowledges thet the efforts of 
women’s NGOs continue to be inadequate, es- 
pecially in face of the feminizazion of poverty, 
religious fundamentalism, economic exploita- 
tion, and the understanding of tke powerlessness 
that vitiates consent. Had she written her essay 
only a year or two later, her concluding com- 
ments on future cirections may well have included 
the need for corstant vigilance: tre recent exper- 
ience at the Beijing +5 Special Session of the UN 
General Assembly shows how even comparatively 
strong language about women’s rights can be 
negotiated away.° 

Unlike many cther compilat.ons of conference 
papers, this book presents itself as an integrated 
whole. Its coherence is undoubtedly due, in part, 
to the vision and purpose of Dunne and Wheeler, 
who organized tne conference, edited the essays, 
and then enhanced the vclume with their 
excellent introduction. It is also due to the final 
two essays, which link the two paris together. The 
first of these essays, by Andrew Harrell, examines 
five central themes in the debate about the place 


® Information on the special session, held from June 
5-9, 2000, is available online at <htto://www.un.org/ 
womenwatch/confer/>. 
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of human rights in contemporary political and 
social thought: the contemporary substantive and 
political expansion of the human rights agenda; 
the intrusive nature of human rights enforce- 
ment through institutional mechanisms and 
more coercive means, including sanctions and 
military action; the disintegration of state struc- 
tures for the protection of rights; limitations on 
relying upon global civil society for building a 
moral community that transcends national 
borders; and politically and culturally based 
regionalist and particularist challenges. From his 
thoughtful analysis of each of these themes, 
which pervade the volume, Hurrell concludes 
that however one answers the foundational ques- 
tions posed in part I, those answers will not 
resolve the political and ethical issues—ones of 
practice, power, and process—that are at the 
heart of human rights abuses. Like a number of 
the other contributors, Hurrell places weight on 
the consensus that he perceives to be growing 
around rejection of the great wrongs committed 
against humans. Regardless of the contested 
nature of human rights’ philosophical founda- 
tion, the emergence of such a transnational 
moral and legal consensus is a significant histor- 
ical achievement brought about by the human 
rights movement. This consensus may be fragile 
and fragmented, but it must not be discounted. 
Hurrell also argues that international lawyers 
have a crucial role in this aspect of the human 
rights enterprise. In particular, by helping to 
forge a consensus around legal procedures and 
institutions for the protection of human rights, 
lawyers promote the emergence and consoli 
dation of an international consensus around the 
associated moral values and social justice. 

In the book’s final essay, Booth and Dunne 
consider the place of a particular human right 
that is surprisingly often overlooked by aca- 
demics: the human right to education. This 
social right is central to the integrity and indi- 
visibility of all human rights because illiteracy 
undermines enjoyment of citizenship rights and 
limits individual empowerment. Booth and 
Dunne also argue that education specifically in 
human rights should commence at an early age 
as a means of promoting the growth of an in- 
formed civil society that is committed to a cul- 
ture of rights. They conclude that “both [edu- 
cation and human rights education] must be 
part of a politics of common humanity appro- 
priate for the first truly global age” (p. 325), 
especially if that education is understood in 
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terms of cosmopolitan values that encompass 
respect for, and sensitivity to, gender, ethnicity, 
race, and other forms of diversity. 

This short review does not convey either the 
depth and richness of the interlocking theo- 
retical arguments raised throughout the volume 
or the searching social and ethical questions 
raised by each separate contribution. Never- 
theless, there are unfortunate limitations in the 
essays’ treatment of human rights and related 
political issues. For example, although many of 
the essays discuss these issues in the context of 
economic globalization, the operative notion of 
human rights remains essentially that of civil and 
politica] rights, with much less attention being 
given to the human rights dimensions of devel- 
opment, poverty, health, or labor relations. The 
politics of indigineity, disability, and sexuality 
(the importance of which is shown by its cen- 
trality in confrontations over definitions of 
crimes against humanity at the 1998 Rome 
Conference for the international criminal court) 
are omitted, while gender politics are margin- 
alized rather than integrated. Although human 
rights have come to the forefront of both inter- 
national law and international relations, it will be 
evident that international law plays at best a 
marginal role in this volume. The evolution of 
the international human rights legal regime is 
discussed in a number of the essays as part of the 
backdrop to the questions addressed by the 
authors, but the relevant legal issues are not ones 
that lawyers find pressing. Mentioned only tan- 
gentially are such questions as the applicability of 
UN Charter norms to the doctrine of humani- 
tarian intervention, the legal content and 
justiciability of the various rights, the relation- 
ship between human rights law and issues of 
international trade and environment, and the 
legal capability of UN agencies to effectuate 
change. The book does not attempt to bridge the 
distance between international lawyers and inter- 
national relations theorists, or to consider how 
they might jointly contribute to human rights 
policymaking. These minor limitations do not, 
however, either reduce the book's relevance or 
its interest for human rights lawyers. Through its 
engagement with contemporary moral and polit- 
ical debates about the place of rights, the book 
provides a valuable framework for legal and pol- 
icy analysis, and serves as an important reference 
point for both. 


CHRISTINE M. CHINKIN 
Of the Board of Editors 
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Refuzze Rights and Realities: Evolving International 
Cencepts and Regimes. Edited by Frances 
Nicholson and Patrick Twomey. Cambridge: 
Czembridge University Press, 1999. Pp. xxix, 
3%. Index. $69.95. 


The story of refugees over the past decade is 
replete with significant developments. While as- 
pect: of this humanitarian subject are enduring, 
some things are clearly new. Chief among the 
innovations is the willingness of the international 
com-nunity to look inside states and to try to deal 
with the proximate causes of forced migration 
befo-e individuals are forced to flee across an 
interrational border—the hallmark of a refugee 
under international law. Such an interventionist 
approach was largely unthinkable during the Cold 
War, when it might have invited either the Soviet 
Unicn or United States to retaliate against an in- 
terfe-ing interloper affiliated with the other side. 

But the impulse to intervene has limits. Con- 
tainrient and deterrence were Cold War strate- 
gies “hat have analogues in refugee policy. Now, 
Western states seek to limit the spread of un- 
wanted populations. Asylum seekers are sub- 
jected to deterrents such as prolonged incar- 
cerasion. These new phenomena are the subject 
of Refugee Righis and Realitizs, edited by Frances 
Nichcison and Patrick Twomey. The volume’s 
nine een contributors include both legal scholars 
and practitioners. 

Tre book opens with a group of essays that 
examine the definition of refugee. The UN refu- 
gee treaties—the 1951 UN Convention Relating 
to the Status of Refugees’ and its 1967 Proto- 
col’—define them as persons who are outside of 
their home countries and who also have a “well- 
founded fear of being persecuted for reasons of 
race, religion, nationality, membership of a par- 
ticular social group or political opinion.” This 
defirition, from Article 1 of the 1951 Conven- 
tion, is the customary starting point for virtually 
every discussion of international refugee law, and 
the essays devoted to this topic present various 
analyses and interpretations of that definition, 
especially in light of the trend to expand cover- 
age under the evolving refugee regime—a trend 
discernible both in regional instruments and in 
naticnal legislation. The basic insight of this 


‘July 28, 1951, 189 UNTS 150. 

? Jer:. 31, 1967, 19 UST 6223, 606 UNTS 267. This 
Protozol removed the 1951 Convention’s temporal and 
geographic restrictions. The United States, though not 
a party to the Convention, became a party to the Proto- 
col in 1968. 
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multifaceted examination is that the conven- 
tional UN definition of refugees is not adequate 
to meet today’s realities. 

In his openimg essay on interpreting the UN 
definition, Daniel Steinbock of the University of 
Toledo surveys the accepted methods of treaty 
interpretation, and finds that the norms of non- 
discrimination and free expression serve as the 
historical foundation for the refugee treaties. 
This focus on history would, in his view, exclude 
from protection those persons the drafters had 
no intention of encompassing, such as prospec- 
tive victims of female genital mutilation, or even 
women as a social group. But Stetnbock’s histori- 
cal approach to the concept of a social group is 
too static: it fails, for example, to take into ac- 
count developments contemporaneous to the 
drafting of the 1951 Convention, as well as later 
developments ir. group protection by the United 
Nations, which should be seen as informing the 
meaning of social group.* In any event, if a 
broader reach were given to the notion of non- 
discrimination, then gender-related issues would 
presumably be covered. 

Jean-Yves Cartier of the Catholic University of 
Louvain uses an ahistorical, quasi-mathematical 
analysis of refugee, the key elements of which are 
the risk of persecution and the degree to which 
that risk has been proven. This way of interpret- 
ing the refugee definition gives it (and by impli- 
cation, the treaties) an ongoing and evolving 
relevance that is not limited to the particular his- 
torical circumstances in which the definition was 
originally formulated. Nevertheless, Carlier’s 
model is, to its disadvantage, considerably more 
formalistic than the other essays in this section of 
the book—which, in addition to Steinbock’s his- 
torical approach, focus on the political, human 
rights, sociological, and national security dimen- 
sions of interpreting the refugee treaties. More- 
over, as discussed below, Carlier’s model does 
not provide for sufficient flexibility in the defini- 
tion of refugee. 

This volume’s essays on the refugee definition 
are part of a burgeoning body of case law, com- 
mentary, and scholarship concerning the scope 
of that definiticn: who is covered, and who is 
not? Much of this literature is rather formulaic 
and a bit arcane. In part, these characteristics are 
attributable to a structural limitation that inhibits 
convergence: there is no method by which to 
harmonize definitional interpretations. Each 


3 See Arthur C. Helton, Persecution on Account of Mem- 
bership in a Social Group as a Basis for Refugee Status, 15 
COLUM. HUM. RTS. L. REV. 39 (1983). 
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national decision-making authority—whether it 
be a court, administrative tribunal, or some 
other institutional mechanism—is largely free to 
interpret and analyze coverage under the refu- 
gee treaties, subject to the nonmandatory guid- 
ance of the office of the UN High Commissioner 
for Refugees (UNHCR). The strongest statement 
that can be made is that, in practice, the refugee 
definition reflects minimum international human 
rights standards—refugees should be protected 
if they fear a serious human rights violation—as 
interpreted and applied in the setting of the 
adjudicating state. Both universal and local values 
are thus relevant. Accordingly, female genital 
mutilation has served as the foundation for a 
refugee-protection claim in the United States, 
where such mutilation is perceived as a serious 
violation of human rights and as coming under 
the definition of persecution.* 

A second group of essays in Refugee Rights and 
Realities addresses the role of the UNHCR, the 
specialized UN agency that was established in 
1950 to help resettle European refugees follow- 
ing World War II and to oversee the application 
of the UN Convention Relating to the Status of 
Refugees. In response to a variety of situations, 
perhaps most notably the conflicts in the former 
Yugoslavia, the UNHCR’s role has expanded 
considerably over the past decade. It has thus 
evolved into something akin to the humanitarian 
branch of the United Nations, with an increasing 
focus on providing material relief in high-profile 
situations—which explains, in part, why the 
UNHCR has been so prominent in public discus- 
sions. The organization has had to address the 
concerns not only of the donor governments 
from which it receives funding, but also of refu- 
gee lawyers and advocates who believe that this 
new focus has prompted the UNHCR to neglect 
or at least downplay its legal mandate to secure 
the protection of individual refugees. 

The essays in this section do much to illumi- 
nate a continuing disagreement concerning the 
UNHCR’s mission. Volker Tark—-a UNHCR law- 
yer—discusses the evolution of the agency’s man- 
date, including its role to promote the develop- 
ment of refugee law. Guy S. Goodwin-Gill of Ox- 
ford University—a veteran UNHCR watcher—argues 
that the UNHCR should not deploy its staff—even 
to provide humanitarian assistance—in situations 
of active conflict if the organization is to main- 


4 SeeArthur C. Helton & Alison Nicoll, Female Genital 
Mutilation as Ground for Asylum in the United States: The 
Recent Case of In Re Fauziya Kasinga and Prospects for More 
Gender Sensitive Approaches, 28 COLUM. HUM. RTS. L. 
REV. 375 (19977). 
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tain its fealty to refugee protection. But Erin 
Mooney—a UN human rights lawyer—sees the 
organization’s humanitarian involvementin what 
it terms the “countries of origin” of would-be refu- 
gees not only as inevitable, but as an expression of 
an important human rights imperative. 

This debate about the UNHCR’s work in coun- 
tries of origin is likely to rage over the next 
several years, particularly in connection with 
protecting and assisting internally displaced 
persons. This population now outnumbers 
refugees around the world, with approximately 
twenty-five million conflict-related internal exiles 
compared to twelve million classical refugees as 
of December 1999.° The UNHCR, among the 
most effective of the UN agencies, will face . 
mounting pressures for internal involvement, 
which it should heed, at least until there is a 
genuine consolidation of the humanitarian. 
agencies and offices in the UN system. The 
reality of the needs of these dispossessed popula- 
tions will, indeed, dictate such an outcome. The 
need for humanitarian action inside of coun- 
tries—a new feature of the international commu- 
nity’s responses—will continue to confront the 
UNHCR and others in the years to come. 

A third group of essays in Refugee Rights and 
Realities is loosely organized under “State Re- 
sponses and Individual Rights.” Of particular 
interest is the essay by Jens Vedsted-Hansen of 
the University of Copenhagen, who examines the 
texts of the UN refugee treaties in order to ques- 
tion an evolving tactic that some states have been 
using to contain the movement of refugees— 
denying asylum on the ground of the availability 
of a safe third country. This notion requires an 
asylum seeker to apply for protection in the first 
country in which he or she arrives that is capable 
of providing such protection. Vedsted-Hansen 
finds no support in the treaty texts for this limita- 
tion, which has perhaps been states’ most effec- 
tive tactic in denying entry to asylum seekers and 
in attempting to locate them elsewhere, usually 
closer to their home countries. 

The putative implication of Vedsted-Hansen’s 
argument—that this tactic is unauthorized and 
therefore prohibited—depends upon the mis- 
taken assumption that the refugee treaties con- 
stitute a fully integrated compact regulating 
refugee affairs, which they are not. That is, the 
treaties do not exhaustively set forth either the 
rights of refugees or the obligations of states. In 


5 UNITED NATIONS HIGH COMMISSIONER FOR REFU- 
GEES, THE STATE OF THE WORLD’S REFUGEES: FIFTY 
YEARS OF HUMANITARIAN ACTION 10 (2000). 
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partcular, the treaties do not, in themselves, 
warrant unbridled freedom of movement for the 
individual asylum seeker. Any effort to determine 
the =recise scope of such freedom (or of the 
restrictions upon it) would have to be grounded 
not wst on the refugee treaties, but on more 


general considerations relating to human rights ` 


and he dignity of the person. Similarly, the most 
robust intrusion on territorial sovereignty per- 
mitted under the refugee treaties is found in the 
1951 Convention’s administrative provisions (spe- 
cificelly, Article 33)—-the right of a refugee not to 
be remurned to a territory where he or she might 
face serious persecution. If there is a further 
legal -estriction upon the territorial sovereignty 
of staces, it would have to be found in general 
humen rights law, not in the refugee treaties 
them-elves. 

In principle, nothing is wrong if protection for 
a ref gee can be organized elsewhere by a coun- 
try cf asylum. At the very least, however, the 
_ auth=rities of such a state would be required to 
have a specific assurance that an asylum seeker 
woul receive protection—in the sense of re- 
spect. For basic human rights—in a third country. 
The <uthorities might even be obligated pro- 
activ=ly to facilitate such a protective outcome. 
Otherwise, rejecting an asylum claimant may 
introcuce an unacceptable degree of uncertainty 
into z1e quest for protection, and could expose 
a clamant to an impermissible risk of harm—an 
offer:e under human rights law.° . 

Tre final section of the book explores the 
emerging development in Europe of a common 
asylum and immigration policy, driven by the 
European Community’s goal of harmonizing 
econt mic and political arrangements. As back- 
grourd, the need to develop such a policy is 
itself a product, in part, of the UN refugee trea- 
ties’ “zilure either to define the term asylum or to 
estatksh a right to be granted such status. These 
aspirtions, presaged in the 1948 Universal 
Declaration of Human Rights, were the subject 
of tre failed 1977 UN conference to draft a 
conv=ntion on territorial asylum—an important 
disjur cture in the development of the rights of 
. refugees.” Asylum thus remains consigned largely 
to the discretion of states, which operate under 


6 SArthur C. Helton, The Malaysian Policy to Redirect 
Vietncmese Boat People: Non-Refoulement as a Human Rights 
Remec, 24 N.Y.U. J. INT'L L. & POL. 1203, 1211~14 
(1992). l 

7 Sse GUY S. GOODWIN GILL, THE REFUGEE IN INTER- 
NATICDAL LAW 181 (1996). 
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a basic legal restriction, referred to earlier, that 
refugees have z right not to be returned to a 
place of prospective persecution (non refoulement). 
But under the UN treaties, even the application 
of this right is in the hands of states, to be de- 
cided by them cn a case-by-case basis. 

Because of political events in the region dur- 
ing the past decade, western Europe has become 
a crucible in which highly articulated asylum 
arrangements have been constructed. In this 
respect, the region is, for better or worse, moving 
beyond the legal terrain established by the 
United Nations itself. Elspeth Guild, an English 
lawyer, sets forth and analyzes the basic dilemma 
involved in harmonizing asylum policy in Eu- 
rope: how to achieve free trade between the 
member states while maintaining control over 
the movements of people. She looks at a variety 
of intergovernmental and international efforts, 
including the European Commission’s new re- 
sponsibility under the Treaty of Amsterdam to 
establish a common asylum policy.® True har- 
monization will require not only the identifi- 
cation of which. state has the responsibility for 
deciding an asylum request (the Dublin Con- 
vention), but also coordination on matters of 
social benefits for claimants. In addition, com- 
mon criteria ard procedures for determining 
refugee status will need to be established. It 


' remains to be seen whether the commission and 


the fifteen member states of the European 
Union will be able to reverse what has evolved 
into a race to the bottom—and to avoid reaching 
a lowest common denominator just short of 
formal refoulement, an outcome presaged by the 
logic of this harmonization dynamic. What is 
particularly to be feared is thaz future asylum 
arrangements in Europe will serve to constrain 
the generosity o= individual states, leading to the 
most restrictive feasible interpretation of the non 
refoulement proh-bition. 

Also in this section on the treatment of refu- 
gees in western Europe, Daniéle Joly—a spe- 
cialist in ethnic relations at the University of 
Warwick—examines the evolution of the concept 
of temporary protection as a tool for states to 
evade and avoid responsibilities and obligations, 


8 See TREATY ESTABLISHING THE EUROPEAN COMMU- 
NITY, Nov. 10, 1997, Art. 63, OJ. (C 340) 3 (1997), 
reprinted in 37 ILM 56 (1998). 

* Convention Determining the State Responsible for 
Examining Applications for Asylum Lodged in One of 
the Member States of the European Communities, 
June 15, 1990, 30 LM 425 (1991). 
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whether legal or moral, under the refugee trea- 
ties. She adds her voice to the growing body of 
commentary on how the developments in west- 
ern Europe over the past decade have been 
antagonistic to refugee protection. 

There has been relatively little international 
cooperation in the conduct of refugee policy. 
Notable exceptions can, of course, be found. 
Prime examples are the broad repatriation and 
development scheme that emerged from the 
1989-94 International Conference on Central 
American Refugees, and the unprecedented 
resettlement scheme that emerged from the 
1979 and 1989 conferences on Indochinese 
refugees.’ The effort in Europe to fashion a 
common asylum and immigration policy may 
also prove to be a prominent cooperative initia- 
tive—although designed largely to frustrate the 
arrival of asylum seekers in western Europe. 
Whether such migration-control measures are 
workable is another matter—and the subject for 
another book. 

Coherence is necessarily somewhat elusive in 
an edited volume of essays by diverse authors 
from different backgrounds and disciplines. 
Nevertheless, Refugee Rights and Realities is an 
important contribution to expert commentary 
about developments in the last decade, during 
which period there were many changes in refu- 
gee affairs. The essays raise more questions than 
they answer, but what becomes apparent in 
reading through them is that much work re- 
mains to be done if the field of refugee law and 
affairs is to catch up with the new realities. Some 
of the central questions the essays raise—for ex- 
ample, the incrementally expanding coverage 
and evolving interpretation of the refugee treaties, 
the transformation of the work of the UNHCR, 
and the evolution of a European migration 
regime—will surely be among those addressed in 
the global consultations that the UNCHR plans 
for 2001, the fiftieth anniversary of the 1951 
Convention. This volume will contribute, more- 
over, to how those questions are understood and 
addressed in those consultations, as well as 
beyond them in other, ongoing discussions of 
refugee law and its future directions. 


ARTHUR C. HELTON 
Council on Foreign Relations 


10 See UN Doc. CIREFCA/89/14 (1989). 

D See, e.g., International Conference on Indo-Chi- 
nese Refugees, Geneva, 13-14 June 1989, Declaration 
and Comprehensive Plan of Action, in Note by the 
Secretary-General, UN Doc. A/CONF.148/2 (1989). 
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Creating Regimes: Arctic Accords and International 
Governance. By Oran R. Young. Ithaca and Lon- 
don: Cornell University Press, 1998. Pp. v, 222. 
Index. $35. 


Governing the Frozen Commons: The Antarctic Regime . 
and Environmental Protection. By Christopher C. 
Joyner. Columbia: University of South Caro- 
lina Press, 1998. Pp. xvii, 352. Index. $49.95, 
cloth; $24.95, paper. 


There have been many developments with 
respect to governmental cooperation in polar 
matters over the past several years. In 1998, the 
eight Arctic states established the Arctic Council 
as a high-level forum, and in 2000, the United 
States concluded its two-year term as chair of the 
council with a ministerial meeting in Barrow, 
Alaska.’ Also in 1998, the Protocol on Environ- 
mental Protection to the Antarctic Treaty* en- 
tered into force, creating important legal protec- 
tions for the environment, including a ban on 
mining and a requirement for environmental 
impact assessments in advance of most major 
activities. A Committee for Environment Protec- 
tion established by the Protocol now advises the 
Antarctic Treaty parties on relevant environmen- 
tal issues and concerns. There has also been 
renewed public interest in the polar regions 
generated by the new exhibitions on Amundsen, 
Scott, and Shackleton that have reminded the 
world of polar explorers’ heroic exploits at the 
turn of the last century. 

Many people assume that polar issues should 
be addressed and analyzed as a single package, 
and it is true that foreign ministries often place 
Arctic and Antarctic policies under the respon- 
sibility of a single polar affairs office. Never- 
theless, Arctic and Antarctic issues usually need 
to be handled separately because the points of 
similarity of the two regions (notably, that they 
are both cold and remote locations) are out- 
numbered by the dissimilarities. Among these 
dissimilarities is the essential geographic dispar- 
ity: the Arctic has at its core an ocean which is 
surrounded by land where sovereignty is known 
and accepted, whereas Antarctica is a land mass 
surrounded by ocean, and the continent has 
disputed territorial status. Moreover, the Arctic 


! See Evan T. Bloom, Establishment of the Arctic Council, 
93 AJIL 712 (1999). 

? Antarctic Treaty, Dec. 1, 1959, 12 UST 794, 402 
UNTS 71; Protocol on Environmental Protection to the 
Antarctic Treaty, Oct. 4, 1991, 30 ILM 1455 (1991) 
(entered into force Jan. 14, 1998). 
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has lxal populations, including indigenous in- 
habit=nts, whereas the Antarctic has only sparsely 


populated scientific bases, most of which are not 


occuzsaed year-round. Thus, whereas Antarctic 
govermance is unique, Arctic territories are sub- 
ject to national sovereignty in the same way non- 
polar -ands traditionally are. 

Wret the two regions do have in common is 
that, tespite their fundamentally different legal, 
socia., and political circumstances, they are not 
at the moment diplomatic trouble spots. Inter- 
governmental cooperation at both poles func- 
tions well, and keeping it that way will require an 
unde-standing of the current regimes, their his- 
tory, and basic structures. New polar scholarship 
examining governance in both regions is conse- 
quenti timely and welcome, and two recent books, 
both «x which will be of interest to legal scholars, 
make <mportant contributions to the literature. 

Cresing Regimes: Arctic Accords and International 
Goverzanceby Dartmouth’s Oran Young is a highly 
persuasive and perceptive work about two inter- 
national regimes that have become central to 
nonimitary cooperation in the Arctic in recent 
years. The first of these is the Arctic Environ- 
menta Protection Strategy (AEPS), a set of envi- 
ronme=ntal initiatives initially promoted by Fin- 
land and agreed to in 1991 by the eight states 
with territory in the Arctic.’ That regime has 
since been folded into the more broadly con- 
ceivec Arctic Council, which was established not 
only t= handle matters related to environmental 
proterzion, but also to grapple with sustainable- 
development issues in the region. The council 
continaes to sponsor the work of the four main 
AEPS + orking groups, which focus on issues such 
as en-ronmental data monitoring and assess- 
ment, preparedness for oil spills and other envi- 
ronmental emergencies, protection of flora and 
fauna, and protection of the marine environment. 

The second regime studied in Young’s book 
concems the Barents Cooperation, which has in- 
volvec 2stablishment of the Barents Euro-Arctic 
Regios (BEAR), a two-tiered regime that in- 
cludes -he Barents Euro-Arctic Council (compris- 
ing Denmark, Finland, Iceland, Norway, Russia, 
Swedem, and the Commission of the European 
Unior, with a number of countries, including 
the Um ted States, participating as observers) and 
the Resional Council of the Euro-Arctic Region 
(comp-ising county officials and representatives 


3 The Arctic Environmental Protection Strategy is 
descrited in Appendix B of Creating Regimes and also 
online zt the Web site of the Arctic Monitoring and 
Assessin2nt Programme, <http://www.amap.no>. 
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of indigenous groups). The BEAR, which was 
initiated in 1993 under the leadership of Norway, 
has a broader purview than the Arctic Council, 
encompassing cooperation in environment, 
industry, science and technology, infrastructure, 
culture, tourism, and indigenous peoples’ issues. 
Like the Arctic Council, the BEAR is not an 
international organization with legal personality, 
and it is a post-Cold War institution that embod- 
ies a form of Arctic political cooperation that 
could not have taken place in the Soviet era. 

Young’s Creating Regimes is primarily con- 
cerned with the political dynamics of regime for- 
mation, using AEPS and the BEAR as case stud- 
ies, For each regime, Young describes its creation 
and maturation through three developmental 
stages: agenda formation, negotiation, and opera- 
tionalization. The author is not interested in docu- 
menting every aspect of the history of the two 
regimes or, for that matter, in discussing their 
legal backgrounds, but in using them to examine 
issues of political science and theory, especially 
negotiation theorv. Nevertheless, along the way, 
much is discussed of significance to those with an 
interest in international law. 

For example, these regimes are prime ex- 
amples of “soft law’—based cooperation, utilizing 
informal, non—legally binding political under- 
standings among a particular group of interested 
states. Given the time-consuming nature of nego- 
tiating and implementing binding regimes, es- 
pecially to the extent they involve multilateral 
treaties requiring lengthy ratification processes, 
there is a tendency in diplomatic practice to seek 
nonbinding cooperation where possible. In the 
case of AEPS, a nonbinding framework makes 
especially good sense, allowing the cooperation 
to take root around specific projects for which 
particular states wished to donate resources. As 
Young suggests, in the “lesser arrangements” (p. 
190) such as these (lesser in the sense that these 
regimes are of less political importance than, for 
example, the one being developed for climate 
change), cooperation can become an ad hoc 
process in which developments are driven by the 
willingness of individual members to volunteer 
resources. . 

Soft- and hard-law regimes have different ten- 


dencies and attributes, and each is appropriate 


for some political contexts and not others. Young, 
correctly in my view, appreciates that the level of 
political importance attached to an agreement is 
more important than the form the agreement 
takes. Thus, AEPS and the Barents Cooperation 
are able to meet the needs of their member 
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states because of the degree of political support 
they each receive, and they are not necessarily 
rendered less effective because they lack interna- 
tional legal personality or a treaty-based adminis- 
trative structure. 

The major drawback for students of Arctic 
studies and law is that Young’s book does not in- 
clude an analysis of the Arctic Council but ends 
with the operationalization of the AEPS. The 
AEPS was a step along the road in the creation of 
the council, which has a more ambitious agenda 
of issues and which institutionalized, moreover, 
the participation of Arctic indigenous groups. 
Although the AEPS provides a concrete and time- 
limited example for a study of regime politics, 
that regime reached fruition in the Arctic Coun- 
cil. Had the book been written a year or two 
later, one suspects that the author would also 
have applied, his theories of regime politics to 
the council. 

Governing the Frozen Commons: The Antarctic 
Regime and Environmental Protection also touches 
upon regime theory, but its primary concern is 
with the Antarctic Treaty System’s place in inter- 
national law. In this book, Christopher Joyner of 
Georgetown University has produced one of the 
most comprehensive recent treatments of the 
underpinnings of Antarctic governance. 

This book’s great strength is in its broad survey 
not only of relevant legal instruments, but of the 
environmental and political setting in which 
those instruments operate. Separate chapters 
cover in detail, inter alia, the continent’s gover- 
nance structure, regime dynamics, environmen- 
tal protection, and the roles of science and 
tourism. The reader receives a solid grounding 
in the provisions and implementation of the 
Antarctic Treaty, as well as in the practice devel- 
oped under the Antarctic Treaty Consultative 
Meetings. Also dealt with at length are the Con- 
vention on the Conservation of Antarctic Marine 
Living Resources,’ an important agreement pro- 
moting ecosystem management in the Southern 
Ocean, and the Convention on the Regulation of 
Antarctic Mineral Resource Activities, which al- 
though never ratified, was an important mile- 
stone in Antarctica’s legal history. The various 
agreements and processes that make up the 
Antarctic Treaty System are described in a thor- 
ough and comprehensible way. 


* May 20, 1980, TIAS No. 10,240, 1329 UNTS 47, 
reprinted in 19 ILM 837 (1980). 
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Joyner recognizes that the Antarctic Treaty 
System, while imperfect, has had numerous suc- 
cesses. He correctly points out that the func- 
tioning of the existing legal structure has been 
aided by the high degree of trust and confidence 
among Antarctic Treaty parties, despite the resid- 
ual conflict over territorial sovereignty that has 
been held in abeyance but not eliminated by the 
Treaty. That issue of sovereignty remains at the 
core of Antarctic politics. By deferring resolution 
of all claims and denials of claims, the 1959 
Treaty allowed parties with diverse political views 
and objectives to cooperate in Antarctica to a 
rather astonishing extent. And yet by not re- 
solving the claims, the Treaty leaves open a 
number of thorny political and legal issues. 

One of those issues constitutes a central theme 
of the bobok—namely, whether Antarctica can be 
considered a global commons and, if so, what 
that would mean. Noting that there are various 
approaches to defining a global commons, 
Joyner identifies several factors, one of which is 
that no valid claim of sovereignty can apply to 
the area in question. In this regard, Joyner makes 
a convincing case that the seven claimant states, 
not having passed the test of effective occupa- 
tion, have failed to achieve sovereignty over their 
respective claimed territories. Yet the author’s 
theory of what constitutes a global commons also 
appears to require that the area be incapable of 
exclusive appropriation. Thus, not only must the 
existing claims to pieces of Antarctica be invalid 
for whatever reason—a legal conclusion on which 
the vast majority of governments can agree—but 
all future claims must be impossible to establish. 
That Antarctica meets such a criterion is open to 
question. Even though states may have failed to 
occupy Antarctica in a way that satisfies tradi- 
tional norms of sovereignty, that does not mean 
that to do so would be inconsistent with current 
international law norms. Many states would refuse 
to accept such a theory, in part because to do so 
would give credence to politically troublesome 
legal concepts such as the common heritage of 
mankind. Under the common-heritage notion 
and the related call for a “new international eco- 
nomic order,” states with no current or historical 
contact with Antarctica might seek shared eco- 
nomic benefits from future commercial activity 
there. It should be noted that the United States 
and Russia each maintain a basis for asserting a 
claim to Antarctica, and thus presumably neither 
could embrace a legal theory that would be con- 
trary to their basis of claim. 
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Wih respect to the Protocol on Environmental 
Protection to the Antarctic Treaty, Governing the 
Frozer. Commons gives full and appropriate atten- 
tion D this critical new international agreement. 
Joyn= discusses in detail the Protocol’s functions 
and provisions, including Article 3, which con- 
tains a set of environmental principles described 
by Jc-ner as the Protocol’s key regulatory provi- 
sion: . The difficulty with such a characterization, 
however, is that the parties look primarily to the 
spec oc provisions of the Protocol—especially 
those found in its five annexes—to determine 
how D implement their obligations. Even though 
the euthor concludes, as some others have, that 
the Article 3 principles have binding force, it 
wouk have been helpful for the book to have 
analrzed the debate over the legal status and 
impL-<ations of Article 3. Such a discussion would 
havetouched on the central question of whether 
the provisions in that article have the specificity 
necessary to render them capable of being im- 
plemented other than through the specific ele- 
men's of the remainder of the Protocol. 
Gcrerning the Frozen Commons concludes that 
the P-otocol has some significant deficiencies. 
Joyne> is especially critical of the Protocol’s 
allowing individual governments to evaluate the 
envipcnmental impact of prospective activities in 
Antaz-ctica, and to decide on their own whether 
to proceed with such activities. Giving individual 
gove-aments the final say was a fundamental part 
of th= deal struck at Madrid, however, and it is 
an acproach consistent with (and indeed is 
based upon) the United States domestic imple- 
mentetion of its National Environmental Policy 
Act.° The Committee for Environmental Protec- 
tion 2stablished by the Protocol can advise par- 
ties cm all relevant environmental issues, iriclud- 
ing th= cumulative impact of proposed activities, 
but it<annot take any action to prevent activities. 
The Ezy point is that the Treaty parties would not 
have =ccepted a system under which their activi- 
ties would have been subject to the veto of other 
parties; insistence on this alternative approach 
would likely have meant no protocol at all. 
Born Creating Regimes and Governing the Frozen 
Commons provide helpful insights into current 
polic-and legal issues at the poles. More work, of 
course, remains to be done. In the Arctic, there 
is the continuing need to analyze the impact 
both ef the Arctic Council and of cooperation 
outsid= the scope of the council on international 


6 42 1).8.C. §§4321-4370 (1994 & Supp. II 1997). 
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relations in that region. Indeec, it must be ad- 
mitted that the vast majority of .nterstate Arctic 
cooperation goes on apart from the Arctic Coun- 
cil or Barents Cooperation, through scientific, 
military, and other contacts among interested 
governments. With respect to the Antarctic, it 
may be too early to assess the e=fectiveness and 
prospects of the Protocol on Environmental Pro- 
tection and the Committee for Environmental 
Protection, but there will eventually be a need to 
do so. Moreover, ongoing political challenges to 
the integrity of the Antarctic Treaty System, such 
as the current intention of at lezst one claimant 
state to assert rights to a continer.tal shelf related 
to its claimed Antarctic territor-.es, will require 
careful analysis and debate. There is no shortage 
of interesting and politically relevant polar issues 
to consider. 


EVAN T. BLOOM" 
U. S. Department of State 
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PRACTICE AND PROCEDURE OF THE 
IKTERNATIONAL CRIMINAL TRIBUNAL 
FOR THE FORMER YUGOSLAVIA 
With Selected Materials from the 
International Criminal Tribunal for Rwanda 
av John E. Ackerman, Eugene O'Sullivan 


This volume is designed to provide a quick 
yet comprehensive reference to the jurispru- 
derce of both the ICTY and to some extent, the 
ICTR. It goes significantly beyond the 
Judécements of the Tribunal into the Orders and 
Dee sions of the Trial and Appeals Chambers. 
The book is organized by sections, according to 
eact Article of the Statute and Rule of proce- 
dure and evidence. Following the text of the 
Artizle or Rule, there is a Commentary section, 
where appropriate and a digest of Judgements, 
Decssions and Orders of the Appeals Chamber 
anc the Trial Chambers. 


October 2000, 580 pp., Hardbound, 
SBN: 9041114785, Price: US$ 149.50 


THE REPUBLIC OF CYPRUS 
A Study in International Law 
With a Foreword by 
Christopher Greenwood, QC 
by Kypros Chrysostomides 


The island of Cyprus has been the scene of 
one of the most tragic conflicts in post-war 
Eurepe. Since 1974, more than a third of the 
islax.d has been occupied by Turkey. Attempts 
to “ind a peaceful solution to the conflict have 
corte and gone but the status quo, branded as 
unicceptable by the United Nations, has 
remained. An understanding of how the rule of 
law. .n international society applies to Cyprus is 
essential to a proper understanding of the 
Cyzrus question. In this book, Dr, 
Chrysostomides offers just such an analysis, 
exemining with great care the constitutional 
history of the Republic of Cyprus, the legal 
pritciples applicable to the Turkish invasion of 
193- and subsequent occupation and the sub- 
startial body of case law and State practice 
regarding Cyprus since that date. 


January 2000, 652 pp., Hardbound, 
ISBN: 904111338X, Price: US$ 117.00 


REFLECTIONS ON AN INTERNATIONAL 
ENVIRONMENTAL COURT 
Ey Ellen Hey 


This publication explores the arzuments for 
and against the establishment of an interna- 
tional environmental court, exam_ning topics 
such as the definition of an internetional envi- 
ronmental dispute and the concomitant exper- 
tise required on the bench, fragmentation and 
its root causes, access to justice and the repre- 
sentation of community interests. The author 
argues that the establishment of an internation- 
al environmental court is not the most desir- 
able option and she suggests that it might be 
more fruitful if we consider developments in 
environmental law, as well as in other relevant 
areas of international law, from a different per- 
spective, namely, that of administrative law and 
reassess the relaticnship between international 
and national law. 


October 2000, 36 pp., Paperback, 
ISBN: 9041114963, Price: USS 12.25 


ICT LAW AND INTERNATIONALISATION 
A Survey cf Government Views 
edited by Bert.aap Koops, Coren Prins, 
Hieike Hijmans 


Legal problems abound in the :nformation 
society. Electronic commerce, copyright, priva- 
cy, illegal and harmful content, taxes, wiretap- 
ping governments face an enormous challenge 
to meet the advent of the Internet aad ICT with 
a flexible, up-to-dzte, and adequate legal frame- 
work. Yet one aspect makes this challenge even 
more daunting: internationalisatior.. This book 
presents the posi-ions on these issues of the 
governments of the Netherlands, Germany, 
France, the UK, ard the US, as weli as of inter- 
national organisations. Any legal framework 
that is to fit the global information society must 
take into account internationalisation. This vol- 
ume shows to what extent governments are 
meeting this challenge. 


October 20095, 224 pp., Hardpound, 
ISBN: 9041125056, Price: USS 66.00 








THE ASYLUM ACQUIS HANDBOOK 
The Foundation for a Common European 
Asylum Policy 
edited by Peter J. van Krieken 


The Asylum Acquis Handbook is a unique and 
comprehensive tool for those who have a sincere 
interest in contributing to a sound, common 
European asylum policy. Asylum has always been 
an intensively debated topic, and these days even 
more so than in the recent past. Virtually everyone 
has an opinion on the subject and the general con- 
sensus is thatthe European Union should strive for 
a common asylum policy. Yet, basic information is 
lacking: while there is talk on an ‘acquis,’ talk on 
‘communitarization,’ the various discussions, so far, 
miss the firm foundation on which to build the 
common European asylum house. It seeks to fill this 
gap and serves as an important reference book with 
in-depth information on asylum-related topics. 


April 2000, 360 pp.. Hardbound, 
ISBN: 906704122X, Price: US$ 87.50 


REPORTS OF JUDGMENTS, ADVISORY 
OPINIONS AND ORDERS/RECUEIL DES 
ARRETS, AVIS CONSULTATIFS ET 
ORDONNANCE 
edited by International Tribunal for the Law 
of the Sea 


This annual volume contains, in both English 
and French texts, the Judgments and Orders deliv- 
ered by the Tribunal in the previous year. The 
Tribunal is a central forum for the settlement of 
disputes relating to the interpretation and applica- 
tion of the United" Nations Convention on the Law 
of the Sea under the comprehensive system for the 
settlement of disputes established by the 
Convention. The Tribunal has exclusive and bind- 
ing jurisdiction in certain instances, The Tribunal’s 
Seabed Disputes Chamber has compulsory juris- 
diction over conflicts concerning seabed activities. 
The Tribunal is open to States, international orga- 
nizations and other entities. 


Volume 1 (1997): 
September 2000, 128 pp., Hardbound, 
ISBN: 9041113606, Price: US$ 39.75 


Volume 2 (1998): 
March 2001, Hardbound, 
ISBN: 9041115218, Price: US$ 39.00 


INTERNATIONAL LAW AND 
SELF-DETERMINATION 
The interplay of the Politics of Territorial 
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fifty years. Providing a comprehensive account 
of the ways in which approaches to the problem ° 
of forced human displacement have changed 
over time, the book is an invaluable resource for 
pat academe eet and the general public. 
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RECONCILING ENVIRONMENT AND TRADE 
Edited by Edith Brown Weis and John H. Jackson, with assistance from Nathalie Bernasconi-Osterwalder 


Much of the research and analyses made available in this book for the first time, is startling. 
Reconciling Environment and Trade focuses on five cases, four of them actual GATT/WTO 
cases, the fifth sure to be a case in the very near future. The cases reflects five basic issues in the 
clash between trade and the environment: public health, air pollution, food safety, destruction of 
endangered species, and biosafety. These issues surface dramatically in unresolved international dis- 
putes over tobacco, reformulated gasoline, beef growth hormones, commercial fishing methods, 
and genetically modified organisms. In their analyses of these cases and their vast implications, the 
authors take into account disciplines of both trade law and environmental law, noting the points 
of friction between the multilateral instruments in each field and che developing jurisprudence of 
the WTO Dispute Seztlement with regard to the exceptions specified in Article XX of the GATT. 


April 2001. 840 pages. ISBN 1-57105-141-4. $145.00/hardcover. 


EQUITABLE LAW OF CONTRACTS: Standards And Principles 
By Larry A. DiMatteo 


This remarkable study places the modern development of equitable contract principles on a 
firm theoretical foundation. It shows that the idea of the just and equitable contract has 
never been entirely absent from contract law, and that its persiscence in various guises, albeit 
often in a covert manner, has in fact been the essential element in judicial enforcement of 
contracts since Roman times. The new contractual paradigm called for in Equitable Law of 
Contracts counterpoises certainty and justice in a way that i is both historically justified and 
in tune with current economic realities. 


April 2001. 330 pages. ISBN 1-57105-173-2. $125.00/hardcover. 


COMPARATIVE LAW IN GLOBAL PERSPECTIVE 
Edited by lan Edge 


The sixteen essays in this remarkable volume offer truly global perspectives on such crucial con- 
temporary issues as economic development, the persistence of customary law, “offshore” jurisdic- 
tions, family law and succession, land tenure, the forging of national constitutions, human rights 
violations, and the treatment of ethnic minorities. They portray the laws of Asian and African 
countries as equal manifestations of legal culture in a shrinking world. Not only does this approach 
highlight the full diversity of the world’s legal traditions; it also serves to combat the scourge of 
xenophobia, and disarm inward-looking policies that spawn racism and overt nationalism. 


December 2000. 450 pages. ISBN 1-5105-171-6. $95.00shardcover. 


CHALLENGING HUMAN RIGHTS VIOLATIONS: 
Using Internationa! Law in U.S. Courts 


By Francisco Forrest Martin 


This book guides civil rights lawyers—and informs judges, legislators, and academics—in the effec- 
-ive use of international law in U.S. federal and state cases. In identifying and explaining pertinent 
ssues in the successful use of international law, the author highlights many concrete areas in which 
anternational law can enhance human rights protection both in the U.S. and abroad. This emi- 
ently practical approach presents an extremely rare treatment of international human rights law. 


April 2001. 290 pages. ISBN 1-57105-167-8. $95.00/hardcover. 
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The Collapse of the Kyoto 
Protocol and the Struggle to 
Slow Global Warming 

David G. Victor 


Global warming continues to dominate environmental 
news as legislatures worldwide grapple with the process 
of ratification of the December 1997 Kyoto Protocol. Most 
politicians, policymakers, and analysts hailed the treaty as 
a vital first step in slowing greenhouse warming. David 
Victor was not among them. In this clear and cogent 
book, Victor explains why the Kyoto Protocol is unlikely to 
enter into force and how its failure will offer the opportu- 
nity to establish a more realistic alternative. 


“David Victor's book is a rare delight and one of the finest 
documents | have seen in a very tong time. ... it is a 
startlingly good volume. . . ."—David Pearce, University 


College London 
A Council on Foreign Relations Book 
Cloth $19.95 ISBN 0-691-08870-5 
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‘Diplomacy of Conscience 


Amnesty International and Changing 
Human Rights Norms 


Ann Marie Clark 


A small group founded Amnesty International in 1961 to. 
translate human rights principles into action. Diplomacy of 
Conscience provides a rich account of how the organiza- 
tion pioneered a combination of popular pressure and 
expert knowledge to advance global human rights. 


“Diplomacy of Conscience is a valuable book. By examin- 
ing specific aspects of Amnesty International's widespread 
research and advocacy work, it goes well beyond the few 
shallow and dated studies of this critically important 
NGO. ”—Claude Welch, SUNY, Buffalo 

Paper $16.95 ISBN 0-691-05743-5 

Cloth $39.50 ISBN 0-691-05742-7 
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THE AMERICAN JOURNAL OF 


INTERNATIONAL LAW 
(1907-Present) 


ONLINE 


The foremost international law scholars and practitioners of the last 
century are just a click away. Through a special arrangement with 
ESTOR—an internet-accessible database consisting of the top jcurnals in 
such fields as history and political science—95 years of the American 
Journal of International Law are now available online to members of The 
American Society of International Law. 


ASIL MEMBERS SIGN UP FOR ACCESS THROUGH DECEMBER 31, 2001 FOR 
ONLY $35! 


Member ID Number: 
Name: 
Address: 


Country: | 
Fhone: Fax: 
E-mail: 


Peyment: O Check payable to ASIL (must be drawn in US funds on a US bank) 
O Visa O MasterCard O American Express | 


Mame: 
Number: Expiration: 
Stenature: | 


Fax credit card te: (202) 797-7133 Mail check to: ASIL, P.O. Box 0164, Washington, DC 20055-0164 USA 
Call: (202) 939-6000 


Institute of 
f: Social Studies 


A IS 


vrije Universiteit amsterdam 





LL.M. i, International Law 
and Organization 
in The Hague and Amsterdam 
Starting September 2001 

A joint programme of 

the Institute of Social Studies, The Hague 


and 
the Vrije Universiteit, Amsterdam 


An English-language LL.M. with courses in: 


° International Economic law 

° International Law and the Maintenance of Peace 
° International Trade and Investment Law 

° International Human Rights Law 

° Law of Regional Economic Integration 

° International Environmental Law 

° Advanced Issues in Public International Law 





° Skills Training 


Designed for students. (practicing) lawyers, academics, government officials and staff of 
international organizations 

Study visits to international institutions based in The Hague and Amsterdam such as 
the International Court of Justice, the Yugoslavia War Crimes Tribunal, the UN Common 
Fund for Commodities and Greenpeace International. 


Applications will be considered until | June 2001 


For more information, contact: 


LL.M. Programme Tel: +3 1-70-426-050 1 
Institute of Social Studies Fax: +3 |-70-426-0799 
PO. Box 29776 e-mail: IIm@iss.nl 
2502 LT The Hague web: www.iss.nl/Ilm/ 


L The Netherlands 


— MELLAND SCHILL STUDIES 
IN INTERNATIONAL LAW 


Seales EDITORE PROPESEOEN DUMNIE WEDO ORICE, 
INTERNATIONAL AND EUROPEAN LAW UNIT UNIVERSITY OF LIVERPOOL 


The Melland Schill name has a long-established reputation for high standards 
of scholarship. Each volume in the series addresses major public international law issues 
aid current developments. Many of the Melland Schill volumes have become standard 
works of reference. Interdisciplinary and accessible, the contributions 
are vital reading for students, scholars and practitioners of public international law, 

international organizations, international relations, international policics, - 
international economics and international development. 





+? ate of 
AAM fi innet The Boundaries of International Law: A Feminist Analysis 
M 01+ US$ 90. 200 Pages. Hardcover. Table of Cases. Table of Treaties. Indes. 
SBN 1-929446-07-1 Authors: Hilary Charlesworth, Director, Centre for International 
ani Public Law, Australian National University. Christine Chinkin, Professor of , 
International Law, London School of Economies and Political Science, Loncon, ` rf 


The Law of the Sea- 3" Edition © US$ 90. Hardcover. (Softcover US$ 52) 500 Pages ; 

Taae of ( Cases. Table of Conventions. Index. ISBN 1-57823-029-2 Authors: R. R. Churchill is | 
Reeder in Law at the University of Wales, Cardiff. A.V. Lowe is Reader in Irternational a 
Las at the University of Cambridge and a Fellow of Corpus Christi College. 3 


Centemporay Law of Armed Conflict Law- 2" Edition © US$ 90. 
Se Pages. Hardcover. Table of Cases. Table of Treaties. Index. ISBN 1-929446-03-9 is 
Author: Professor Leslie Green has based his text on the draft Manual of Armed Oy 
Co«flict Law he prepared for the Canadian Department of National Defence. The ; 
present work is the culmination of many years of stud), writing and pract:cel 
experience of this body of law. 


‘Te Rights and Duties of Neutrals © US$ 90. 400 Pages. Hardcover. Table of 
‘Caz2s. Index. ISBN 1-929446-06-3 Author: Stephen C. Neff, is Senior Lecturer in Public 
International Law at the University of Edinburgh. n 


Inégergenerational Trusts and Environmental Protection © US$ 75. 

200 Pages. Hardcover. Table of Cases. Index. ISBN 1-57823-034-9 Author: Catherine Redgwell, 
formerly Senior Lecturer in Law at the University of Nottingham, is now University 
Lec:urer in Public International Law and Fellow of St. Peter’s College, Oxford. 


TE2 Treatment and Taxation of Foreign Investment Under 
In-2rnational Law > USS 90. 245 Pages. One Hardcover Volume. Table of Treaties and 
othe- documents. Table of Cases. Table of Index. ISBN 1-929446-08-X_ Author: Fiona Z, 
Ber2ridge is Lecturer in Law in the International and European Law Unit at che 

Un versity of Liverpool. 


The Jurisprudence of International Law © US$ 60. 150 Pages. One dardcover 
Volane. Bibliography. Index. ISBN 1-92944-10-1 Author: Nikolaos K. Tsagourias iseLecturer 
in Law at the University of Deroy: 


Human Rights i in Europe 4th Edition © US$ 52. 362 Pages. One Soficcver Volume. 
Tablz of Cases. Index. ISBN 1-929446-09-8 Authors: J. G. Merrills is Professor of Public 
International Law at the University of Sheffield. The late A. H. Robertson was Director 
of Euman Rights, Council of Europe; Professor Associe, University of Fang I and 
Siren Visiting Professor at the University of Manchester. ; = 


MENTION THIS AD & RECEIVE 10% OFF A SINGLE VOLJME. 
PLEASE INQUIRE ABOUT MULTI-VOLUME/ADOPTION DISCOUNTS. 


For further information on these books including the complete Tables of Contents, 
visit our Online Catalog at: www.jurispub.com 


Jp Juris Publishing, Inc. Telephone: 001-631-351-5430 
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